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“Like the rabbit in Australia, the economic analysis of law found a vacant nich in the
intellectual ecology, and filled it rapidly™ (R.D. Cooter & D.L. Rubinfeld, 1989)?

DV N ,L9VNN YV 93951 MININ M) NX Cooter & Rubinfeld 75 oM w80 195N DMWY MY
NPWY PRTER MO0 MPnna NOYINNNY P NY WY’ NMIN IR 2.20-0 NN YW 60-1 Nva
9N DWN PVIPNYT DI NNYY NDDIAN NYNND G XIX ,MINNND NPVAYN-NPIITI NPIININII

557 TIIN YawNn MNP

PPN, NN 9200 vawnn :foM»LaVN MTY Sw aM 1Y Sy WHIN VaWNN YV ¥9395N MNNN
;0N PAPY N2ADN MONX DINNA NPNVINT NNPN) DPNVIVVD DITON ; (DM PP
NPNINON ; DNDVIVDIPNTRY DM, OPNIINR NNTYIND DD ; NYNIYN DV NPPVPIIN NN
NYND 1) ;PVIDY MPIXVIVDIPNTNY PIND NN DINNND MIORY ; NIPN PN DPYPN HY
TEOON NN ,ToN MM SoNANA LOVNRM VAWNN NN ,NNOWNN SPT PNPIND VIV SMINMA
NN POIPNPN NIPNRT MTIY MDD YN PNIN NYIINN DI D1IPWND TYIAN SVIUNN

2R.D. Cooter & D.L. Rubinfeld, Economic Analysis of Legal Disputes and their Resolution 27 J. Econ. Lit. 1067
, 1068 (1989);

% Richard A. Posner, Economic Analysis of Law 23 (7™ ed, 2007): ““The new law and economics began with
Guido Calabresi's first article on torts and Ronald Coase’s article on social cost™. ©) nx1 Guido Calabresi,
Some Thoughts on Risk Distribution and the Law of Torts, 70 Yale L.J. 499 (1961); Ronald H. Coase, The
Problem of Social Cost, 3 J. Law & Econ. 1 (1960). o , 7 Steven Shavell mn»b any navn oonTpin oownwd
) vawnn Yv >v39onBecarria -1 1767-1 Bentham: (1789-2 Steven Shavell, Foundations of Economic Analysis of
Law, 4 (Cambridge, 2004)

4 Posner, supra note 2, xxii: “"Even in the central areas of economic analysis of law-such as economic analysis
of property rights, contracts, torts, antitrust law, and corporate and tax law-the march of research has been so
rapid™"; and also see footnote 4: ~"The number of changes (especially additions) in this seventh edition attests to
the growth in the scholary literature in just the last four years™.

5 Anthony T. Kronman, Remark on the Second Driker Forum for Excellence in the Law 42 Wayne L. Rev. 115,
160 (1995): ... (the law and economics movement is) an enormous enlivening force in American legal
thought... (and it) continues and remains the single most influential jurisprudential school in this country™; Jon
Hanson & David Yosifon, The Situation: An Introduction to the Situational Character, Critical Realism, Power
Economics, and Deep Capture, 152 U. Pa. L. Rev. 129, 142 (2003): “"There is no dispute that law and
economics has long been, and continues to be, the dominant theoretical paradigm for understanding and assesing
law and policy ™.

& Posner, Economic Analysis of Law, 25: “The theory is that the common law is best (not perfectly) explained as
a system for maximizing the wealth of society. Statutory or constitutional as distinct from common law fields are
less likely to promote efficiency, yet even they... are permeated by economic concerns and illuminated by
economic analysis is also helpful in explaining such institutional features of the legal system as the role of
precedent and the allocation of law enforcement responsibilities between private persons and public agencies'.

" William M. Landes and Richard A. Posner, The Economic Structure of Tort Law, 302 (1987): “The structure of
the common law .. is economic in character.

Posner, supra note 2. 8
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,Shavell nyT5 .13y 10N ©PXNI MPTNNN NNV NMNINNN NNANPD DINNN DMIXN 07N
DIDPNY NININ TPDINYT TIDIDD OITINN NNNIND 1295 ,NNINN NNNN DVIPDTN MMM ©YDI2
,DY079N NN NN D20 NNINRN ,PVIVNN 5555 N2 MDWN NYTN ,TOVN JNNY 553 NPYWINN DNOYIN
NNNIND DY DN G YAYND DMWYN ,DMNI0 DININ DY OOYPY NN J19) DIMNDY 0PN

1 793ma oovon
MY VPN LTPNNAN NPNAND DMMININ DOVIYND OOYIN INK MPNNND WPIAN 2200707 )97
YN TAN VYN D95 .DPNIANN DXANWYNN NRSPN YDIN) NPPTHN IDIPOY DINNN MINRY NIONYIN

18 mym93n NN HW AN NMI2X 11D 200 PNYRIN DX IW S09WN 99 19 Yy Ty

%Steven Shavell, Foundations of Economic Analysis of Law, 4 (Cambridge, 2004): “What distinguishes
economic analysis of law from other analysis of law?.. What does seem to mark economic analysis are three
characteristics. First, economic analysis emphasizes the use of stylized models and of statistical, empirical tests
of theory, whereas other approaches usually do neither. Second, in describing behavior, economic analysis gives
much greater weight than other approaches to the view that actors are rational, acting with a view toward the
possible consequences of their choices. And third, in normative evaluation, economic analysis makes explicit the
measure of social welfare considered, whereas other approaches often leave the criterion of the social good
unclear or substantially implicit.”
10 G. Calabresi, The Costs of Accidents, 24-33 (1970)
1 R.A. Posner ,A Theory of Negligenece, 1 J. Leg. Stud. 29, 29-34 (1972)
Calabresi, ibid, 68 12
G. P. Fletcher, Fairness and Utility in Tort Theory, 85 Harv. L. Rev. 537, 537-543"3
Russel B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the Rationality Assumption
from Law and Economics, 88 UCLA L. Rev. 1051, 1055 (2000): "Law and economics is, at root, a behavioral
theory, and therein lies its true power.
Korobkin & Ulen, Law and 5oy nx1 vawnn ¥ 99951 Mnmn ¥ DMwn 00 19 amun modn Y¥ qon pmipny
Behavioral Science: Removing the Rationality Assumption from Law and Economics, 1054: “The seminal insight
that economics provides to the analysis of law is that people respond to incentives- a generalized statement of
price theory. From this insight, two important corollaries follow. First, the law can serve as a powerfull tool to
encourage socially desirable conduct and discourage undesirable conduct. In the hands of skillful policymakers,
the law has efficiency consequences as well as distributive consequences. Intentionally or unintentionally, legal
rules can encourage or discourage the production of social resources and the efficient allocation of those
resources. Although efficiency need not be the sole or primary goal of legal policy, economic analysis of law
teaches that policymakers ignore the efficiency implications of their actions at society's peril. Legal rights that
D) NX1 191 are unobjectionable in the abstract are not free but rather must be measured their opportunity costs;
.Posner, Economic Analysis of Law, 24-26 : vawnn 5w ¥53550 mnmn S¥ >2120n711m 100190 192 1pon
Shavell, ibid, 16
Shavell, ibid, 2"
Shavell, ibid, 2-4 18
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IN TIND NINT PNWNA Y9 (an underlying event’) »mo> WX N |, pux7 35wa 0omon
MNIY Y DMMNN 0MANND .(JANPI/PIVIN) INK DTN Y19 NININID (PP1HN) TN DTN 12V YW
YYNNINDY NMDOYAD DN VIAPNNY ,NPYIRM NPNIIND MVLINNNND NYAVID PN DY IMYNIND
P9I55 MDY MV DYDY 1NN MSYD PN MDY PA PHRD MDVN NYTI DT 2DV VPV NYIN
NN DY DIV NPDIR NPOY NMDY N OY NT NPNRNND DYNIDN DITTNN ONI DOVIN ¥ DY Oyl

D27 0Mpra Nt oy .2%The Coase Theorem) x> TWN YNN Y0aWNN MOWHN N> ,UP10N POND

DN YPIW NINDY DIV T8N, Y77 2922 2L ansnin pin YW nPnIann NMSYm Npnnn Jm% N9
M2 NVONN YTIY YN HLIPNT DTN .IPVIYN NYAN NDID DRMI IND DN MOVAVN NDY NP INYID
125 (12) WA MNN DOWY ,NYIN WIND [, TIY MDY NPTHHN NPDYN P2 PN MYSHNI NT
PPN IN VIVHT T HOHMDY NINKY NIV DIDNY NYINHD PPAND NWY NINY DI TNYN ONNIN
,7Y 2DYW NNNDNA .LAYNN MY TR ,TPVAVNT NYIANN NNDNY INKD YNINND Perow7 25177 .09wNa
D590 N9 DIMNY ,VMYN DY DMVIVN DTP DYWL DXANNVN ,NNYV YANIY DXDWN DITTIN
NN 2AYMH DI TNNN NXR TTIYD NN ,012NNN NYTY ,0AWNN N2 NNIN .LIVNT MIINN NN DYP)
VAVYNY NN DIPNA NIV DIDNY NYINA DIVIN PINPN .LIVNN N HOMIS XINN DN’ TNIDION
NINTND NMINNIY ,NITNNN NMNDYL SONPN NIDINA DIANHNT NIYLY XY PIDIATN VT 90N
WP397 25D DN NN HYI) NN RYNN TWUND ONODNN DI1VONI NN 1) 73D MDD
: ©IN2 DMININ MNY DIY NPVIDWN NYIDNY .VIYND NDDNN : DMIANNN DONNNY TN PINKM
DN P2 DXDIDID PINAY NVIY DN DXAYN 1PV VAN NTIPIN .DXPIN NPYN DIDID NINID
NN2D OMHDN DN DVAYN ,1PNIIN VD NTIPID ,OINY .DMVIDIVIN) DIV DXYIAN)

22 472N2 VIYYY FTYNY , 0NNV DPIN NP DOVPNP

NYAP TONA NN NPOIYN NONN : DPYD DININNDN SYIOWM MWD DYDY DNY HWOI TPNNN 1’ NTAY
NI DIMIND ,TPDOYD MDY DY DIDIPNT HY DNYP QN DY ,P0IWNN TONN MHD) NN WIND NVONNN
23N PININ DIPHND VIVYNN NI NN TPVNN NPION .NINIDN NPVIYNN NYIANN DY NNWIN
JYUNA NYPIYN NN NIV NYSH DMONTI DNYD RSN NWY 1IN TIDODA Y1510 DWW

NDN TR DIDNIIN NYAND MDY XD THH MM MM TNNN NMDY N, MM TNNN

101 ,N909 MNN .2

q5W D1WN 24yann y2In) DYTNNN DXTTIN NIY EmTI0 MRVIND T P0aWN TN HY WY
, U001 MMIN,DXNNMIN DXTY NDAT NMDY ,NTIAY MIYY) 19T 1AL 00090 MM, PTN TIYD DNV

Cooter & Rubinfeld, ibid, 1069-1071°
WP K92, 19295 NN NI D1 ITONT DNSY MINID WP DTSN, DIN Iy MTMY NPOYN NMoYY nmna 2
Coase, supra nxd — (MIYXID M NN HDP 0D WP 92 : 0O PIND NN TPNYRIN NI NINSPND
Cooter & Rubinfeld, ibid, 1069%
Cooter & Rubinfeld, ibid, 1070%
23 David M. Trubek & Austin Sarat, The Costs of Ordinary Litigation, 31 UCLA L. Rev. 72, 75 (1983): "It is
widely believed that the costs of litigation are rising and that these costs are an important public problem’;
Jennifer f. Reinganum & Louis L. Wilde, Settlement, Litigation, and the allocation of litigation costs, 17 Rand
Journal of Economics 557, 558 (1986): “Using the court to resolve the dispute is costly to both the defendant and
the plaintiff (in terms of time, legal fees, etc.) and may be subject to error’; Russel Korobkin & Chris Guthrie,

8
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SY NP NMDION ,NPNIAND MMDYN NN PITNY GX 112 DI TNNND DITTND NP NPOYN 18D
D920 TN LIVNN N2 PYTNNY DOVYPIANN DMWY DITTNI NYNN NINI NINR NMNJY DY .LIVN

NMLYNN B9YNNY 1Y XY ;319 15 Zpvawnn noaynn Yy YOIn DmIYn Ywa RPNTm DMWY
DYVN HYW 1D MNYPY ,TPNOMIN THNEPN NIWN JIWONI TNSNN MYann 2% npavomrnTan

30 vonn

NRYNY ©AMNA |, TIDODY Slonvanyy o778 YW DNYP NNINI - VOVNN YW 193990 MMM 95

- SRpnvn NPNVIN YW PPPP TN 29353 95955 1Y HXO NYIANY DOONMNNY BAYAN
: N2N 19IND NPIYNNN 2IWMH DMON DIDIDDNI NNAY IN NMIPTNN HMY DN NVYNNN YaAPNN

Psychology, Economics and Settlement: A New Look at the Role of the Lawyer, 76 Texas L. Rev. 77 (1997):
“Given the high cost of litigation, it is not surprising that most law suits settle out of court prior to adjudication’;
24 Shavell, ibid, 389-390: "Briniging a suit involves costs; the plaintiff will expend time and energy and possibly
incur a bill for legal services and filing fees’.

% Korobkin & Guthrie, ibid, 77 at footnote 1: “Financial costs include both out of pocket expenses- legal fees
and expert witness fees, among other costs- and the monetary value of the time clients spend on cases.. Generally
speaking, the further a case progresses through the system, the higher the costs incurred- increased legal fees (at
least if attorneys charge on an hourly basis), trail fees (including expert witness fees, stenographic costs, and
travel expenses), and client time away from work’.

% Marc Galanter, The Day After the Litigation Explosion, 46 MD. L. Rev. 3, 9 (1986): “For plaintiffs and
defendants alike, litigation proves a miserable, disruptive, painful experience. Few litigants have a good time or
bask in the esteen of their fellows- indeed, they may be stigmatized. Even those who prevail may find the
process very costly’; DH Naftulin, The Psychological Effects of Litigation on the Industrially Injured Patient: A
research Plea, 39(4) IMS Ind. Med. Surg. 26 (1970)

27 Randall L. Kiser, Martin A. Asher and Blakeley B. McShane, Let's Not Make a Deal: An Empirical Study of
Decision Making in Unsuccessful Settlement Negotiations, 5 Journal of Empirical Legal Studies 551, 552 (2008)
2 Robert W. Kastenmeier & Michael J. Remington, Court Reform and Access to Justice: A legislation
Prespective, 16 HARV. J. ON LEGIS. 301, 303 (1979): "The sad fact today is that the twin demons of cost and
delay are asphyxiating our courts, both atate and federal. This has pernicious effects on the quality of justice
rendered by the courts™; David Luban, Settlement and the Erosion of the Public Realm, 83 Geo. L. J. 2619, 2621
(1995): “This is conventional wisdom. Lawsuits are expensive, terrifying, frusraiting, infuriating, humiliating,
time-consuming, perhaps all-consuming'.

2% Shavell, ibid, 411: “the parties involved in litigation do not bear the salaries of judges and of ancillary
personal, the value of jurors™ time, the implicit rent on court buildings, and the like; the parties thus save less by
settling than society does. For this reason, they may proceed to trail more often than would be socially desirable’.
Trubek & Sarat, ibid, 90-91, ) Yow NNTVLN Y9V WM PN MY INYY PTN TIYY MOYN NN D) DDA W 729 0

9N N L(NTI2Y MYY 29 DY 2WIND XD INXIN NN 1TOWY IX 99219 15V Dy PT TNV PPoY ownd 0N .(104-106
NPNMNN HY2 , 20N DPIYI NN PNV, PTN TIYY XN NNINN ,NINT DY .TOINL 1I8Y NINNDD DIDNDN D3NN NVY
.199ND PTYS NN DIYID T YT, OMNNPNN
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DYVAVNY IADN N2 NPT PO NIN N NN DT ,ITHIN : DINRIN DIVNIAN NN NYHI PTN YINY NN NI MIVID
MNP PN THY 2

n9MNY DX IMPY S MOSNNN NYap YN PTN TNY XoDHNY SOIMTH PPOna MonNn N1y 1% nnn ©oaa &2
Rachlinski (1996), ibid, 171-172 : £ N1 N3 15 0725 MY 17w XY NNINND
Kiser, Asher & McShane, ibid, 586-589 %

16



NITNNN NYNN YV ,NI1INDY DITTSD ,MTIAON NMOYYN NN DN SNPIPN 1PDND NIMIYN NONT
NI NYVA IWANNN ,PINTITIII MIVILLD DI 1N : H4DINPYPA NYaM NP NN
YIMDY NINK TNOODN NN NN TTIVN TO) ,0MN0N DAYNA N9°2D NIYWAY 1NNNN 18 DY LOUnN
Twa Taow 189 (1998 offer’) ansa nwa nysn winb T8 95 91> Section 998 vab & vawnn ma
TSN HYW NIVON NYNN NN DAPN IORY TS .0AWNN DNN DIV DD 10-D TY TN, T NON LOVNN
DYTY NMOYA ,THOW TN DY VAWNT MINIIN I 2IND NVWY ,09WNA TN NI IRIIN PWNI THIOY

YSNN NN 0PN HNN IINY DIDIVINI ,NIYIN DY DXANYN DNAY DIPNIY DNDIN

MPIPNN DIONN D2 ,0MY DOXIND Yowd D vy Kiser, Asher & McShane bv oapnnn
LTI NN AVANNY IR PITARND DNXN NVINNA NMYL DY IMNIY NNNAND NPINDHPA DP¥5 ININNDN
OLVNIT NNNANY NNIN ,NY 2DV TN DY NN NIVIN NN WXV TN DY VIVNN NMIRXIN NOVN
NYMNN ,0212NNN ONMPNN  NNT OY .(TNPNI TAD PNNIA XY ,21IDY) WD TND MYLN NPDY HY
LX) T2Y NON LTIV RPNT NIYL PR DNAY DMIPNN 190N ,Section 998 Nxnd N2 v NN NPNIN
ST WTN NON NPWL DY 1NN NYIN DWIPI PR NMIYOLN PN NNNAN D NTIYA ,ONYTO
POY R INYID NNN VAVNN MNIIN ONX XNV WYNND NIV NPRY NIVAD DYTTSN THN NNOON
PPN oY Tna [ Kiser, Asher & McShane niyvd .(Taow T8N YW VIVNN MNNIND NNYY
TTIVD NNN LTI .OXTTNN DY DMDPD ROV NNNIND NIIND XPNT MNINRD PNPPPNN OIIINN 12N
,VYNY N0 NPRY NNMNND TN OXTTIN DY DINN IX NN DVIDND 1Y ,NMINTN NIV

8 nyiyon Sw 599N MYWa 1P9YY DPIINN NYAP P DIYPN TPNNN ININN ,D1ANNN DI

YN9VW 3.3

YOAYN-YPANND IPNNN NN PIANNDN PIPNNIN VIV 1IN NN INIYI TPINN-TPVIVNIT NN
q9P702) OYINN HY 27 PN OOPINN DMIPNN NNYIAD DY) NN MNIN TV IPIININD
IPNNN NOYN ,NYYNY NNND PNIN YTYTH IRIYI YOIWN->PINND IPNNN D NN ,AN) XN
NPVTRAN NMYYY MNOY NN PNAY YPaNnn TN YPINN IPNN 19 DNIYI N8N XD ONODN
VAYNN YN DY NMYN MIXRIIYN MPI09 MINTN 1PY ,NNT OY .XNIN TYN JNITHIN XNN MDY >NdDan

on LGOI G INOY YY) NV N Y SNYAN MMTNNN NYOIN D TR DOINIWN
DMLY MYV 29D 07NN THNY

STOD AW NPRY MMTNN DY NNITINA DO NDW dNDAN MPYTNNN NYNN DY NOPIN NIIYN
GN DXNYY TN ,9MYN MHPYI D02 DY JPYNI MNNWIND ,NPNIYIN MITHIN DY 27 1901 YN1ND NMVY
NY9MINN DN ,0IPN MND INNN ,YNIND YN IR 13N LI P79 17H0N3 I IR B NNDY AMIVY

DY NPRY MPYTNN dNIIWND

California Code of Civil Procedure Section 998 8
Taing v. Johnson Scaffolding Co. Cal. App. 4" 579, 583 (1992) &
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(2007 ,00M9 N9) .N.2 73 .N.9 046960/06 wrpn &7

17



DY OINNINY ,YNNYNE IX YNNI INYT NN VAV NI ¥IN 1YW DIPN 2D NOIRY YT 1T P19 TNXD
NINMP TIZ MNANT NP NPNY MPPTNN NYMINNIY NPIN ,NINPHD NNMN 1M SNNRRN THIDIDN
57 20 O NN N NMND NI NN ,DIDN KD PISD VIYNN M NWY DYNY 7D :20NY
999 NNIIN MY 190N D) ININNT APIWY 1N NwNan 1R SBunnwun win xYv nwany
D pna L.ov178n TNN SW P 7YY N9t 13T NIV G DNYYY P91 Dwoamn CorTTen
YVIPY PIT TIAT) LIVN 0N NYIY YIDOYW PII DITTIN TNN DY VAYN MNKHN MYVIN ,0MDNDN
DWA NYIANN DR WAV INSY PTA TNY Y MNHND MYOIN Thna 0717 01pna Loanm ap
NI MW NP MVINN ,NYIANN NWAN DXYN VWA SV INT NN INK MPNNNY 1) ,0onyo 2 mpy
N9 Yya DMINN) OMATM ¥ 1D 1D .PONN DPDI MNHND NPIDI NN IMNPNINDY VIDYW N

D9IDN PTN PO DIV DN TN ,VIVNN NIPIVINNL DY)

%3, (MIPVN) MIN 12 HNIN VAWM HY PIAT DI MY PIYY

TN N2 — N7 INN JI0PY MYPI ,I10IF 20T )OIV MYPIT DIV 1173 11987 SV 1T Vo
N7 DNV 7P TI203 JPDIVNTT NDIIT 9N NN 517200 NOYOND N7) 71900 YT N7, TSV
NOXITIZ DN NIXIND) TIV TN IN DTN N7 ,0/0i1°3 SV 0100077 DO DN 7I7PNe0) Not)
TIN ITTNDY 77959090 , 7771730 T2 0T DITTSI S D120 NN 7IPNYH X277, 1109510 1119903 1INYIT
NSV 7177 NI D299V, TNINT NIV 210V XY NSV W/P71°3 — TIP FINSIND) . TNXS NIV 2150077
L2520 NOVONYT 7VOIND 121TH IV IIINID TIN TIVVS NONTI2 2127 1ON) 229 12293 INIP

[.P.2— N2 MWXYTIN] VYNUD 77PY0 ©2)

AYOINY MaXon .4

"I must say that as litigant | should dread a lawsuit : »> yow Learned Hand vaywn nv mon
APN PLOVH MTNNA MONNWN 18 beyond almost anything short of sickness and death’.%*

DN DTTNN 999 M7 N2 MNHNM DM POV NN PPoYwd 1w 9 2 ndp nonon

T2 WOV NTIYN TA9H ...DOWN >29N2 YD YIDY 11D NMITINNL ¥ ...NTANITN WNN NXOW 1PN NN 195w nyanny 88
N; 70OWNN TP HY PNT DY INPN 1112 G IT — MINDNN NPYD N3 Y NIAY 1T O — YamN HY NINYN NTI0N
ND) DYINNY 5793 19112 Y0 73 97¥2 PIYNN B NN MIND 53255/03 NN ; (2002 ,DDNI KY) Y09 /3 PV 6257/98
JUNNYN YNN NIY 1T NWPID 7P 210 3 IIN DTN NN 157 : (2005 ,00M9
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Worsley [1967] 3 All E.R. 993 (H.L.)
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38Simons, ibid, p. 694: “The second important change has been made by the Access to Justice Act 1999, which
came into force on 1 April 2000. Civil legal aid has been abolished and replaced by legal services funded by the
Legal Services Commission as part of the Community Legal Service. The Act altogether excludes legal help in
relation to "allegations of negligently caused injury, death or damage to property...." see paragraph 1(a) of
Schedule 2. Although an action for damages for loss caused by negligent advocacy or related services may not
strictly fall within these categories, it is clear that it will not be easy to obtain legal representation for such
actions. The Lord Chancellor has approved a Funding Code prepared by the Commission under section 8 of the
Act which indicates that they would not come very high on the Community Legal Service's scale of priorities.
Paragraph 5.7.1 of the code provides that if "the nature of the case is suitable for a [conditional fee agreement],
and the client is likely to be able to avail himself or herself of a [conditional fee agreement], full representation
will be refused." Actions for damages for the negligent conduct of litigation would seem, by analogy with
paragraph 1(a) of Schedule 2, to be suitable for conditional fee agreements. Furthermore, under paragraph 5.7.3,
full representation in a claim for damages will be refused unless certain cost benefit criteria are satisfied. For
example, if the chances of success are good (60% - 80%), the likely damages must exceed the likely costs by a
ratio of 2:1. If the prospects are less than 50%, representation will be refused. It will therefore be much
more difficult than it has been in the past to obtain legal help for negligence actions which have little
prospect of success. The public funding of cases like Rondel v. Worsley [1969] 1 A.C. 191, the very paradigm
of a hopeless claim by a disgruntled criminal defendant, is unlikely to be repeated. The alternative will be a
conditional fee agreement, which would require satisfying another lawyer that the claim had sufficient prospects
to make it worth his while to take it on at his own risk as to costs. Once again, as a lawyer, he will be able to
recognise a vexatious claim when he sees one.” [ .p.a-5w mwyTnNn] 9y MMOHYM NNNAIN W 9355 Mnb
102 N M2 YW VA NTIPIN PT1 > NY NN Neil Rickman, Paul Fenn and Alastair Gray, The Reporm of Legal
Aid in England and Wales, 20 Fis. Stu. 261 (1999)
Courts and The Magistrates' Courts (Costs Against Legal Representatives in Civil Proceedings) Rules 1991; 3%
Legal Services Act 1990 (c. 41, SIF 37), s. 111
MINYH MM PO 12 NN PO DNV INND LOYNRI NP2 VW YV PTN PO NN D) M PAYY N7 30
S NYIYY NDPD NIDN NYP WIHND T1IY INNY DO NVIDND DY NNAD
Fletamentos Maritimos S.A. v. Effjohn International BV (unreported) 10 December 1997-"Nothing in this
judgment should, or | believe will, deflect legal representatives, on instructions, from vigorously pursuing and
arguing the most difficult cases. An argument, however unpromising, is perfectly properly advanced (not least
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on an application for leave to appeal) provided only and always that it is respectable and is not being pursued
for reasons other than a genuine belief in the possibility of its success. If our order today were to
discourage some of the more absurd arguments with which this court is sometimes plagued, | for one
[.p.2 -9 mwITNN] would not be regretful.”

49 ,0v apy> %1
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