Summary

There is a debate in the legal literature with regard to the appropriate regulation of gift law, namely, whether a donative promise (the promise to make a gift) should be exclusionary and unenforceable or enforceable and non-exclusionary, similar to the obligation in a contract of sale. The different sides provide reasons for their stance on the matter, and have assorted backgrounds and schools of thought underlying their positions. The various approaches range from absolute non-enforcement to absolute enforcement.

In this article, we will analyze the current debate in the literature on donative promises as a function of the theorist’s sensitivity to the characteristics of the notion
 of gifts. That is, we wish to demonstrate that the greater the theorist’s sensitivity to the characteristics of gifts, the more likely they are to assert that the contractual doctrine does not apply, or applies to changes that cause it to crumble beyond recognition. Insofar as their sensitivity to the characteristics of gifts is reduced such that they are completely ignored, the theorists more strongly justify the application of the doctrine to its fullest extent. We will seek to place the various thinkers who take part in this deliberation within the proposed range. In the process, we will also analyze the approach that emerges from Israeli judicial arrangements with regard to donative promises and place it appropriately within the range.
We will argue that a proper analysis of Israeli law demonstrates that the relevant judicial arrangement tends toward the side of the range wherein the nature of gifts and its protection are the primary elements. Four components lead to the aforementioned conclusion: First, the default position is the right to remorse and exclusion, and not vice versa, namely, an unenforceable arrangement with the possibility of conditionality on such. Second, the right to remorse is “infinite,” thus the donor may make a revocation without reason. Third, the conditions placed upon the default position (reliance on or written waiver of the right to remorse), the existence of which would make the promise non-exclusionary, also have restrictions which are clearly moderate in nature and are exempt in cases of economic loss or unseemly conduct. Fourth, the interpretation in case law on the question of how broad are the restrictions on the exclusion of donative promises is as limited as possible, further emphasizing the right to remorse and its place in Israeli law.
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