When was the Death Penalty Instituted for Gentiles Entering the Temple Courts? Dating the Temple Balustrade
A. Introduction:
[bookmark: _GoBack]Many biblical verses stress the importance of preserving the Tabernacle’s sanctity. They indicate that there are two ways to desecrate the Tabernacle: by causing the Tabernacle or its vessels to become ritually impure or by allowing unauthorized people to enter the Tabernacle. For instance, entrance into the Holy of Holies (where the Ark of the Covenant and its covering are located) was forbidden to all but the High Priest, who, himself, was only allowed to enter after making certain sacrifices and performing purification rituals [Lev 16:29-34 implies that these rituals should be performed annually on the tenth day of the seventh month]. God warns Aaron that if he fails to keep these precepts, “he shall die.”  Likewise, even the priests, were forbidden entry to certain parts of the Tabernacle, such as those housing the Incense Altar, the Candelabrum of Light, and the Table of the Show Bread, under certain circumstances, for instance, when they had not performed the ritual ablution of their hands and feet, were not wearing their sacerdotal garments, or when they were drunk. Furthermore, a disabled priest is not allowed to serve at the Altar or in the Tabernacle. Other verses forbid any non-priest from entering the Tabernacle. Num 1:50-53; 3:10 declares that the Levites are to encamp around the Tabernacle to guard the Tabernacle of the Testimony and that “any outsider [zar] who encroaches [lit., comes near] will be put to death.” Num 3:38; 18:7 declare that Moses and Aaron and his sons are to camp “in front, before the Tabernacle, on the East” and they are to perform their priestly duties and attend to the duties of the sanctuary. In these verses, as well, we are reminded that “the outsider who encroaches [lit., comes near] shall be put to death.” 	Comment by Microsoft account: Biblical translations are based on the NJPS translation of 1985.
Milgrom argues that this prohibition does not refer to those who physically encroach upon the Tabernacle’s precincts, but rather to those who trespass on them, for instance, a non-Levite attempting to perform the Levitical service or a non-priest attempting to perform the priestly service. Therefore, he argues, that while someone who defiles the Temple (such as a priest who performs his duties without wearing his sacerdotal garments or a Levite who touches the Temple vessels) usually receives Divine punishment (this, according to Milgrom, also explains the use of the qal stem in the phrase “shall die,” yamut, in these cases), those who trespass suffer human justice, as the use of the hophal stem (yumat) implies. Why the distinction? The latter form of trespass enrages God and may even bring a plague upon the entire people of Israel. Indeed, this is what transpired when Korah and his congregation rebelled against Moses. As a result of this incident and the people’s ongoing concern, God instructs the priests and the Levites to surround both the Tabernacle precincts and the Tabernacle itself to prevent trespassers. These guardians were permitted to kill any trespasser as a matter of self-defense, to avert God’s anger and a subsequent plague. According to Milgrom, Num 18: 1–7, 21–22 decrees that if they fail in this duty, God’s wrath will fall exclusively upon them, not upon the entire people. In addition to the aforementioned, we should note that several biblical prophecies clearly indicate that gentile entry into the Temple precincts is prohibited; however, none of them specify the penalty for doing so.  
B. Second Temple Sources
The Second Temple sources seem to interpret the aforementioned verses from Numbers like Milgrom. Thus, for instance, in 11QTa 35:1–9 we find the following: 	Comment by Microsoft account: מקור לציטוט?
1 [The hol]y of holie[s . . .]
2 [i]t. Any person who is not […]
3 [it shall b]e. Any person who is not [… the h]oly
4 […]… from it. And any[one                                 ] he himself is not
5 a priest, shall be put to death. And any man who is from[ . . .       prie]st, who will
offer
6 it, and he himself is not dressed in [         ] gar[ments or has] not been ordained,
7 they too shall be put to death. And [they] shall not defile [the sanc]tuary of their God so as to incur
8 the guilt of iniquity punishable by death. And you shall sanctify (the area) around the altar, the Temple building, the laver,
9 and the stoa; and it shall be of the holiest of the holy (areas) forever and ever. vacat
The column’s first seven lines are missing and the following lines were poorly preserved; therefore, the topic of discussion is unclear. In the previous columns, the House of the Laver (31), the House of Altar Utensils (33), and the slaughter place of the cattle (parim) (34) are mentioned so col. 35 probably addresses the laws of the Altar service. Lines 8–9—“And you shall sanctify (the area) around the Altar, the Temple building, the laver, and the stoa” also seem to imply this, while l. 10 turns to address the area west of the Temple building (that is to say, of the Heikhal, the outer room of the sanctuary).  In ll. 5–6, we read that he “who will offer it” who is not clothed in sacerdotal garments or “[has] not been ordained…shall be put to death.” Clearly, these lines are discussing a priest who is unfit to serve in the Temple, either because he did not participate in the annual consecration ceremony (the miluim ritual described in the scroll’s fifteenth column) or because he is not dressed appropriately, in priestly garb. According to l. 7, this priest “shall be put to death,” or, in other words, as Milgrom proposed, his punishment will be carried out by the courts, while according to Exod 28:43 a priest who serves without wearing his sacerdotal garments “shall die” (yamut) at the hands of heaven. 	Comment by Microsoft account: אני מניח שעל ידי אדם היא "על ידי בתי המשפט", אך אם פורושו כפשוטו "בידי אדם", אז יש לתקן את התרגום.וכנ"ל בהמשך.
Be that as it may, not only is the service under discussion unclear but so is the meaning of “who will offer it” (ll. 5–6). Qimron proposes that the third-person pronoun (otah–her) refers to the word ketoret (incense), and, therefore, the subject of discussion is the incense offering, which is performed in the Temple building (specifically, in the outer room of the sanctuary). The topic of discussion, however, might be the meal offering, a handful of which is burnt on the Altar of the Burnt Offering. Likewise, ll. 4–5 deal with a non-priest who transgresses in some unspecified way and is also to be put to death (yumat). It is clear to me that ll. 5–7 address the same case since the third-person pronoun in l. 6 (otah–her) refers to the same individual mentioned in ll. 4–5. If ll. 4–5 do not refer to “her” (bah) (as Schiffman and Gross, for instance, propose) then ll. 5–6 should have explicitly noted what the priest was offering. [Perhaps the third-person pronoun in ll. 4–5 also refers back to ll. 3–4. This was Qimron’s assumption when he reconstructed l. 4 as וכול [איש מבני ישראל אשר יביא אותה ו]הוא אין הוא כהן יומת  (“And any[one (of the children of Israel who will offer otah and) he himself is not a priest, shall be put to death.”] He seemed to believe that the pronoun otah refers back to the pronoun mimenah (from her) in l. 4 and that the subject itself was mentioned explicitly in ll. 1–3. Schiffman (p. 98), in Fouache’s footsteps, claims that Kimron’s reconstruction of l. 4 is too long, but allows that a briefer reconstruction may be suggested: וכול [איש מישראל אשר יביא אותה ו]הוא אין הוא כהן יומת “And any[man of Israel who offers her (otah) and] he is not himself a priest, shall be put to death.” The reconstruction means that according to ll. 4–5 any non-priest who performs a cultic service must be sentenced to death by the courts.  However, it seems that the non-priest’s entry into this cultic space does not, in and of itself, require the court to sentence him to death. If that were the case, the death sentence would not be contingent on what he “brings” there. This conclusion fits in well with Milgrom’s reading of “the outsider who encroaches [lit., comes near] shall be put to death.” As Milgrom wrote, this verse is not addressing the case of an outsider who merely breached sanctified space but rather is addressing the case of an outsider who tried to take part in the priestly service.	Comment by Microsoft account: האם in it עדיף?	Comment by Microsoft account: איפה?	Comment by Microsoft account: האם זה איות השם באנגלית?	Comment by Microsoft account: האם יש הבדל מהותי לעניינו בין שחזור קימרון ושחזור שיפמן?  אם לא, אולי אין טעם להביא את שיפמן כי זה רק מבלבל. אם כן, נא להבהיר את ההבדל לעניינו.
In light of this conclusion, we must reject Aharon Shemesh’s claim that [according to Yadin’s version] this Temple Scroll fragment indicates that a non-priest who intrudes upon sacred ground is subject to capital punishment by the courts. Shemesh even proposes that this penalty is based on the aforementioned verses from Num 1:52; 3:10, 38; 18:7: “the outsider who encroaches [lit., comes near] shall be put to death.” [According to Shemesh, the author of 11QTa believed that all the death sentences recorded in the Torah were supposed to be carried out by the courts, not by God. Therefore, even a priest who served without dressing in sacerdotal garb would be put to death by the courts (as stated in the first part of the fragment, QTa 35:6-711), in contradistinction to what Exod 28:43 implies.] Furthermore, in light of 4QDa  [which is clearly dealing with the ritual impurity of a woman who has given birth, based upon the lines preceding it] he asserts that the scroll’s author believed that a (ritually impure) woman who has given birth and consumes sacred food or enters the Temple is to be sentenced to death by the courts even though there is no hint of this in Lev 12:4. In this case, as well, he proposes that the death sentence is derived from “the outsider who encroaches [lit., comes near] shall be put to death.” According to Shemesh, the composers of 11QTa and4QDa maintained that “foreignness or otherness” is a “relative matter that is determined by the place’s degree of sanctity, the status or role of the entrant and his condition at any given time.” Or, in other words, “anyone who enters a place that is forbidden to him to enter or anyone who enters a place at a time when such entrance is forbidden to him, he is an outsider and he is subject to the death penalty.” Therefore, Shemesh claims that according to 11QTa any ritually impure person who enters the Temple or the Temple City is subject to capital punishment by the courts. He furthermore claims that this is alluded to by the fact that following the description of the various areas in the Temple City that are forbidden to the ritually impure (in accord with the severity of their ritual impurity; 11QTa 45:7-18) the scroll’s composer orders:	Comment by Microsoft account: ע' לעיל לגבי "בידי אדם".	Comment by Microsoft account: האם כוונתך ל –status  או role?

9 And you shall construct a barrier around the Temple, one hundred cubits wide, which Will 10 separate between the holy Temple and the city, so that they do not enter suddenly into 11 My Temple lest they desecrate it.  	Comment by Microsoft account: Capital letter?
As Yadin has already noted, the source of the term bala בלע)) is Num 4:20. However, Shemesh claims that the scroll’s author used the term to hint that the ritually impure who transgress and enter the area beyond the Hel (the strip of land between the balustrade and the Temple court wall) are subject to capital punishment.	Comment by Microsoft account: נא לציין הקשר ל"בלע" כאן.
However, 11QTa’s argument that a ritually impure individual who entered an area forbidden to him is subject to a court-imposed death penalty is hard to accept because it is unlikely that the scroll’s author instead of explicitly proclaiming this ruling, merely alludes to it weakly. Furthermore, Why does the scroll entirely ignore the verse “and the outsider who encroaches shall be put to death” (Num 1:51), which according to Shemesh, is the source of the author’s stringent attitude? Similarly, regarding the 4QDa claim that if a woman who has given birth enters the Temple while she is still impure, she is subject to the court-imposed death penalty. Even if we ignore the fact that this fragment was poorly preserved and it is unclear what the assertion [מ]שפט מות הו[א]  (a death sentence it is) refers to, there is no hint whatsoever to “and the outsider who encroaches shall be put to death” as the biblical source for this law. 
We may conclude that Shemesh seems correct in asserting that 11QTa maintains that all the biblical cases of capital punishment were supposed to be carried out by the courts, not by God. However, nowhere in the Torah does it state that a ritually impure person who enters holy ground is subject to the death penalty. The Temple Scroll seems to interpret the verse "the outsider who encroaches shall be put to death" as addressing the case of an Israelite who tries to take part in the priestly service, just as Milgrom proposed.
However, Philo the Alexandrian and Flavius Josephus preserve another tradition concerning the outsider subject to capital punishment for desecrating the Temple. In Embassy 210, Philo describes the Jew’s zealous observance of the laws of the gods and, therein on page 212, he reports that in matters concerning the Temple, the Jews are even more zealous in observing every jot and tittle of the laws. As an example of this, he records that while the Jews allow anyone to enter the outer Temple courtyard, the death penalty is prescribed for anyone entering the inner courtyard who "does not belong to our nation." This example makes  it clear that Philo believes that this penalty does not apply to an Israelite who enters the inner courtyard because had this been the case, he would certainly have cited it as it strengthens his argument. 	Comment by Microsoft account: ברבים או היחיד?
Similarly, Flavius Josephus writes that he intends to describe the Temple Mount’s architectural plan, the Temple itself, and the “seven [zones] of purity.” And, indeed, throughout his writings, he describes the various areas in the Temple complex where certain individuals were prohibited from entering. He asserts that lepers and zavim (those suffering from the flux, probably gonorrhea), were forbidden entry to the city of Jerusalem; that women during their menstrual period were forbidden entry to the Temple Mount complex; that the area beyond the balustrade (which encompassed the Hel and the inner court) was forbidden to gentiles; that only ritually pure male and female Israelites  [the same degree of purity was necessary to gain entry to the first court and the innermost court] were permitted entry to the first court [Josephus does not use the phrases Court of the Women or Court of Israel]. Therefore, Josephus relates to these two areas as one area in terms of ritual purity, and he enumerates only seven purity zones and not eight. Similarly, he notes that a low, stone partition, the height of a cubit, encompassed the Temple building and the Altar and separated the people outside from the priests in the innermost court [even in Ant. 15.419, Josephus notes that only the priests could enter the third zone, in which the Altar stood in front of the Temple building]. He even records that (pure) disabled priests could enter this area, while only sober, abled priests, appropriately attired in fine linen, could enter the Temple building and also offer sacrifices on the Altar. The last area that he mentions is the Holy of Holies, into which only the High Priest on only one day of the year, the Day of Atonement could enter. [Similarly, in Ag. Ap. 2.104, Josephus writes that only ritually pure, Judean males entered the third court (the first was the outer area into which gentiles could also enter and the second was the Court of the Women) and only priests entered the fourth court]. Josephus never mentions that if an Israelite (who is not a priest) ascends into the Altar area or the Temple building, he is to be executed, as one might expect from the biblical injunction, “and the outsider who encroaches [lit., comes near] shall be put to death.” Therefore, it seems, that even the tradition cited by Philo and Josephus never applied this injunction to the case of an Israelite who trespassed on forbidden ground.
However, based on A. Shemesh’s contribution above, M. Orian claims that according to Josephus, anyone who trespasses upon even one of the seven purity zones when forbidden to do so is subject to capital punishment. This relates to the balustrade inscription which Josephus mentions on three occasions in his writings. 
C. When Was the Death Penalty Instituted for Gentiles Entering the Temple? 
[As noted above, the prohibition forbidding gentiles from entering the Temple is already found in biblical prophecies and Second Temple period sources. However, the death penalty for trespassing is only mentioned in Philo, Josephus, and in the balustrade inscription. Clearly, it came into existence after the reign of Antiochus III, see below.]
As mentioned above, Philo wrote that any gentile who entered the sacred, inner environs of the Temple was subject to capital punishment.  Josephus even noted this on a few occasions. For instance, in Ant.15.417 he writes that the second sacred zone on the Temple Mount was encompassed by a balustrade of stone.  Upon this balustrade was an inscription warning foreigners (alloetnh) from ascending further upon penalty of death. In J.W. 5.194, Josephus recounts that the second sacred zone in the Temple Complex was encompassed by a balustrade of stone, three cubits high, in which stone tablets were set. These were inscribed (some in Greek and some in Latin) warning the foreigners (allofulon) from entering the sacred area because of the laws of purity (o tes agneias nomos). Finally, in J.W. 6.126, in the course of reporting Titus' conversation with John from Gischala (Johanan from Gush Halav) and his comrades, he mentions, among other things, the inscriptions found on the balustrade tablets that forbid anyone from proceeding beyond the balustrade, even a Roman citizen, and he adds that Rome authorized the Jews to execute anyone who violates this prohibition.
We should note that Josephus grounds the reason for forbidding gentile entry beyond the balustrade in “Purity Law.” He does not mention a specific purity law that applies to gentiles. Thus, Orian concludes that Josephus maintained—as does 11QTa (according to A. Shemesh’s aforementioned theory)—that anyone who enters one of the seven purity zones when he is forbidden to do so is subject to capital punishment. In other words, all seven purity zones that Josephus mentions are subject to the Purity Law. However, even if we accept this claim, in J.W. 5.194, Josephus does not even mention that a gentile who goes beyond the balustrade is subject to capital punishment. He merely notes that according to the Purity Law “it is forbidden for a foreigner to enter the holy.” This indicates that one purity law applies to all the seven purity zones and it prevents specific people from entering these areas [In this context, we should note that Josephus does not merely employ the term agneia to mean purity from ritual impurity.] However, Josephus only mentions the death penalty in the context of foreigners breaching the balustrade, not in the context of the seven purity zones. Therefore, there is no basis for the claim that Josephus reported that any ritually impure individual who trespassed into an area forbidden to him was subject to capital punishment. Indeed, Josephus never makes this claim anywhere in his writings.
However, if this is the case, what do Josephus and Philo claim is the source for the death penalty meted out to foreigners who entered the sacred, inner space of the Temple? [The balustrade inscription declares that whomsoever is caught trespassing will be responsible for his own death thus making it crystal clear that the punishment will be meted out by human beings, not by the Divine: God does not need to wait until the transgressor is caught. Josephus also makes this clear in J.W. 6.126]
As far as I have been able to determine, G. Alon was the first to propose that this prohibition was based on “an ancient Jewish law that employed midrashic hermeneutics to interpret the verse in Num 18:7—“and the outsider (zar) who encroaches [lit., comes near] shall be put to death”—to apply to the gentile, the foreigner who entered the Temple (even without any intention of performing the Temple service).” [The fact that Josephus describes the prohibition using the word nomos (J.W. 5.124) indicates that he believed the prohibition to be of biblical origins.] As Orian notes, the term zar found in Num 18:7 applies to all non-Levites. However, the word zar also has another meaning in the Tanakh—foreigner. This double meaning was preserved in the Septuagint as ἀλλογενής, (alogynus). Therefore, we could have easily interpreted the biblical injunction as applying to foreigners or gentiles. Other scholars followed in Alon’s footsteps, noting the connection between the balustrade tablet’s inscription and Num 18:7. [Bickerman proposed that the use of the rare term ἀλλογενής (alogynus) (instead of, for instance, the more common term ἀλλόφυλος (alufeles) was intended to clarify that proselytes were permitted to enter beyond the balustrade. Baumgarten, on the other hand, cites Schwartz, who proposes that the formulators of the balustrade inscription (the priests) used the term alogynus (the Septuagint’s translation of the word zar) quite intentionally to indicate that proselytes are also forbidden from ascending beyond the balustrade (See also: Schwartz, Agrippa I, 140–141). Baumgarten rejects Schwartz’ argument; however, he seems to accept his assertion that Septuagint is the source for the use of the term alogynus. See Baumgarten, “Exclusion from the Temple,” 218–219. Rappaport also rejects Schwartz’ interpretation of the balustrade inscription, even declaring that “it is difficult to presume that the term alogynus, found in the inscription, possesses the weighty theological import that some are trying to bestow on it.” See Rappaport, “Review,” 221. See also Orian,  “The Purpose,” 497 n.42] Orian adds that even the extension of the banned area to include the extra strip of space (i.e., the hel) between the holy Temple courts and the balustrade was derived from an interpretation of the verb karev in this verse to mean physically approaching (coming nearer to) the holy. Or, put differently, a zar, a gentile or foreigner, who even approaches the holy already deserves capital punishment. The area between the balustrade and the Inner Temple Wall is the area of approaching. [See Orian on the close linguistic kinship between karev in Septuagint and the term used in the balustrade inscription.] Even though this interpretation is far from the original meaning of the verb karev in Numbers, the authors of the balustrade inscription were eager, according to Orian, to drive the gentiles even a little further back from holy ground.	Comment by Microsoft account: האם זה קרבה מילולי?
Orian argues that the notion of surrounding the courts with a balustrade and subjecting those gentiles who breached it and entered the Hel and the courts to capital punishment was first proposed in Herod’s day. He believes that Herod’s admiration of Rome and Roman culture and his attempt to place Judah within the Roman cultural sphere, as well as the fact that the Temple Mount Complex was built in a Hellenistic-Roman style, provoked significant opposition. Furthermore, since Herod even planned on allow gentiles to visit part of the complex (the first court, that is to say, the entire area of the Temple Mount up to the balustrade), he had to take some action that would mitigate the Jewish separatist’s predictable opposition to this move. Orian argues that by constructing the balustrade and subjecting any foreigner who breached it to capital punishment, Herod was attempting to curb opposition to his plans. [I am not certain whether this punishment, according to Orian, led to the perception (which he attributes to Josephus) that any ritually impure person who enters an area forbidden to him is subject to the death penalty—or whether Orian retracted this claim and believes that the death penalty was only applied to gentiles who breached the balustrade.]
However, we must remember that Antiochus III’s programma already heavily fined any gentile who entered the Temple courts and I think it is difficult to assume that Herod the Romanophile, as Orian calls him, would not suffice with a monetary fine or something like it and instead institute a death penalty. Likewise, Would this punishment appease the Jewish separatists who were enraged, according to Orian, about the mere fact that Herod was allowing gentiles to enter the Temple Mount Complex? Their anxiety and anger about these gentiles possibly entering the Temple courts must have been even greater. 
However, above and beyond these considerations, we should note that Herod did not sway from the previous generations’ traditions on this matter. While Herod did expand the area of the Temple Mount and there were Jewish legal ramifications to doing so, [There may have even been a debate about this. In Ag.Ap. 2.103, Josephus recounts that during their menstrual periods women were prohibited from entering the entire Temple Mount Complex; however, he may have been referring to an earlier prohibition that predated Herod.] he did not change the gentile’s status one iota, as they had already been allowed to approach the Temple courts’ gates. Josephus, for instance, writes that Alexander the Great visited Jerusalem and ascended to the Temple [On the term  ἱερὸν in Josephus, see Shatzman, Josephus] and made an offering to God. [3 Macc 1:9–10 recounts that Ptolemy IV offered sacrifices in the Jerusalem Temple and even asked to enter the sanctuary. Admittedly, this composition’s dating is in doubt.] Antiochus III’s programma makes it crystal clear that gentiles were permitted to ascend the Temple Mount up to the wall of the Temple court, itself. [The Court of Israel, that is, for it was Herod who added the Courts of the Women and the Gentiles. See McLaren, “The Temple and Gentiles,” 99. The Court of Israel was already encircled by some sort of wall during the reign of Antiochus III (Ant. 12.141), and it seems that even Sir. 50:2–4, which depicts the High Priest Simeon’s deeds, alludes to this. Admittedly, the forts surrounding the Temple Mount were still to come. See Patrich and Edelcopp, “Four Stages,” 330–333.] 1 Macc 7:33 relates that Nicanor ascended to Mount Zion [Antiochus V had already destroyed the walls (Macc 16:62) of Mount Zion that had been built by Judah Maccabee (1 Macc 4:60); See below.] and the priests came out of the Temple to greet him. It seems as if they wished to prevent him from entering the Temple; however, they had no problem with meeting him at the entrance to the court area. [For a similar, earlier, case, see Ant. 12.165. Josephus relates that when Antiochus Sidetes besieged Jerusalem during the Festival of Booths, he sent a splendid sacrifice, and the priests who were at the gates accepted it and brought it into the Temple. Schmidt claims that Antiochus’ messengers ascended the Temple Mount and reached the Temple court gates, but they may have only reached the city gates. Patterson writes (concerning women and gentiles): "Both were excluded groups…whom the Herodian innovations drew closer to the sanctuary." However, this assertion is incorrect as far as the gentiles are concerned. While Patterson claims that even during Herod’s reign “non-Jews entered the sacred temenos,” according to 11QTa, for instance, “the fundamental division was put at the temenos wall. No non-Jew could enter the sanctified space.” While 11QTa is dated to the second century BCE, it might not reflect the prevailing consensus regarding gentile entry to the Temple Mount at the time of its composition. It might even polemically present a different approach that permitted non-Jews to ascend the Temple Mount but only up to the Temple court walls.  McLaren also writes (concerning Herod's reign), "For the first time Gentiles were explicitly welcomed into the vicinity of the Temple in a designated area inside the walled porticoes that surrounded the entire complex” (p.99); however, he is forced to admit that “Gentiles could now access a new enlarged open space within the Temple complex but they could still not go anywhere within the Temple. At [one and the same time gentiles were now being included and excluded (p.100).]
There is also no proof whatsoever for the claim that the decree condemning a gentile who entered the Temple to death was reinstated during Herod’s reign and was not a vestige from a prior era. [As Orian himself claims, Titus remarks in his speech to the rebels (J.W. 6.126) regarding Rome’s authorizing the Jews to kill any gentile who ascended beyond the balustrade, indicates that the Romans were authorizing a prevailing practice that may very well not have been reintroduced during the reign of the Roman prelates.] To conclude, Herod’s reign is the terminus ante quem for this punishment, and Antiochus III's programma is the terminus post quem. Below I wish to propose that this punishment was innovated in the days of the Hasmoneans, or to be more precise, Judah Maccabee’s days.
D. On Dating the Balustrade
2 Macc 3 relates that after  Simeon, the Temple superintendent, informed Seleucus about the spare treasure in the Temple, he sent Heliodorus, one of his senior ministers, to appropriate these funds. This attempt failed when God “revealed Himself” to Heliodorus and his bodyguards in the Temple treasury, with celestial figures attacking Heliodorus and almost beating him to death. When Heliodorus returned to Seleucus, he reported that there was a divine force inhabiting the Temple environs. Unfortunately, this force did not protect the Temple several years later when Antiochus IV attempted to repress a rebellion against the Hellenists and the High Priest Menelaus which sprang up in Jerusalem. He entered the Temple, plundered its vessels, and took 1800 gold talents without any divine interference. [Josephus claims that Antiochus plundered the Temple because he was hard up for cash, and some scholars claim that Seleucid rulers began looting local temples after the fall of Antiochus III in the Battle of Magnesia (189 BCE) to make heavy reparations the Romans demanded (12000 gold talents). However, without even delving into the specifics of this claim, we should note that the last payment was made to Rome in 173 BCE. Rappaport emphasizes that “from the Jews’ perspective these actions, not only from an economic standpoint but also from a religious one, were most heinous, for they involved non-Jews entering the Temple which was completely and utterly forbidden.” On Ptolemy IV’s attempt to enter the Temple, see 3 Macc 1:11–2; 24.] Following this, Antiochus built “the city of David” and transformed it into a citadel. Its occupants “shed innocent blood on every side of the Temple building” and “defiled” it. [1 Macc 1:33–37. Goldstein proposes that the Temple was defiled when the gentiles entered by way of the citadel, and he associates this event with the balustrade breaches which, according to m. Mid. 2:3, were made by the Grecian kings. I, however, think that the tradition related by the Mishnah probably derives from the story of Alcimus in 1 Macc 9:54; See my remarks below.] When none of these tactics worked and the rebellion continued, Antiochus promulgated decrees against the Jewish religion. [A lengthy discussion of the religious decrees issued by Antiochus IV is beyond the scope of this paper. For a new perspective on this matter and a refutation of the claim that Antiochus did not promulgate any religious decrees against the Jews whatsoever, see Bar Kokhva.] During this period, the שיקוץ משומם (idol of desolation) was constructed on the Temple Altar. 2 Macc 6:1–6 relates that Antiochus IV sent an Athenian senator to defile the Jerusalem Temple, and the Temple was filled with debauchery and reveling by the gentiles [[עמים who dallied with harlots, had intercourse with women in the Temple courts, and brought things into the Temple that were unfit (for sacrifice). [On the nature of the rituals that were enacted in the Temple during this period, see, for instance, Bickerman.]	Comment by Microsoft account: כמובן, יש המון פירושים לביטוי. האפ אתה רוצה לבחור אחד או לציין ריבוי הפירשוים?	Comment by Microsoft account: כמובן, יש המון פירושים לביטוי. האפ אתה רוצה לבחור אחד או לציין ריבוי הפירשוים?	Comment by Microsoft account: OK?
Therefore, it is no surprise that after Judah Maccabee and his supporters purified the Temple, the author adds: “And at that time they also built round Mount Zion high walls and strong towers, lest the gentiles should come and destroy them.” Schmidt contends that the Jews constructed the walls because of the Temple’s perceived holiness and intended them to distance gentiles from the Temple Complex. However, the walls seem to have been built, first and foremost, for military purposes [the verse emphasizes the walls’ height and their towers’ strength]. 	Comment by Microsoft account: My trans	Comment by Microsoft account: האם זה הערה?
It is possible, however, that Antiochus IV’s looting of the Temple; the acts of debauchery and revelry the gentiles (עמים) committed in the Temple; the Hellenists’ behavior in Jerusalem; the religious decrees; and the evolution of the notion that gentiles are ritually impure led Judah Maccabee and his men to interpret the injunction in Numbers, “the outsider who encroaches [lit., comes near] shall be put to death” as applicable to gentiles, with the “coming near” being interpreted as physical closeness. This led to the need to mark off the area that had until that time been permitted to gentiles, and, therefore, an additional wall was constructed outside the Temple court wall, an archetype of the balustrade mentioned in the m. Mid. Be that as it may, when Antiochus V, heeding Lysias’ counsel, chose to end the siege on Temple and reach an agreement with the rebels, following the Battle of Bet Zekhariyah, he ordered the wall built around Mount Zion by Judah Maccabee destroyed. It seems that Lysias was already in cahoots with Alcimus at that point since Alcimus was appointed High Priest right after Lysias recommended and carried out Menelaus’ execution. Lysias believed that the religious decrees and, in fact, Antiochus IV’s entire anti-Jewish policy were mistaken. Whether he persuaded Antiochus to repeal the decrees or whether Antiochus reached this conclusion on his own, during Antiochus V’s reign, Lysias labored to wrest control of the Temple away from the Hellenist Jews and even brought about  Menelaus’ execution, defaming him as responsible for the religious decrees, and, in so doing appeasing Menelaus’ internal enemies among the Jews. Even though we cannot be certain what Alcimus and Judah Maccabee and his supporters disagreed on, there is no question that Alcimus was not a Hellenist, but rather a priest faithful to the Torah. This is clearly the case, even though in the books of the Maccabees which have their own political agenda he is depicted negatively. Indeed, if Alcimus had been a Hellenist, neither Lysias (nor even Demetrius) would have appointed him High Priest. Given this reading of Alcimus’ allegiances, how can we explain 1 Macc 9:54 where Alcimus gave orders “to tear down the wall of the inner court of the Temple and to destroy the work of the prophets, and they began to destroy it”? Several scholars have suggested that Alcimus torn down the balustrade, that is to say, the wall designed to prevent gentiles from entering the Temple. This is based on the assumption that Alcimus was a Hellenist who wished to open the Temple to gentile visitors. However, as noted above, Alcimus was not a Hellenist; therefore, we cannot accept the claim that he agreed to allow gentiles to enter the Temple. Furthermore, Goldstein notes that the wall destroyed by Alcimus is referred to as the “inner wall”; therefore, clearly, it was in the inner Temple courts, while the balustrade—if there was one in Alcimus’ day—was certainly situated outside the outer walls of the Temple courts to prevent gentiles from reaching them. [Similar to the balustrade found on the Temple Mount during Herod’s reign. Goldstein proposes that the inner wall marked the end of the area that ritually pure Israelites could access, while Alcimus believed that Israelites were not permitted to enter the Temple courts at all so he removed the wall. Büchler has already noted that Alcimus tore down the wall separating the Court of Israel from the Court of the Priests; however, he claims that Alcimus did this to allow the Israelites to come closer to the Altar.  For a discussion about the nature of the barrier that separated the Court of Israel from the Court of the Priests, see Goldstein.] However, if we assume that as part of Judah Maccabee’s building of the walls encircling the Temple Mount after the Temple’s purification, he also built some sort of balustrade in front of the Temple court wall then this wall might very well have been known as the “inner court wall,” [Büchler claims that the term τῶν ἁγίων found in 1 Macc 9:54 certainly refers to the Temple itself (just like the meaning of the terms ἁγίoν and ἁγίasma found in 1 Macc 4:38, 48), so, therefore, it is clear that τῆς αὐλῆς τῶν ἁγίων refers to the court that is attached to or connected with the Temple. However, in 1 Macc 6:51, the term ἁγίasma clearly refers to the Temple Mount, since Antiochus besieged its walls (which were built by Judah Maccabee according to 1 Macc 4:60) and not the walls of the Temple court. When the text relates (ibid., 53) that there was no food in the Temple, the formulation ἁγίois is to be preferred over ἁγίois. Presumably, the text means to impart that there was no food on the Temple Mo, not that there was no food in the Temple itself. Similarly, when the text relates (ibid., 54) that few people remained in the Temple (ἁγίois), clearly the text means on the Temple Mount as presumably the rebels did not specifically choose the Temple itself to hide in. The Temple itself is sometimes referred to as ieron (ibid., 10:43), so 1 Macc 9:54 may also be interpreted as referring to the inner Temple Mount court (as opposed to the area between the Temple Mount wall and the wall that surrounds the Temple court (of Israel), which is considered the outermost court or the first one (see the following note)] to emphasize that the text is not referring to the outermost Temple Mount walls. [Büchler claims that since the phrase ἡ ἀυλὴ ἡ ἐσωτέρα also appears in Ezek 44:18 to denote the Court of the Priests that Ezekiel envisions then it is also reasonable to interpret the phrase τῆς αὐλῆς τῶν ἁγίων τῆς ἐσωτέρας used in 1 Macc 9:54 to denote the Court of the Priests. Given this reading, he proposes that Alcimus tore down the wall dividing the Court of the Priests and the Court of Israel (see above, n.85). However, we should note that the phrase Thn ἀυλὴn tἡn ἐσωτathn also appears in 1 Kgs 6:36 to denote the courtyard that Solomon built outside the Temple, and it seems to have been so-named to differentiate it from the area outside the court wall, “the other courtyard” (1 Kgs 7:8) where Solomon’s home was located. We can interpret 1 Macc 9:54 in precisely the same fashion, arguing that the inner court wall was the wall built around the court wall which separated the Temple court and the area which stretched beyond and outside it until the Temple Mount wall. Theoretically, we could propose that Alcimus tore down the court wall itself, a proposal Büchler indeed made in another publication where he argued that Alcimus did this to allow gentiles entry to the Temple. However, aside from the aforementioned difficulty of attributing such a position to Alcimus, Orian is correct when he claims that the court wall also marked the closest ritually impure Israelites could get to the Temple, so no High Priest would tear it down.] 1 Macc 6:62 relates that Antiochus V ordered the wall (טייכוס) surrounding (the Temple Mount) to be torn down (קטליין), whereas in 1 Macc 9:54 the author stresses that Alcimus followed in Antiochus’ footsteps and gave the orders to tear down (קטיירן) the innermost wall (טייכוס), that is to say, the wall built by Judah Maccabee before the court wall. Alcimus, as I mentioned above, was not a Hellenist so it would never have occurred to him to permit gentile entry into the Temple. However, as part of Alcimus’ collaborative effort with the Seleucids and his campaign to return the Temple Mount to its prior status, he destroyed not only the walls and the forts Judah Maccabee built around the Temple Mount but also the wall built in front of the Temple court wall to mark the new furthermost point from the Temple court wall that foreigners could reach. Alcimus’ destruction of the balustrade returned the Temple Mount to the prior status which had prevailed during Antiochus III's writing of his programma: Gentiles, just like ritually impure Israelites, were permitted to ascend the Temple Mount up until the Temple court wall. [The accusation hurled at Alcimus for “destroy[ing] the works of the prophets” was intended, as Lanzinger claims, to cast Alcimus’ deeds in a negative light and it has no basis in fact. Josephus’ remarks in Ant. 12.413 are his interpretation of 1 Macc 9:54.  However, in contrast to Lanzinger, who suggests that the description in 1 Macc 9:54 alludes to a repair that Alcimus ordered on the Temple Mount after it was damaged during Antiochus V’s siege, I would argue that given the exactitude of the description—the destruction of the “inner court wall of the Temple”—it seems more likely to allude to a particular act of destruction on Alcimus’ part, not just one that was part of a Temple Mount restoration project.]	Comment by Microsoft account: אני מניח שהכוונה ל - Buchler	Comment by Microsoft account: אני מניח שהכוונה ל - Buchler	Comment by Microsoft account: האם אתה מתכוון באופן פיזי – attached  או באופן אבסטרקטי . connected 	Comment by Microsoft account: Palace?
[bookmark: _Hlk109555478]Another witness that is tangentially connected to our discussion may be found in m. Mid. 2:3: “Inside the Temple Mount was a latticed railing  (the  Soreg, referred to above as the Temple balustrade),  ten hand-breadths high. It had  thirteen  breaches  which  the  Grecian  kings  had  made; these  were  fenced  up  again,  and  over  against  them  thirteen  prostrations were  decreed.” Many scholars have treated this Mishnah as proof of the balustrade’s existence during the Hasmonean days. Some have argued that the balustrade was breached during Antiochus IV’s reign, as mentioned above, and some have connected it with Alcimus’ destruction of the inner court wall. Recently Orian claimed that we should refute the Hasmonean balustrade tradition because m. Mid. 2:6 asserts in the name of Abba Jose b. Hanan that the three prostrations were performed opposite the thirteen gates of the Temple court: “And thirteen prostrations were made there.  Abba  Jose b.  Hanan  said:  Opposite  the  thirteen  gates.” And since m. Mid. 1:4 declares that the Temple court had only seven gates, we must concur with the Jerusalem Talmud that m. Mid. 2:3 transferred the prostrations from the Temple court gates to the balustrade breaches. However, although we must concur with the Jerusalem Talmud’s later interpretation of the Tannaitic sources, the Jerusalem Talmud does not reject the tradition regarding the provenance of the balustrade in the Greek period in any way whatsoever. It merely asserts that the dispute about where the prostrations took place is contingent upon the debate about the number of Temple court gates there were. Those who maintain that there were thirteen gates (Abba Jose b. Hanan) claim that the thirteen prostrations took place opposite them, while those who maintain that there were only seven gates (the Tanna, for one) claim that the prostrations took place opposite the balustrade breaches. The Jerusalem Talmud does not decide this dispute and even though the question of where to prostrate is never settled, this does not undermine the tradition confirming the existence of the balustrade in the days of the “Greeks.”	Comment by Microsoft account: Transposed?	Comment by Microsoft account: האם זה פשוט שצריכים לקבל את פרשנות הירושלמי?
The credibility of the historical reportage embedded in rabbinic literature, in general, and in traditions related to the Temple, in particular, has been debated extensively in scholarly literature and various approaches have been taken. [In the past, many scholars assumed that the source of the mishnaic depiction of the Temple and its rituals was located in earlier collections that had been integrated into the Tannaitic Mishnah. The scholar identified most heavily with this approach was Y.N. Epstein. However, in recent years, some have claimed that the sections of the Tannaitic corpus dealing with the Temple primarily reflect the first and second century CE’s sages’ own period. In general, many scholars (following in the footsteps of Y. Fraenkel) claim that rabbinic literature does not have a historical agenda, but rather a pedagogical one; therefore, any attempt to extract historical nuggets from these or any other depictions is doomed to fail.] Without delving too deeply into this matter, which is truly beyond the scope of this paper, I am willing to state that we must not ignore the abundant textual evidence delineating the connection between Tannaitic and Second Temple period Jewish legal traditions [found in the Qumran Scrolls and Josephus’ writings]. However, we must examine each case in and of itself. Thus, for instance, there is no doubt that the depiction of the Temple in tractate Middot is influenced by Ezekiel’s vision of the Temple (Ezek 40–47). However, “the assumption that the Mishnah’s use of implicit or explicit allusions to prophetic descriptions attests to its lacking a basis in reality is problematic…Is the Mishnah depicting a utopian Temple in which fragments of reality play a role, or is the Mishnah, indeed, providing an objective description of the Second Temple, but employing biblical language to do so?” [Mali. See, ibid., at length, his criticism of Cohen’s argument that tractate Middot is essentially a fictive “map” whose architectonics reflect the hierarchy of the distribution of power in the world of the sages. This does not imply that we cannot propose a symbolic interpretation of the Mishnah’s descriptions, but rather that we must only do so after examining whether the Mishnah might be preserving and interpreting ancient traditions.]	Comment by Microsoft account: חומר ביבליוגרפי?
Many scholars addressed the contradictions and similarities between the depictions of the Temple in tractate Middot and its parallels in Josephus’ writings. Many of them tended to privilege Josephus’ testimony over that found in rabbinic literature based on the aforementioned assumption that later rabbinic literature was aggadic and influenced by the Bible while Josephus was describing what he had seen with his own eyes. However, in addition to the fact that Josephus contradicts himself many times in his various compositions [For instance, concerning the number of Temple court gates, the contradiction not only exists in the Mishnah—between m. Mid. 1:4 (seven gates) and m. Mid. 2:6 (13 gates)—but also in Josephus’ writings—between Ant. 15.418, where Josephus enumerates seven Temple court gates, and J.W. 4.198 where he enumerates ten. Epstein provides a simple solution to both Josephus’ and the Mishnah’s contradictions: the smaller numbers refer solely to the Court of Israel’s gates (this distinction is clear in Josephus), while the larger numbers include the gates opening into the Court of the Women. (As far as the Mishnah is concerned, we can distinguish between the Tanna who mentions לשכות (chambers) and the Tanna who mentions פשפשין (openings).] We should note that in many instances, Josephus’ descriptions match the Mishnah’s, and not only on the subject of Temple architecture. Thus, for instance, m. Mid. 3:8 relates that “A golden vine stood over the entrance to the Sanctuary, trained over posts.” This same vine is mentioned in Ant. 15.395 and even Tacitus mentions it (Hist.  5.16). In terms of the Hasmonean era, we should note that 1 Macc 4:43–47 related that when Judah Maccabee and his comrades purified the Temple Mount, they decided to destroy the Altar of the Burnt Offering that had been defiled—made ritually impure by the gentiles—and to store the stones “on the Temple Mount, in a suitable place, until the coming of a prophet who could show them what to do with them.” [On the appearance of the “prophet” in verse forty-six and the connection between this prophet and the phrase “the works of the prophets” in 2 Macc 9:54, see Lanzinger.]  Mishnah Middot 1:6 relates that “the sons of the Hasmoneans had hidden away the stones of the Altar which the Grecian kings had defiled” in the Fire Chamber’s northeastern chamber. 	Comment by Microsoft account: צורת המקדש  = Temple architecture ?	Comment by Microsoft account: תרגום שלי על בסיס Breton ועוד (כולל העברית).
In light of all this evidence, there seems to be no reason to reject the tradition in m. Mid. 2:3 which asserts that “Grecian kings” breached the balustrade in thirteen places, thus implying that the balustrade existed as early as the Hasmonean days, if not earlier.
Conclusion:
The injunction stipulating that “the outsider who encroaches (lit., comes near) shall be put to death” appears four times in the Torah in the book of Numbers. In its biblical context, the verse seems to apply to any non-priest or non-Levite who tries to participate in the Levite or priestly Tabernacle services. The Torah instructs the Tabernacle guardians to immediately kill any such trespasser before he commits his evil deed and brings Divine wrath upon all of Israel. This interpretation seems to have been adopted during the Second Temple period, as attested to by 11QTa. Be that as it may, there is no source whatsoever that states that an unauthorized entrant to the Temple is subject to capital punishment by the courts, except for a gentile. Philo writes that a gentile who enters the Temple court is subject to the death penalty and Josephus reports that a stone balustrade encircled both the Temple courts and the Temple and inscriptions were placed upon it which forbade gentiles from ascending further on pain of death. 
What is the legal source for this punishment? I concur with the scholars who proposed that it derives from a reinterpretation of the biblical injunction in Numbers stating “the outsider who encroaches (lit., comes near) shall be put to death.” However, I think that this interpretation originated during the Hasmonean rebellion after Judah Maccabee purified the Temple following its desecration by those gentiles who entered it. [The new interpretation, I would argue, did not supersede the earlier one, so we may find midrashim in rabbinic literature that discuss “and the outsider who encroaches shall be put to death” and proclaim that the trespassing of an outsider (an Israelite) on the Temple does not in and of itself call for the death penalty, rather this outsider’s performance of the Temple service does. See, for instance, m. Sanh. 9:6; Sanh. 14:15; Sifre, Num 116. For a discussion of rabbinic literature’s position on gentile entry into the Temple, see: ] This notwithstanding, the claim that Herod innovated the injunction subjecting a gentile who ascended beyond the balustrade to death is difficult to accept, and there is no reason to reject the mishnaic tradition found in m. Mid. 2:3 which indicates that the balustrade existed in Hasmonean times.                                     
