



Part Two: Sources

Note to the Reader: 	Comment by ALE Editor: Is this needed?
As noted in the introduction, in this chapter we will focus on the Torah’s three bodily physical punishments: death, exile, and lashes. This notwithstandingHowever, during the transition from biblical to rabbinic literature[footnoteRef:1] the understanding of these punishments and their application underwent a dramatic and revolutionary transformation, a revolution whose impact naturally, of course, also influenced post-Talmudic Jewish law. This interpretive revolution that the Tannaim spearheaded in penal law was so comprehensive and significant that it is quite hard difficult to discuss the various punishments in and of themselves, without involving the Sages’ overarching philosophy of punishment. It is almost impossible to present the punishments, as they were shaped in rabbinic literature alongside the biblical punishments, without reviewing the different various conceptual frameworks within which each one developed. This is certainly true with respect to the principle of not punishing someone based on an a fortiori inference. Although this , a concept, which despitehas some a certain similarity to the biblical punishment, it is based on a concept of punishment that is completely different from that which the Sages attributed to biblical punishment. In light of this situation, and in contradistinction to how the other chapters in this collection/anthology are organized, the following sources and their analysis will follow their chronological order. The sources will be divided into three historical strata: the Bible, rabbinic literature, and post-Talmudic literature. Although unusual, I believe that this approach will allow us to most successfully emphasize the different various conceptual approaches of punishment, in general, and of those forms of corporal punishment addressed herein, in particular.	Comment by ALE Editor: Is this the right translation for 
'שלא מן הדין'

Did the author indicate this translation? 
A fortiori signals an argument that it is based on an even stronger argument. 
I would translate it as unlawful punishment
 	Comment by Microsoft account: נא לבחור אחד. [1:  Due to space constraints, I will not be able to address the literature on criminal law  from the Second Temple period that is found in the Apocrypha and the Dead Sea Scrolls. On this, for instance, see Kirschenbaum, 273–275; Shemesh, Chpt. 3; Werman, 254–273.] 


A. Bible: Capital Punishment, Exile, and Lashes and Their Goals

XXXX

B. Rabbinic Literature: Capital Punishments, Lashes, and the Legal Proceedings Relevant to Them

Midrash Tannaim Deut 25:3	Comment by Microsoft account: זה ההתרגום שלי על בסיס ספריא

Lest he strike him more than these – you the court cannot strike give him him more lashes for than these, but you can strike him more for rebel’s lasheshe may get more rabbinic lashes. For these heit [adding blows] will violate a biblical prohibition [if he adds blows], but he will not violate [one] with rebel's lashesrabbinic lashes will not violate it. Rather, hHere are the differences between court lashes and rabbinic rebel's lashes:	Comment by ALE Editor: perhaps note here the number permitted (40)

A. Court lashes are administered in by the court; rebel's rabbinic lashes outside of the court.
B. Court lashes have a set amount; rebel's rabbinic lashes have no set amount.
C. Court lashes come with a medical evaluation; rebel's rabbinic lashes have no medical evaluation.
D. Court lashes are with a strap; rebel's rabbinic lashes are either with or without a strap.

מדרש תנאים דברים כה ג: 
"פן יסיף להכתו על אלה" - על אלה אין את מוסיף להכתו, מוסיף את להכותו על מכת מרדות: על אלה הוא עובר בלא תעשה אינו עובר בלא תעשה על מכת מרדות: אלא שהפרש בין מכות בית דין למכות מרדות מכות בית דין בבית דין מכות מרדות שלא בבית דין מכות בית דין במנין מכות מרדות שלא במנין מכות בית דין באומד מכות מרדות שלא באומד מכות בית דין ברצועה מכות מרדות ברצועה ושלא ברצועה:


C. Medieval Sources: Various Forms of Punishment, Its Goals and Application in the Present


Maimonides’ Commentary on the Mishnah, Hullin 1:2   

And know [this] that a tradition has been transmitted to us by our forefathers which they transmitteas they received it,d transmitted orally from group to group, for we live during the exilic period when we do not adjudicate capital crimes except for an Israelite who performed a capital crime, but the heretics and Sadducees and Boethusians who Baytosim have all not changed their approach. Hence anyone who began this approach will, in the best case scenario, be executed so that no Israelite may be misled and his faith corrupted, and this has already been carried out upon many people in practice throughout the many Lands lands of the West… and, therefore, it is customary among us and well-publicized known that in practice if someone commits a transgression that makes him liable for a court-administered death penalty, since we cannot adjudicate capital crimes today, after he is lashed, he is excommunicated in perpetuity, according to the with Torah,  scrolls and this ban is never lifted. 	Comment by ALE Editor: I cannot find an official English translation of this – does one exist?	Comment by ALE Editor: 	Comment by ALE Editor: I think it says they did change their approach
אבל המינים והצדוקים והביתוסים לכל שינוי שיטותיהם
please verify	Comment by ALE Editor: I do not see where this phrase is in the original	Comment by Microsoft account: נא לאשר את התרגום בצהוב	Comment by ALE Editor: I think this is a better translation – please verify

פירוש המשנה לרמב"ם, חולין פרק א ב:
ודע כי מסורת בידינו מאבותינו כפי שקבלוהו קבוצה מפי קבוצה כי זמנינו זה זמן הגלות שאין בו דיני נפשות אינו אלא בישראל שעבר עברת מיתה, אבל המינים והצדוקים והביתוסים לכל שינוי שיטותיהם הרי כל מי שהתחיל אותה השטה תחלה ייהרג לכתחלה כדי שלא יטעה את ישראל ויקלקל את האמונה, וכבר נעשה מזה הלכה למעשה באנשים רבים בכל ארץ המערב... וכן מן המקובל בידינו המפורסם למעשה כי האדם שעושה עברה שהוא חייב עליה מיתת בית דין כיון שאין אנו יכולים היום לדון דיני נפשות מחרימין אותו חרם עולם בספרי תורות אחרי שמלקין אותו ואין מתירין אותו לעולם.  

XXX

Responsa of Rashba, Pt. 3, 393

…And it seems to me:  If the adjudicators/assessors believe that the witnesses are trustworthy, they [the adjudicators] are permitted to levy a monetary fine or mete out corporal punishment, as they see fit, for this ensures societal stability.  For if we base everything on the laws stipulated in the Torah, and do not mete out punishment, except for in the ways stipulated by the Torah—for personal injuries, and similar matters—the world would be left in ruins, for we would require witnesses and forewarning. As our Sages, of blessed memory, said: “Jerusalem was destroyed because they based their laws on the biblical ones.” And this would be even truer outside the Land of Israel where the Jewish courts of law are not authorized to levy monetary fines, creating a situation in which the simpleminded would breach the bounds of society and civilization would be left in ruins…And they told an even more audacious tale in Chapter Nigmar ha-Din: Concerning R. Shimon b. Shetah, who hanged eighty women in Ashkelon on one day, even though we do not hang women, and two [capital cases] are not to be judged on one day…this action was not taken to transgress the words of the Torah, but rather to make a fence around it. And thus, they asserted in Yevamot in Chapter Ha-Ishah Rabbah regarding one who rode a horse on the Sabbath in the time of the Greeks, and they brought him to the Jewish court of law, and they stoned him; and with regard to one who engaged in intercourse with his wife under a fig tree, they gave him lashes; and all of this transpired because “the times required it.” And this is the way we behave in every place and every time when we see that “the times require it,” in order to chastise the fools and the youth who are setting forth on crooked and deceitful ways.	Comment by Microsoft account: או אולי the ruffians?	Comment by ALE Editor: or irresponsible 
שו"ת הרשב"א חלק ג סימן שצג 
...ורואה אני: שאם העדים נאמנים אצל הברורים, רשאים הן לקנוס קנס ממון או עונש הגוף, הכל לפי מה שיראה להם, וזה מקיים העולם. שאם אתם מעמידין הכל על הדינין הקצובים בתורה, ושלא לענוש אלא כמו שענשה התורה: בחבלות, וכיוצא בזה, נמצא העולם חרב, שהיינו צריכים עדים והתראה. וכמו שאמרו ז"ל: לא חרבה ירושלים אלא שהעמידו דבריהם על דין תורה. וכ"ש בחוצה לארץ, שאין דנין בה דיני קנסות, ונמצאו קלי דעת פורצין גדרו של עולם, נמצא העולם שמם... וגדולה מזו אמרו בפרק נגמר הדין: בשמעון בן שטח שתלה שמונים נשים באשקלון ביום אחד, ואעפ"י שאין תולין אשה, ושאין דנין /שנים/ ביום אחד, ... שלא לעבור על דברי תורה, אלא לעשות סייג לתורה. וכך אמרו ביבמות בפרק האשה רבה: באחד שרכב על סוס בשבת בימי יונים, והביאוהו לב"ד, וסקלוהו; ובאחד שהטיח את אשתו תחת תאנה, והלקהו; וכל זה שהיתה השעה צריכה לכך. וכן עושין בכל דור ודור ובכל מקום ומקום, שרואין שהשעה צריכה לכך, ולייסר השוטים והנערים המטים עקלקלותם.  

Responsa of Rashba, Pt. 4, 311

The Question Asked: We were appointed as adjudicators/assessors by public consensus to expunge the transgressions, and so we swore to do. The amendments/subsections to the agreement state that we have permission from those who govern the state to torment and punish in body or treasure, as we see fit. Please inform us: If close relatives testify about that Reuven that he broke his oath, and the witnesses are worthy of our trust, or if a woman or a minor testifies, and they are speaking in an ingenuous fashion, should we torment Reuben Reuven or not? And furthermore, if one or both of the witnesses is a relative of Reuben’s Reuven’s and we notice compelling explanations (amtala’ot) indicating that they are telling the truth, can we rely upon their testimony even though their testimony is not definitive and clear (berurah). 	Comment by Microsoft account: T נא לאשר את התרגום

Response: The response to your question seems simple to me. You are permitted to do all that you see fit. For all these issues that you have brought up are only relevant to a Jewish court of law, like a Sanhedrin or some similar legal body. However, someone whose authority derives from the laws of the country is not actually adjudicating the laws of the Torah, but rather doing what he must do, as the time requires, with the permission of those ruling the realm. For if this were not the case, they [the adjudicators] could not [even] levy monetary fines or mete out corporal punishment, for ‘the laws of fines are not adjudicated in Babylonia [outside the Land of Israel] and neither are unusual cases.’ We do not even adjudicate the laws of loans as biblically-mandated law, for to do so, we must have ‘Elohim,’ experts [in Jewish law] and we are only ordinary men. Rather we function as their [the experts’] emissaries. And we function as their emissaries in matters that are commonplace, such as admissions and loans. But we do not function as their emissaries in matters that are not commonplace, such as robbery, personal injury, and the other transgressions. And, a person may not be lashed or punished based on his own testimony because as a point of law ‘no one may deem himself a wicked person,’ and even if there are valid witnesses, he may not be lashed, unless they hitnu [probably, we should read hitru, warned] him, for a Jewish court of law may not mete out lashes unless the defendant received a legally-valid warning [not to commit the crime]. However all of these matters only apply to a Jewish court of law that adheres to the laws of the Torah. For we see that [King] David himself relied upon his own authority to kill the Amalekite proselyte. As they said, “We mete out lashes and punishments without legal basis, but not so as to transgress the Torah, but rather so as to place a fence around it.” And there was an incident involving one who rode a horse on the Sabbath, and they brought him to the Jewish court of law and stoned him, not because he deserved that punishment according to Jewish law, but because the time required it. As we find in tractate Yevamot, Chapter Ha-Ishah Rabbah 80b. All the more so in your case where the fundamental agreement was that you should act as you see fit, which is even written in the missive containing the decree which you mentioned. And this is quite simply the way we do things as it is in all the regions where such decrees are issued in matters such as these. 

שו"ת הרשב"א חלק ד סימן שיא 
שאלתם: הסכימו דעת הקהל, למנות אותנו ברורים לבער העבירו', וכן נשבענו לעשות כן. וכתוב בתיקוני ההסכמה: שיהא רשות בידינו, משלטון המדינה, ליסר ולענוש בגוף וממון, לפי ראות עינינו. הודיענו: אם יעידו עדים קרובים על ראובן, שעבר על שבועתו, והעדים ראוים לסמוך עליהם. או אם יעידו אשה וקטן, מסיחים לפי תומם, יש לנו ליסר את ראובן, או לא? וכן, אם העדים או אחד מהן קרובים לראובן, ורואין אנו אמתלאות, שאלו העדים אומרים אמת, יש לנו רשות לעשות על פיהם, אף על פי שאין שם עדות ברורה?
תשובה: דברים אלו נראין פשוטים בעיני, שאתם רשאי' לעשות כפי מה שנראה בעיניכם. שלא נאמרו אותן הדברים שאמרתם, אלא בב"ד שדנין ע"פ דיני תורה, כסנהדרין או כיוצא בהם. אבל מי שעומד על תקוני מדינה, אינו דן על הדינים הכתובים בתורה ממש, אלא לפי מה שהוא צריך לעשות, כפי השעה, ברשיון הממשלה. שאם לא כן, אף הם לא יקנסו בגוף ולא בממון, לפי שאין דנין דיני קנסות בבבל, ולא בדברים שאינם מצוים. לפי שאין אנו דנין עכשיו, אפי' בדיני ההלואות מדין התורה, דבעינן: אלהים; שהם המומחין, ואנן הדיוטות אנן. אלא בשליחותייהו קא עבדינן. וכי עבדינן שליחותייהו, במילי דשכיחי, כהודאות והלואות. אבל במילי דלא שכיחי, כגון גזילות וחבלות ושאר עבירות, לא. וכן, לא ילקה ולא יענש על פי עצמו. לפי שאין אדם משים עצמו רשע, מן הדין, ואפי' יש עדים כשרים, לא ילקה, אא"כ התנו /שמא צ"ל: התרו/ בו. שאין בית דין מלקין, אלא אחר התראה. אלא שבכל אלו הדברים, אינם אלא בבית דין הנוהגין ע"פ התורה. הלא תראו, דוד שהרג ע"פ עצמו גר העמלקי. וכן אמרו: מכין ועונשין שלא מן הדין, ולא לעבור על דברי תורה, אלא לעשות סייג לתורה. ומעשה באחד שרכב [על] סוס בשבת, והביאוהו לב"ד, וסקלוהו. ולא שהלכה כן, אלא שהיתה השעה צריכה לכך. כדאיתא ביבמות פרק האשה רבה (צ ע"ב). כל שכן אתם, שעיקר ההסכמה לא היתה אלא לעשות מה שיראה בעיניכם, כמו שכתוב באגרת התקנה אשר אמרתם. וכן הדבר פשוט בינינו, ובין כל המקומות שיש תקנה ביניהם, על דברים אלו.

XXX

Novellae of the Ritva, Tractate Makkot 22b

And everyone is it well knownknows that the matters discussed in the Mishnah and Gemara only relate to biblically-mandated lashes for this is what is being discussed, and in our exilic time, we do not mete out lashes because we do not have a court composed of judges who are worthy of doing so, so all the lashes we mete out are merely only rebel’s rabbinic lashes. The Commentators, the Earlier earlier and the Later later Sages, may their memory be a blessing, differed on this matter for some said that when it comes to rebel’s rabbinic lashes we do not punctiliously apply the many unique laws pertaining to lashes; rather we lash with a stick or a strap, lashing as the court sees fit based on the degree of the lashee’s rebelliousness of the person being lashed. And Rashi seems to support this approach in the first chapter of tractate Sanhedrin (7b) when he comments on the implements the judges used’ tools, for they said there that regarding a stick and a strap, the stick is to be employed for rebel’s rabbinic lashes and the strap for lashesflogging, and this is the meaning of mardut (rebelliousness) which comes from the word ridui, when a man beats someone with a stick or a strap as he wishes, like a father might wish to lash his son or the master/rabbi his disciple/apprentice, and they strike him wherever they wish whether on his front or on his back. And some write that rebel’s rabbinic lashes were enacted to mirror biblically-mandated ones: to strike him both in front and in back, with blows that tear off [flesh], and with whips for a calf or donkey straps, but we are not punctilious about applying all the particulars that are learned in this text, not about tying the individual to a post, and this also seems to be the correct understanding for it concurs with Rabbenu Meir’s remarks on tractate Ketubbot. 
He wrote that we do not add to the forty lashes, and in fact the opposite is true, we always decrease their number, and my Teacher, of blessed memory, used to say that the amount of strappingsnumber of whipping was given over to the court who would see what he was capable of enduring with full cognizance of his evilness and his rebelliousness. And if he was being lashed for a transgression he had already committed the amount would be decreased, but if he was being lashed for something that he had not done yet, for instance, if he was disparaging [the Torah], claiming that he will not observe a Torah precept or a rabbinic one, they lash him until he forsakes his rebelliousness, similar to what the Sages said about the biblically-mandated lashes, “As it is learned in the Baraita, ‘They said to him: Perform the mitzvah of the sukkah, and he does not do so; Perform the mitzvah of the palm branch, and he does not do so, the court strikes him an unlimited number of times, even until his soul departs,’” and this seems to be Maimonides’ understanding in his Commentary on the Mishnah.	Comment by Microsoft account: נא לאשר תרגום הזה

חידושי הריטב"א מסכת מכות דף כב עמוד ב:
והדבר ידוע שלא נאמרו כל הדברים האלו שבמשנה וגמרא אלא במלקות של תורה דהא עלה קיימא, ואין מלקות בזמן הזה לפי שאין לנו ב"ד סמוך הראוי לכך, וכל מלקיותינו אינן אלא מכת מרדות. והמפרשים הראשונים והאחרונים ז"ל נחלקו בזה כי יש אומרים שאין מדקדקין על מכת מרדות משום דבר מכל זה אלא שמכין אותו בין במקל בין ברצועה מכות שיראו ב"ד לפי מרדו, וכן נראה מדבר רש"י ז"ל שכתב בפ"ק דסנהדרין (ז' ב') גבי כלי הדיינין שאמרו שם מקל ורצועה מקל למכת מרדות ורצועה למלקות, וזהו מרדות לשון רידוי כאדם הרודה במקל או ברצועה כמו שירצה כאב הרודה את בנו והרב את תלמידו, ומכין באיזה מקום שירצו בין מלפניו בין מלאחריו, ויש שכתבו דמכות מרדות כעין דאורייתא תקנוה קצת להכותו לפניו ולאחריו ומכות המשתלשות וברצועות של עגל ושל חמור, אלא שאין מדקדקין בכל אלו דברים השנויים כאן ולא בכפיתה על העמוד, וכן נראה מדברי רבינו מאיר ז"ל במסכת כתובות.
וכתב הוא ז"ל שאין מוסיפין על מלקות ארבעים ואדרבה פוחתין מהם לעולם, ומורי ז"ל היה אומר כי מנין הרצועות כפי מה שיראו ב"ד שיכול לקבל כפי רשעו ומרדו, ואם הוא של עבירה שכבר עשה יהיה במנין פחות ממלקות, אבל אם הוא על דבר העתיד כגון שמזלזל שלא לקיים דבר של תורה או של דבריהם מכין אותו עד שיחזור ממרדו, וכעין מה שאמרו לענין מלקות דאורייתא דתניא (כתובות פ"ו א') אמרו לו עשה סוכה ואינו עושה טול לולב ואינו נוטל מכין אותו עד שתצא נפשו, וכן נראה מדברי הרמב"ם ז"ל בפירוש המשניות שלו.
XXX

Responsa of Rivash, 251:

However, if the doctors declared that he had already healed from his wounds, but and that he self-harmed harmed himself with the substances we are familiar with that are themselves lethalof foreigners that they  use to kill themselves, if it was only because of the flogging, we could be stringent with them and try them for this, if the time requires it; however, it is both feasible and fitting to act leniently with them so as not to have them lose a limb, but merely to punish them financially, and to incarcerate them, and to lash them, and ostracize and exile them for days or years	Comment by ALE Editor: I think this is a more accurate translation – please verify

אמנם, אם אמרו הרופאים שכבר נתרפא המוכה, אלא שהוא פשע בעצמו בדברים הנכרין שהם ממיתין מעצמם, עם היות שמפני ההכאות לבד היה אפשר להחמיר עליהם ולדונם בזה, אם השעה צריכה לכך, מ"מ, אפשר וראוי להקל עליהם לבלתי יחסרו אבר, רק לענוש נכסין ולאסורין ובמלקיות ונדויין וגלות ימים ושנים.	Comment by Microsoft account: נא לאשר שהכוונה היא לאסור = לכפות אותו בבית האסורין.

Responsa of Rivash, 351:

And, in any case, the matters seems to be publicly acknowledged, and he also admits to the fact, and this notwithstanding, even though our Torah law stipulates that “the adulterer and the adulteress shall surely die” (Lev 20:10), and they are executed by strangulation, in any case, according to black-letter law two witnesses must witness the transgression in flagrante delicto. As the Sages said with regard to adulterers: “until you see them adulteringcommitting adultery”; for seeing him alone with her nakedness is insufficient cause to execute him. And they must also warn him before he commits the transgression, just before he commits the transgression—within the time-span of an utterance; for if not, we might argue that at the time he committed the crime, he had already forgotten the warning, as Chapter Elu Na’arot (33) explains, as does Maimonides (MT, “Laws of Sanhedrin,” Chpt. 12). And even if the transgressor confesses to the act and declares that it was premeditated, we do not execute him, and neither do we lash him with biblically-mandated lashes; rather, we lash him because of the needs of the times, just like Joshua killed Akhan or [King] David the Amalekite proselyte, or, as Maimonides wrote (Ibid., Chpt. 18), because it was the Law of the Land (din malkhut). And all this notwithstanding, after it became clear that he committed a premeditated crime it is appropriate to torment him so that the others see this and learn the lesson. And, as Maimonides writes (Ibid., 16), it is fitting to lash him with rebel’s rabbinic lashes. For all the lashes meted out by justices who live outside the Land of Israel are merely rebel’s rabbinic lashes. And, furthermore, since he has a bad reputation, and all the people gossip about him saying that he habitually acted licentiously; therefore, he should be lashed in any place and at all times. As Maimonides wrote (Ibid., 24): “Similarly, at any time, and in any place, a court has the license to give a person  lashes if he has a reputation for immorality and people gossip about him, saying that he acts licentiously….”] And since he performed this act with pre-meditation, with contempt and with a [brazen] uplifted hand, it is appropriate to add to his punishment, landing the lashes evilly and faithfullyharshly and steadfastly on the flesh of his body without anything separating [the lash from the flesh], and he must walk about all the Jewish neighborhoods or in the common passageways, walking and being lashed with the strap. And following this, if they see fit [they may] imprison him with iron chains, until his uncircumcised heart knuckles under and you see that he has repented his evil. All in accord with what the judges see fit. 	Comment by ALE Editor: I think this is a better translation -- verify

 
שו"ת הריב"ש סימן שנא
ומ"מ, לפי הנראה הענין מפורסם, וגם הוא מודה בדבר, ועכ"ז, אף כי בדין תורתנו מות יומת הנואף והנואפת /ויקרא כ, י/, ומיתתם בחנק, מ"מ, לפי קו הדין צריך שיראו שני עדים העברה בשעת מעשה. כמו שאמרו ז"ל במנאפים: עד שיראום מנאפים; ואין די להמיתו כשיראו אותו מתיחד עם הערוה. וכן צריך שיתרו בו קודם מעשה, וסמוך למעשה תוך כדי דבור; שאם לא כן, אפשר לומר שבשעת מעשה כבר שכח ההתראה; כמו שמבואר זה בפרק אלו נערות (ל"ג), וכתוב לר"ם ז"ל (בפרק י"ב מהלכות סנהדרין). ואף אם העובר מודה שעבר, ובמזיד, אין ממיתין אותו, וגם לא מלקין אותו המלקות של תורה, אלא בהוראת שעה, כמו שהרג יהושע את עכן, או דוד לגר עמלקי, או דין מלכות היה, כמ"ש זה לר"ם במז"ל (פי"ח מהלכות סנהדרין). ועם כ"ז, אחר שהדבר ברור שעבר העברה במזיד, ראוי ליסרו, למען הנשארים יראו ויקחו מוסר. וראוי להכות לזה מכת מרדות; כמ"ש הר"ם ז"ל (פט"ז מהלכות סנהדרין). שכל מלקות שמלקין דייני חוצה לארץ, אינה אלא מכת מרדות. ועוד, שזה שמועתו רעה, וכל העם מרננין עליו שהוא עובר על העריות, והתמיד בעברה זו, ולכן ראוי להלקותו בכל מקום ובכל זמן. כמ"ש לרמב"ם ז"ל (פכ"ד מהלכות סנהדרין), וז"ל: יש לב"ד בכל מקום ובכל זמן להלקות אדם ששמועתו רעה וכו'. ולפי שעשה זה בזדון, בשאט בנפש וביד רמה, ראוי להוסיף בענשו, שיהיו מכותיו רעות ונאמנות על בשרו בלי דבר חוצץ, ושיסבב כן כל שכונת היהודים, או המבואות הרגילין, הלוך והכות ברצועה. ואחר כן, אם תראו לאסרו בכבלי ברזל, עד יכנע לבבו הערל ותראו שנחם על הרעה, הכל לפי מה שיראו הדיינין.

XXX

Part Three: Analysis

As mentioned at the beginning of the previous section, if we wish to  study halakhic punishment, in general, and corporal punishment, in particular, we must to address the gaps between the biblical and rabbinic perceptions of punishment (and the latter’s continuing evolution in post-Talmudic literature). As mentioned aboveTherefore, our analysis will focus on three corporal punishments originally found in the Torah—death, exile, and lashes—and on the juridical proceedings relevant to their application. Comparing the way in which they are presented in the Bible with the way they are interpreted in later halakhic literature will teach us much about the way in which Jewish legal literature over the millennia has perceived punishment and the role it has played. 
Bible
The Death Penalty

The Torah contains many death penalty crimes punishable by death, some of which may be denoted as ‘religious,’ crimes such as idolatry or blasphemy, and some of which may be denoted as ‘legal’ or ‘societal.’ The latter two have parallels in contemporary law, such as murder.[footnoteRef:2] Thus, we find two such crimes side by side in the Bible (Lev 24):  [2:  For a list of these crimes organized by field, see https://en.wikipedia.org/w/index.php?title=List_of_capital_crimes_in_the_Torah&redirect=no For another system of classification, see EB, vol. 4, 947–950. For a categorization of these crimes by type of death penalty, see Dykan, 1246–7.] 


XXX

In later periods, the Sages enumerated the crimes punishable by death penalty crimes (and included an internal division based on the four types of capital punishment[footnoteRef:3]). According to the Mishnah, there are twenty-eight capital crimes: seventeen crimes require stoning (mSan 7:4), two burning (Ibid., 9:1), two slaying through decapitation by the sword (Ibid.), and seven by strangulation (Ibid., 11:1). Maimonides’ enumeration differs slightly from that suggested by a straight-forward reading of the Mishnah, as he enumerates thirty-six crimes punishable by the death penalty crimes (Source #).[footnoteRef:4] Most of the cases in the Torah that evoke capital punishment neither provide any explanation of the goal of such punishment nor in any way depict the legal procedures necessary to apply it. Thus, for instance, see the list of capital crimes in Exodus 21 (Source #).[footnoteRef:5] [3:  As mentioned above, I will not address the Tannaitic shaping of the four court-administered types of capital punishment herein. In the Torah, only twelve crimes explicitly mention what death penalty is to be administered: nine cases of stoning, two of burning, and, in only one case, slaying by the sword via decapitation. Strangulation, as a type of death penalty, does not appear in the Torah. For a detailed discussion of Mishnaic lists, see Kirschenbaum, Chpt. 5.]  [4:  Maimonides, “Laws of Sanhedrin” 15:10–13. For the biblical sources of the crimes Maimonides enumerates, see the footnotes in Rambam Le-Am (Mossad HaRav Kook, 73–75).]  [5:  This notwithstanding, elsewhere, the Torah does provide an explanation for the execution of the intentional homicide as we shall soon see.] 

This notwithstanding, there are several pentateuchalPentateuchal sources that provide insight into the purpose of capital punishment. Thus, seven times in the book of Deuteronomy, where the text deals with an assortment of crimes, we find the phrase “and you expunged [lit., burnt] the evil out of your midst.” All these passages (except for the law of the conspiring witnesses (ed zomem) in Deut 19:19—and this only to a certain degree) deal with capital crimes. The simple interpretation of this phrase goes as follows:[footnoteRef:6] “the punishment removes a palpable evil from the people’s midst,” the assumption being that if the transgressor is not executed the sin will remain and the whole collective will be punished as a result. This approach demands the transgressor’s execution because the sin which he created must be expunged. Apparently, it is stuck to him and there is no other way of removing it. The sin created a quite real and dangerous reality in the material world.[footnoteRef:7]	Comment by ALE Editor: this is footnote 21 in the original – is something missing?
שד"ל לדברים יט יט. 
 [6:  Tigay, 31.]  [7:  The material existence of the sin is alluded to by the phrase u-vi’arta, which in most cases means “to burn.” Cf. 1 Kngs 14:10.] 

A similar conception of the reality of the sin ’s materiality and role of punishment’s role in nullifying its existence appear in Numbers 35:31–34’s depiction of both the premeditated and involuntary murderer’s punishment (Source # and Cf. Deut 21:8). The perception here is that the blood of the victim ritually defiles the land and therefore endangers its inhabitants. The sole way to atone—that is to say, to cover up the blood that was shed or to nullify its danger—[footnoteRef:8] is by performing an equal and opposite action (meting out justice “measure for measure”): shedding the murderer’s blood. This public endangerment which the murderer’s continued existence creates seems to be alluded to in the following verses from Deuteronomy 19:11–13 (Source #) that describe the obligation of the rulers of a City of Refuge’s administrators’ obligation to expel the premeditated murderer who fled to the city. We see that by shedding the victim’s blood, the murderer endangers the entire community and since the only way to eliminate this danger is by shedding the murderer’s blood, the community’s leaders are obligated to hand over the murder to the blood avenger (lit., redeemer of blood) who will kill him.[footnoteRef:9] Only after the murderer is slain and the bloodguilt removed can the community return to the state of “it will be well for you.”[footnoteRef:10] [8:  See EB, Vol. 4, 233–234.]  [9:  This notwithstanding, the tales told in Sam 2:14—concerning the Tekoan woman’s request of King David and of King David’s reaction to Avshalom—indicate that the law of the blood avenger was not always carried out. Perhaps these cases were different because these were cases of fratricide. Cf. Cain’s defense in Gen 4:15.]  [10:   On the sin of murder endangering the entire community and the process of atonement when the murderer is not caught, see Deut 21:1–9.] 

The fundamental perspective expressed on murder in Gen 9:5–6 provides another religious perspective to this crime (Source #).[footnoteRef:11] These verses teach us that the murderer has not only committed a crime against the victim—his fellow man— and his family but also against God, Who created man in His image. The murder has, as it were, injured the Deity and this wrong can only be righted by shedding the murderer’s blood, be the murderer human or animal. However, alongside the Torah’s religious rationale for the death penalty, we also find her a universal rationale in it: recompense, vengeance, and deterrence.[footnoteRef:12] The first two appear explicitly in the context of executing the murderer and the third is mentioned in the context of judicial execution for various other sins.  [11:  For a discussion of the raw concept found in these verses and its comparison to those in other criminal justice systems, see, for instance, Greenberg, 338–343.]  [12:  I am referring to those goals explicitly mentioned in the Torah. Obviously, capital punishment is inherently a deterrent as are other punishments (to a lesser degree). Most legal systems that we know of do not usually provide their punishments’ rationale alongside their statutes. ] 

Recompense: In the verses cited above mandating the death penalty for murder,[footnoteRef:13] the notion of measure for measure appeared, especially in the words “whoever sheds human blood, by human [hands] shall that one’s blood be shed.” We can add to these words, Numbers 35’s aforementioned declaration that we may not allow the murderer to cheat the death penalty by paying some form of restitution or ransom.[footnoteRef:14] The principle of restitution also appears in another, more generic discussion, in Deuteronomy 19:18–21 (Source #). Here, in discussing the lying witness who plotted to convict an innocent person and bring punishment down upon him, the witness receives punishment measure for measure; therefore, if the testimony invoked the death penalty, for instance by alleging premeditated murder, the false witness will be executed (“life for life”). [13:  This rationale famously plays a central role among death penalty advocates till this day.]  [14:  See the verse in Leviticus 24:21: “One who kills a beast shall make restitution for it; but one who kills a human being shall be put to death.” The concept of avenging one’s self on the murderer already appears immediately after the first human homicide in biblical history in Gen 4:15, 24.  In at least the first verse concerning vengeance upon Cain, the verse is talking about Divine vengeance. ] 

Vengeance: [footnoteRef:15] The term ‘vengeance’ only explicitly appears once in the biblical laws concerning murder in Exodus 21:20–21 (Source #).[footnoteRef:16] However, above and beyond this, perhaps the fact that the murderer is turned over specifically to the blood avenger indicates that vengeance is part of the package. The Torah emphasizes turning the murderer over to the blood avenger several times. See, for instance, Numbers 35:19 (Source #). [15:  On the notion that biblical law forsook punishment as vengeance at the hand’s of humankind leaving it in the hands of the Lord, see EB, Vol. 2, 392–393; Vol. 5, 917–921.]  [16:  This notwithstanding there is a debate over both what the term ‘vengeance’ actually means in this verse and over whether the verse instructs its readers to execute someone who kills a slave. For a summary of the interpretive approaches, see Jackson 246–249.] 


Deterrence:  The phrase “shall hear, and fear” is addressed to the Israelite nation four times in the book of Deuteronomy[footnoteRef:17] (13:12 – one who instigates others to idolatry; 17:13 – one who does not obey the priest or judge [the Sages refer to this as the case of a “rebellious elder”]; 19:20 – a conspiring witness; 21:21 – a wayward and rebellious son). In the first three cases, the phrase is even followed by an explanation that boils down to: the punishment is intended to deter those who witness it or hear about it. Thus, in its first appearance: XXXX [17:  The Sages deduce from this phrase that the leadership is obligated to publicize these executions and they also noted the unusual requirement that an audience be present to be deterred by the proceedings. See bSan 89a.] 

However, deterrence also seems to play a role in other cases, in which the Bible indicates that a large crowd should attend the execution. For instance, Leviticus 34, in the case of one who blasphemes God: XXXX, and in other cases, such as Numbers 15:35 (the one who gathered wood on the Sabbath); Deuteronomy 17:7 (idol worship); Ibid., 21:21 (the wayward and rebellious son). 

Exile

The Torah mandates a unique special punishment[footnoteRef:18] for someone who involuntarily murdered someone else: exile. This topic appears in the Torah three times (Exodus 21:13; Numbers 35:9–34; Deuteronomy 19:1–13), and on all three occasions the Torah explicitly opposes differentiates between the case of the involuntary murderer who flees to the City of Refuge and the premeditated murderer who has but one punishment: death.	Comment by ALE Editor: reviewed to here [18:  Many perceive exile to be a form of punishment (though the Sages probably did not perceive it as such. See bMakkot 2b.) Below we will demonstrate that such a categorical understanding is difficult to support.] 

The most detailed depiction appears in Numbers 35 (Source #). In verses 13–14, the Bible notes that six cities were chosen to function as Cities of Refuge:[footnoteRef:19] Moses established three on the eastern side of the Jordan (Deut 4:41–43) and Joshua founded three on the western side of the Jordan (Joshua 20:7–8). [19:  Deuteronomy’s parallel passage also mentions six cities, but the depiction of their founding is different. See there.] 

These three biblical passages also make it abundantly clear that the primary goal of the Cities of Refuge (note that the very name describes the cities’ role) is to protect the involuntary murderer from the blood avenger, not to punish the murderer. The verses in Numbers (Source #) teach us that the blood avenger does not need to follow due legal process in order to execute his relation’s murderer; therefore, he can kill the murderer anywhere, except for the City of Refuge (vv. 26–27). This is even true when the murder’s involuntary nature has already been confirmed by legal proceedings (vv. 24–25). The cities’ role as protectors of the involuntary murderer is also indicated by a verse in Deuteronomy which dictates that the Cities of Refuge must be spread out equidistantly from one another throughout the length of the land. The reason given is to ensure that the distance from a City of Refuge not be too great, a situation that would imperil the fugitive whose blood avenger would presumably be in hot pursuit.[footnoteRef:20] The Torah also indicates that the involuntary murderer does not have to flee to a City of Refuge if he does not value his life or if he has other ways to protect himself.[footnoteRef:21] The flight into exile is not a form of punishment, but a gift of protection. After the legal proceedings, if the murder is adjudged involuntary, the murderer’s dwelling place shifts to the city he has chosen to flee to on his own initiative. [20:  Deut 19:3. The Cities of Refuge’s geographical distribution recorded in Joshua 20:7–8, indeed, affirms that this was carried out as planned. The Sages noted this and even added elements to make the city more accessible so that the murderer could get there without delay. See Sifrei Deuteronomy, Shoftim, 180; bMak 10a–b.]  [21:  It seems as if it was only during the Tannaitic period that there arose a presumption that the murderer was obligated to flee to the City of Refuge whether or not he wanted or needed to. See, for instance, Sifrei Deuteronomy 181. In the Book of the Commandments, Positive Commandment 225, Maimonides rules that there is an obligation to exile the murderer.] 

This notwithstanding, it is clear that there is also an element of punishment here. If the murderer wishes to ensure his continued well-being and avoid living under the constant threat of being slain, he must go into exile, leaving his hometown and staying in the City of Refuge he chooses because if he leaves the city limits’s environs he is putting his life at risk. It seems like the exilic punishment with which the Bible promises tothreatens the entire nation if it sins is found here in minor key. It is not for naught that the Sages often referred to the residence in the City of Refuse as ‘exile’ and to the murderer forced to flee there as an ‘exilerefugee.’ In later periods, there were even those who wished to identify the Cities of Refuge with penal incarceration.[footnoteRef:22] However, we still need to explain why the involuntary murderer received such a harsh punishment for a crime that he committed unintentionally and with no criminal negligence.[footnoteRef:23] The answer seems to be found in the Torah’s perception of all murder as bloodshed that ritually defiles the land, and thus requires atonement.	Comment by ALE Editor: I would rephrase this as “there is a reason that the sages…” [22:  Kirschenbaum, 437. In the biblical story about King Solomon and Shimi ben Gera (1 Kngs 2:36–44), we get a sense of the many limitations Shimi—who was prohibited from leaving his house—lived under. When he was drawn into doing so because his slaves had fled, this led to his execution.]  [23:  Indeed, the Sages were troubled by the absence of both intent and negligence, so they innovated many different types of involuntary homicide, some of which did not require exile. See, for instance mMakkot 2:1–3 and its extensive development in the Gemara which made the likelihood of exile very poor. Maimonides sums these up in “Laws of the Murderer,” Chapters 3–6.] 

The atonement component, which we saw explicitly mentioned in connection to the death penalty for premeditated murder, is also explicitly mentioned in the law regarding involuntary murderer. Verses 31–34 (Source #) stress that there is a certain similarity between premeditated and involuntary murder. In both, the punishment (be it death or exile) cannot be obviated by paying a ransom. This is due to the fact that shedding blood defiles the land, a situation that can only be atoned for by death or exile, respectively. As far as biblical law is concerned, all bloodshed, whether intentional or not, defiles the land and cannot be atoned for except through the murderer’s blood. Even involuntary homicide requires the spilling of the murderer’s blood by the blood avenger to atone for the murder committed; however, the Torah offers the murderer a reduced sentence (or, one might say, showered him with loving-kindnessoffered him mercy). The necessary atonement for the blood he spilled can also be accomplished through the High Priest’s death, so the murderer can receive the protection of the City of Refuge until the High Priest dies.[footnoteRef:24] The High Priest’s death atones for the spilling of the victim’s blood and removes the blood avenger’s justification for killing the murderer. The idea seems to be that just as the High Priest bore the nation’s transgressions and atoned for them during his lifetime (Exodus 28:38; Leviticus 16:16, 21; Numbers 18:1), so too his death atones for the involuntary shedding of blood, which can only be atoned for by an actual death.[footnoteRef:25]	Comment by ALE Editor: this has been said [24:  The Mishnah (Makkot 2:6) declares that the death of the High Priest atones for the bloodshed not for the exile (which is merely protective in nature, not an act of atonement). This is stated explicitly in the Talmudic folio in the BT dedicated to elucidating this Mishnah (bMak 11b). This notwithstanding, see too, ibid., 2b.]  [25:  EB, Vol. 6, 386; Milgrom, 294.] 

Thus, the religious motif of atonement is palpable in the case where exile is mandated as well. 
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