Lashes
Lashes only explicitly appear once in the entire Torah: Deuteronomy 25 (Source #).[footnoteRef:1] The passage does not identify the crime punished by these lashes; however, verse one implies that the case involves a conflict between two people.[footnoteRef:2] The passage also informs us that in contrast to the death penalty carried out by the community, the witnesses, or the blood avenger, the lashes were given by the judges themselves. Some explain that the Bible’s great concern for giving the correct number of lashes was the reason why the judges themselves performed them.	Comment by ALE Editor: The numbering of the footnotes has changes, since this is a new document.	Comment by ALE Editor: Verse one of what chapter and what book? [1:  Some Bible scholars claim that the word va-yesuru, which appears in Deuteronomy 21:18, 22:18 means makkot (lashes). Several Tanaaim also understood the word this way in the halakhic midrash called Sifri, ad loca. On this, see Shemesh, 82–84.]  [2:  However, our Sages, of blessed memory, (and to some degree this is evident in Josephus) expanded the scope of the punishment based on the adjacent verses, particularly the transgressions between man and God. See EB, Vol. 4, 1161.] 

The passage contains no religious element whatsoever, and the punishment is presented as exclusively juridical in nature, apparently intended to deter others: causing pain to the convicted person in the framework of a ceremony ritual whose purpose is also to humiliating humiliate the convicted person before the spectators. As we will observe below, the Sages revolutionized this ceremony ritual by endowing the punishment with a prominent religious dimension.

Juridical Proceedings and the Evidence
All three punishments that we have addressed teach us something about the juridical processes that lead to these punishments. This notwithstanding, these teachings are merely an assortment of directives, not a systematic description of how a system of juridical proceedings and evidence should run. Most of the sins described in the Torah’s sins, including those demanding the death penalty, do not come withinclude a systematic protocol on these topics.[footnoteRef:3] [3:  On the Torah’s evidentiary laws, see Falk 47–48. For a review of the elements found throughout the entire Pentateuch on juridical proceedings and evidence, see EB, Vol. 6, 82–83.] 

Lashes – We find verses depicting a penal process handled by the judge, in which more than one judge seems to be involved (note the plural form of the last three verbs in verse one). These verses are juxtaposed to the aforementioned passage and follow a description of the juridical process initiated by the parties to the dispute.[footnoteRef:4] 	Comment by ALE Editor: Verse one of what chapter and book? [4:  The process is initiated by one or both of the participants, and not by a third party, as is the norm in contemporary criminal proceedings. Cf. Job 9:19; 23:4.] 

Capital Punishment – In the passage from Numbers 30 cited above about the punishment of exile, the Bible depicts a legal process in which the murderer and the victim’s blood avenger confront one another “before the community”—that is to say, before a juridical institution whose authority is vested in the people.[footnoteRef:5] The “community” is tasked with identifying the type of murder and it has the power to acquitting the murderer accused of premeditated murder and return him to the City of Refuge or of to convicting him of premeditated murder and turning him over to the blood avenger to be killed. As long as the murderer resides in the City of Refuge, the blood avenger is prohibited from killing him, even before the juridical process takes place; however, if the murderer leaves the city, the blood avenger may kill him based upon the witnesses’ testimony, even without due legal process. The judges’ active involvement in the juridical process that concludes with punishment, also appears in the biblical passage devoted to the conspiring witness giving false testimony (Deut 19:18, Source #).[footnoteRef:6]  [5:  The Torah does not provide a systematic depiction of either the justice system or the evidentiary laws and juridical proceedings. For a summary of the biblical material, see Falk, 47–65; Westbrook, 35–52. We should note that the Tannaim were certain that “the community” denotes a court of law. See, for instance, Sifrei Numbers 150. In Deuteronomy 19:12 this juridical function is fulfilled by “the city elders” (ziknei ha-ir) (Source #). On the city elders as judges, see Reviv, Chpt. 5.]  [6:  In Deuteronomy 17:4, in the context of suspected idolatry, the need for a thorough enquiry is mentioned, but no explicit mention is made of who carries out this enquiry. ] 

This passage devoted to conspiring witnesses giving false testimony and their punishment unintentionally imparts that the witnesses are central to the conviction and punishment of the defendant, and, therefore, they are punished measure for measure, including by execution when called for, in order to deter people from conspiring this waygiving false testimony in the future (Ibid., 19:21).
The passage in Numbers (Source #) also teaches us about the evidentiary requirements demanded of the no-less thanfor at least two witnesses necessary to convict and execute the murderer (verse thirty). This interrogation of the two witnesses in the context of capital punishment also appears in the passage about idolatry in Deuteronomy 17. There we also find the witnesses throwing the first stone upon the murderer’s execution:[footnoteRef:7] [7:  The reason for the interrogation may be to deter the witnesses from testifying falsely which would later make them directly responsible for the murder of an innocent man. This reasoning is stated explicitly in the Mishnah which whole-heartedly adopts the notion of the witnesses throwing the first stones (Sanhedrin 6:4). However, before this passage, the Mishnah describes a process in which the witnesses are intimidated and threatened. It is made clear to them that false testimony in a capital crimes case is essentially premeditated murder, like Cain’s murder of Hevel (Ibid., 4, 5).] 

Notably, though, the requirement of at least two witnesses is not restricted to capital crimes (homicide and idolatry, for instance). It applies across to the board as a juridical requirement for all crimes (Deut 19:19, Source #).[footnoteRef:8] [8:  This notwithstanding, compare this with the laws of the proselytizer (Deut 13:7–12) where there seems to be no need for witnesses. The Sages, however, did not rescind the requirement for witnesses in the proselytizer’s case, though they were more lenient in the evidentiary requirements for his conviction, because of the seriousness of the crime and the danger it posed to society. See Sanhedrin 7, 10; Tosefta, ibid., 10, 11; BT, ibid., 88b.] 

In the prophetic books, there are several narratives that describe the judicial process that carries with itfor capital punishment.[footnoteRef:9] We will only spend time on three of them. In 1 Kings 21, the Bible describes Navot’s the kangaroo court that, which King Ahab set up to execute him Naboth and inherit his vineyard. Curiously, even though Navot Naboth was framed, Isabella and Ahab took care to provide the trappings of a legitimate trial in the manner described above. The trial took place before the city elders and its wise men, who seem to have functioned as judges; the witnesses, albeit it false witnesses, appeared before them and testified to Navot’s Naboth’s sin.	Comment by ALE Editor: where is it described?  [9:  See Falk, 57, for further details.] 

XXX

The other two stories are about King David (2 Sam 1:1–16; Ibid., 4:5–12). In both stories he orders the execution of the murderers based on their own admissions of guilt—which they bragged about to him—and not based on witnesses. Furthermore, in the first case, the admission was false: David had the Amalekite youth killed even though he did not really kill Saul (See 1 Sam 31:4.). This seems to indicate that David—universally regarded as far more God-fearing than Ahab—was also not punctilious when it came to the biblical requirement for witnesses. Alternatively, we could argue that even without the witnesses’ testimony, the defendant’s self-incrimination is admissible and sufficient, as it is in other legal systems, though not in rabbinic literature.[footnoteRef:10] Other explanations proffered by medieval exegetes[footnoteRef:11] suggest that these were ‘special circumstances’ or that the king has the right to deviate from normative law—especially in the case of murder—and he is not subordinate to the evidentiary requirements which, according to the Sages, apply specifically to the courts of law. Below, in our discussion of the medieval sources, we will return to this issue; however, it is already noteworthy to note that we may have already found a source in the Bible which that provides a leader with the authority to punish his people, not only for those crimes enumerated in the Torah, but also for those in the purview of a foreign king and even by employing punishments not mentioned in the Torah. The authority for this being is the laws or interdicts promulgated issued by a foreign king. By this I mean, for instance, the decree of the Persian King Artaxerxes Artahshasta’s decree that grants granted Ezra authority in the Land of Israel, among other things (Esra Ezra 7:26):	Comment by ALE Editor: this is how it is spelled in English	Comment by ALE Editor: I think this should be
ARTAXERXES
	Comment by Microsoft account: האם זה כוונתך או התכוונת לצווים אחרים?	Comment by ALE Editor: I suggest deleting the phrase “among other things” to avoid confusion.	Comment by ALE Editor: Verify this source – this is what I see for Ezra 7:26
Ezra 7:26 ASV
And whosoever will not do the law of thy God, and the law of the king, let judgment be executed upon him with all diligence, whether it be unto death, or to banishment, or to confiscation of goods, or to imprisonment.
 [10:  For more on self-incrimination in Jewish law, see B. Kirschenbaum who devoted a whole book to the topic and in pages 121–127 discusses various biblical sources, including the stories mentioned above. He cites various scholars who believe that the Bible accepts self-incrimination as proof.]  [11:  B. Kirschenbaum, 172, 208–209. ] 

XXX
This assertion leads us to an investigation into the sources attributed to our Sages, of blessed memory, and the revolution they engendered in the application of the three punishments we are discussing and their goals.

Rabbinic Literature

An examination of the three punishments’ sources in rabbinic literature reveals that the Tannaim made them essentially impracticable or inoperable, in particular by mandating juridical proceedings and evidentiary requirements that would be almost impossible to reach or carry out.[footnoteRef:12] Somewhat paradoxically, alongside the practical obsolescence of these punishments came a vast and intense and detailed academic-theoretical discussion of the punishments and their every detail. This teaches us that the Sages, obviously, wished to abolish these practices on a practical level, and ipso facto also highlights the way in which they perceived their goal.	Comment by Microsoft account: לא ברור לי לגמרי את כוונתך לגבי "תפיסת מטרתם". האם כוונתך "כחצד עשו את זה"? [12:  And, we should also note, the delimitation of unintentional homicide’s scope discussed above. See above HS?] 

On the other hand, we can see that rabbinic literature is well-acquainted with the societal need for the existence of punishment and deterrence, and, therefore, at the same time as the Rabbis downgraded the classical, biblical punishments, they created a criminal justice system that included, among others, punishments that were similar to the death penalty and lashes which they were discussing. However, they declared that this system was not subordinate to the harsh, unbending juridical proceedings they had formulated for the biblical penal system.
Before we turn to the sources, I must make two preliminary comments. First, I must note that I will not speak to the historicity of these rabbinic sources. This is especially important to note given the widely-accepted and correct belief that most of the Tannaitic laws were formulated during a period in which the Rabbis did not have the broad powers necessary to adjudicate capital crimes.[footnoteRef:13] Furthermore, this reticence stems from the serious doubt we have about whether the Sanhedrin—which possessed the exclusive authority to carry out capital punishment and, perhaps, even lashes— depicted by rabbinic sources, ever existed.[footnoteRef:14] I am exclusively interested in the Sages’ perception, so even if we assume that the Tannaim once had a historically-based conception of the Sanhedrin, the strict juridical principles they formulated would have never allowed corporal punishment to be carried out in this actual Sanhedrin. [13:  First and foremost because of the Roman government. See, for instance, Safrai, 222–223; Harris. This notwithstanding, on various occasions, the Sages claim that the abolishment of these punishments was an internal Jewish process. See, for instance, Sabbath 15a and its parallels: the Sanhedrin was exiled from the Temple Mount forty years before the Destruction, so that it could not adjudicate capital crimes (Avodah Zerah 8b indicates that the Sanhedrin chose to exile itself so that it could not adjudicate capital crimes which were on the rise); See too Makkot 2, 4 and Sifrei Zuta, 332 which require that all six, biblical Cities of Refuge be functioning so that the unintentional murderer could be exiled to them. We should also note that the Torah made the punishment of exile contingent on the existence of the office of the High Priest; see Makkot 2:7). According to Maimonides (Sanhedrin 16:2) lashes can be meted out when the Jews are in exile, an assertion that has been hotly debated and is certainly disputed by the Geonim. See, for instance, Teshuvot ha-Geonim Sha’arei Tzedek, Pt. 4, Gate 7, Sct. 38. ]  [14:  Historians hotly dispute every detail connected to the Sanhedrin, its character and its functions. Undoubtedly, some of the rabbinic sources describing the Sanhedrin were written later and cannot be deemed authentic historical sources. For instance, the scholars dispute whether the Sanhedrin ever had the authority to adjudicate capital cases and, if so, when they lost it. For a review of these disputes, see Shaye Cohen, 103; Maclaren, 10–27. ] 

I should also note that most of the sources I will cite here address capital punishment, which was already referred to as “death at the hands’ of the court of law” in Tannaitic sources. This notwithstanding it is important to note that most of the discussion below applies equally to the two lesser punishments we have discussed: exile meted out to the unintentional murderer and lashes. The reason for this is that almost all of the strict juridical proceedings and evidentiary requirements necessary for capital cases also apply to these punishments. Space prevents me from adducing all the Talmudic sources for this,[footnoteRef:15] so I will suffice with citing Maimonides’ summary of this issue:[footnoteRef:16]  [15:  For a detailed list of the Tannaitic and Amoraic sources, see C. Radzyner, 77–78, n. 71. See too, for instance, the comparison of testimony in Sifrei Zuta 35, v. 29.]  [16:  Maimonides, “Laws of Sanhedrin” 11:4. With this in mind, the claim that capital punishment should be employed less is because of the value of life, is called in to question. See, for instance, Greenberg, 343, or Y. Lorberbaum, Chpt. 7. We should also note another argument that has recently been tendered in the scholarly literature: the Tannaim intended to prevent the karet punishment by replacing it with lashes (Shemesh, 91), and, therefore, they even “championed” the lashing of the transgressor (Lorberbaum, 215–218). The problem is that, as we have mentioned, the Tannaim also subordinate lashes to the strict juridical proceedings of capital punishment that make the latter impracticable. (Perhaps the defendant is exonerated from karet by living through the earthly court’s adjudication of his punishment by lashes, even if he is not ultimately lashed. This theory requires further investigation.) The argument above also calls into the question the claim that capital punishment is unique for various reasons, and this led the Rabbis to arduously work to diminish its application. For relatively recent proponents of this argument, see Berkowitz, Chpt. 2. ] 

XXX
As we have mentioned, the Rabbis did not deny the existence of corporal punishment in the Torah. In fact, the opposite is true, they explored these punishments extensively. This is especially clear in the Mishnah where eight of eleven chapters in tractate Sanhedrin (4–11) are primarily devoted to capital punishments and their juridical proceedings, and even present a detailed enumeration of those sins requiring the death penalty.[footnoteRef:17] This discussion continues in tractate Makkot where the first chapter is dedicated to the laws of witnesses, in general, and the laws of witnesses to capital crimes, in particular. The second chapter is wholly devoted to the unintentional murderer’s punishment of exile, and the third enumerates the crimes that require lashes and describes in great detail how these punishments are carried out. And, all this notwithstanding, the entire discussion seems to become theoretical when we arrive at and read the first chapter of Makkot’s final Mishnah—the Mishnah that essentially closes the discussion of the Laws of Capital Crimes (Source #). [17:  Above, next to note ….?] 

It seems like that the first three opinions are in agreement . They all agree that capital punishment is extremely rare and most undesirable.[footnoteRef:18] Be that as it may, these Sages’ primary motivation,[footnoteRef:19] living in a period when, in any event, the death penalty was effectively abolished, was expressing the unavoidable reality that transpires if one takes the Tannatic laws of juridical proceedings and evidence relating to corporal punishment seriously.[footnoteRef:20] The Mishnah also imparts that in this new reality, the role of such punishments has no societal dimension as deterrence is non-existent. Rabban Simeon ben Gamliel, who as the president of the Sanhedrin was certainly sensitive to the societal impact of such statements, responds to them by stating that they essentially rob such punishment of any deterrence value. For, indeed, this is crystal clear: A legal system that proclaims that it has no intention or ability to punish, and, perhaps, even more so, that it has no interest in carrying out punishments, will lead to anarchy, including an increase in the homicide rate. Note that Rabban Simeon ben Gamliel specifically emphasizes the deleterious effect his colleagues’ approaches will have on the homicide rate. Furthermore, he does not explicitly state that capital punishment should be abolished across the board.[footnoteRef:21] [18:  Y. Lorberbaum, 197–8. Lorberbaum delineates the Mishnah’s literary structure which step-by-step increases in its rejection of performing capital punishment.]  [19:  The Sages’ motivation has been the subject of much contradictory speculation. One approach has argued, in one form or another, that the Sages in principle opposed capital punishment for ethical or religious reasons. See above HS 54. Above and beyond the difficulties with this explanation, which are mentioned in the footnote above, we should note that a principled opposition to capital punishment or lashes does not fit in with the Sages’ permission to carry out extra-judicial capital punishment (or lashes) without the many safeguards promulgated for carrying out the biblically-mandated punishments, which we will see below. ]  [20:  Y. Lorberbaum, 198–201. Indeed the Babylonian Talmud explains this Mishnah (bMakkot 7a) by adducing the amoraic passages which depict the interrogation methods employed by R. Tarfon and R. Akiva to rebuff the testimony of homicide witnesses. ]  [21:  For a similar approach concerning the need to attempt to execute murderers, see Sifrei Deuteronomy 187 and Midrash Tannaim, Deuteronomy 19:12, and R. Eliezer’s remarks ad locum regarding the societal benefit of capital punishment. In making this assertion, R. Eliezer comes before Rabban Simeon ben Gamliel. ] 

The approach of R. Tarfon and R. Akiva ’s approach seems to be the dominant one in Talmudic literature, and, for the most part, later generations accepted them as representing the Talmudic stance. This, as mentioned above, is not much of a surprise, and the effective abolishment of the death penalty is a given, in light of the radical juridical proceedings required to convict someone. We will only present two of these. 	Comment by Microsoft account: לא ברור לי מה "איננו חידוש". הגישה או התקבלותה? אם זה הגישה. זה כבר נאמר. אם זה התקבלותה, אז לא מוסבר למה.
The Mishnah in Sanhedrin 5:1–2 (Source #) depicts the complex, interrogation process the witnesses were subjected to. Firstly, these texts clearly indicate the difficulty the witnesses faced in substantiating their testimony and in ensuring that their testimonies were identical. Clearly, the purpose of such a harsh grilling interrogation was to diminish the likelihood that their testimony would be accepted. For this reason, the second Mishnah decrees that any judge who increases the number of interrogations (seemingly ad infinitum) is praiseworthy. This principle is expressed in the story about Rabban Yohanan ben Zakkai who interrogated the witnesses regarding the type of figs growing upon the tree that they testified the murder was committed under. Secondly, this Mishnah introduces the fact that the witnesses were asked whether they forewarned the transgressor.[footnoteRef:22] The details of such a forewarning appear in tSanhedrin 11 (Source #). The realization of both these requirements—the necessary contents and the forewarning (certainly according to R. Yosei bar Judah’s approach), and the response of the person who was forewarned—seems like an impossible scenario. And, again, the Babylonian Talmud in Sanhedrin seems to assert that these conditions are not limited to capital crimes but even to lashes, as Maimonides notes in “Laws of Sanhedrin” 12:2:  [22:  This Mishnah seems to conform to R. Yosei’s approach in Makkot 1:9 which decrees that both witnesses must forewarn the transgressor.  ] 


XXX
As we have mentioned, this is merely one of the many elements that must be fulfilled in order to convict and execute a defendant. The Tannaim (Source #)[footnoteRef:23] even tell the story of Judah ben Tabbai who served as the president of the Sanhedrin (or as the Chief Justice, according to some sources) in the era before the Sanhedrin ceased to adjudicate capital crimes. Presumably, they eventually did so because of the evidentiary requirements, which precluded a conviction even when the facts of the case were clear beyond a doubt. (In doing so, they effectively returned to God the authority to mete out punishment that the Torah had endowed them with.)   [23:  Mekhilta de-R. Yishmael, Mishpatim, Masekhta de-Kaspa 20 [Horowitz-Rabin ed., 327]. The parallels to this narrative are about Simeon ben Shetah, his partner. See, for instance, Tosefta, Sanhedrin 8:3. The notion that true justice would ultimately be carried out by God is also expressed in the beautiful Amoraic text—that is rooted in the Mekhilta—found in Makkot 10b.] 

However, another story about the same Judah ben Tabbai relates that the juridical limitations were created over a long period of time by the Sages, and Judah himself—a venerable sageSage—had executed many defendants because he was unfamiliar with one of these principles (Source #).[footnoteRef:24]  [24:  Tosefta, Sanhedrin 6:6 and its two parallels in the BT. Some of the Talmudic commentators were, indeed, surprised that Judah ben Tabbai could have erred on such a matter.] 

Clearly, the Sages were well aware that in the course of their hermeneutic processing of juridical procedures they were effectively abolishing the Torah’s corporal punishments—punishments whose operational elements they had shaped and that they themselves had labored to enumerate in great detail—ultimately, transforming the entire discussion into a theoretical—study hall— exercise for the study hall.[footnoteRef:25] The Sages explicit assertion that two of the most detailed capital crimes in the Torah—the subverted or outcast city and the wayward and rebellious son—“never were and never will be” and that they were inscribed in the Torah for purely academic reasons, so biblical scholars can “Expound upon it, and receive a reward,”[footnoteRef:26] lead to their reapplication to other capital crimes, to exile, and to lashes, following their hermeneutic revolution. [25:  Regarding the degree to which the Sages were aware of the interpretive revolution they carried out, including t the realm of abolishing corporal punishment, see Halbertal, Chpt. 8. We should note that some scholars have argued there may have been a political motivation to the Sages rereading of the death penalty code. For instance, Berkowitz’ main argument, in her book, is that the Sages’ discussion of capital punishments, in an era where they could not carry them out in any event, was conceived to provide a foundation for their authority and boost their leadership in the community. ]  [26:  Tosefta, Sanhedrin 11:6, 14:1. For a discussion of both topics, see Halbertal, Chpt. 2, 6. R. Yonathan the Babylonians assertion in Sanhedrin 71a, which implies that both had, indeed, occurred, seems to be a polemical response to the Tannaitic assertion and not an objective, historical fact. See Urbach, 87–88. ] 

We find a beautiful example of their awareness of the revolution they had wrought—of their power and their creativity—in the Babylonian Talmud. In discussing the Mishnah’s declaration that the maximum number of lashes is 39–notwithstanding the Torah’s explicit assertion that the maximum is forty (Source #): “The guilty one may be given up to forty lashes but not more”—the important Amora Rava emphasizes the Sages’ superiority over the Written Torah (bMakkot 22b):	Comment by ALE Editor: standardize use of numbers or numerals

XXX
The Sages’ rationale for creating a system that prevented transgressors from being convicted and, ipso facto, from being punished according to Torah law becomes clear when we examine how they relate to the requirement that justices mete out mishpat tzedek (righteous judgment),[footnoteRef:27] which appears four times in the Torah, among these, once in Deuteronomy 16: [27:  The sources for the following discussion appear in C. Radzyner. ] 

XXX
A systematic study of the Tannaitic midrashim that relate to the appearance of this biblical requirement reveals a clear dichotomy between monetary law punishment (that is to say, civil law) and the death penalty law. While in the former, tzedek is interpreted to connote the demand for a true verdict, which would seem to be the literal meaning of the phrase “mishpat tzedek,” the denotation of tzedek in the latter, the realm of death penalty law, is zekhut (acquittal).[footnoteRef:28] The latter is abundantly apparent in Sifrei Deuteronomy’s (Source #) comment on the phrase “tzedek, tzedek tirdof”   (acquittaljustice, acquittal justice you shall pursue) in the verse referenced above. [28:  A multitude of ways to understand tzedek and zekhut appear in the aforementioned article. I will suffice by noting that in the language of the Bible, we find that the word tzadik denotes someone who has been acquitted in court, just as rasha (literally, evil or wicked) denotes someone who has been found guilty in court. See, for instance, the text near footnote thirty-nine above.] 

