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Dor Tahpukhot: 
An Against-the-Grain Reading of Orthodox Jewish Law (Halakhah) on Gender Affirmation Surgeries
Introduction

In this article, we
 examine how one work of Orthodox Jewish law (halakhah) views gender affirmation surgeries, and follow the hermeneutical maneuvers used to accept, post factum, transgender people into the religious community. Through an against-the-grain reading of a halakhic book on gender affirmation surgeries (Dor Tahpukhot, translated as A Generation of Radical Change, published in 2004
 by Rabbi Idan Ben-Efrayim),
we demonstrate that the Orthodox halakhic approach is more complex and empathetic than initially thought
. Our reading of this text contributes to the philosophy of halakhah through a gender-centric perspective, by demonstrating that gender essentialism can be disregarded when there is a rabbinic will; in this case, to include transgender people in Orthodox communities.


Orthodox Judaism relates to halakhah as the most important source and expression of Jewish life. Within Orthodox Judaism, we can distinguish between Modern Orthodoxy and the more conservative ultra-Orthodoxy.
Conservatism is a clear hallmark of ultra-Orthodoxy.
 This ideology usually produces a defensive, reactive, and stringent halakhic stance in matters related to the body, modesty, and sexual conduct. Nevertheless, ultra-Orthodoxy is in constant interaction with the modern world.

The ultra-Orthodox halakhic book we chose to examine is the first to discuss gender affirmation surgeries at length.
 It demonstrates both hermeneutical boldness and leniencies, making it an interesting case for halakhic research. 

In this article, we make a contribution to the philosophy of Orthodox halakhah from a gender perspective, by tracing hermeneutical innovations and gender constructions
 in order to show how new halakhic interpretations are possible within the halakhic tradition. The article also contributes to the field of Orthodox Jewish feminism through a scholarly feminist critique of halakhah. We demonstrate how religious texts that express a willingness to accept trans people (albeit with reservations and certain limits) effectively scramble the essentialist concept of nature and the rigid gender binary. This attitude can also serve topics related to women’s equality in the world of religious Judaism. 
Given the ostensibly rigid gender binary regime of Jewish Orthodoxy, an examination of this book’s halakhic innovations contributes to understanding the hermeneutical mechanisms through which gender essentialism can be dismantled.

1. Transgender People, Jewish Studies, and Jewish Law

The term “transgender” is based in part on the transsexual category, which historically included those who chose to transition physically, from male-to-female or female-to-male. Until the 1990s, the distinction between “transsexual” and “transgender” was based on physical changes; the former referred to those undergoing a physical transition, while the latter applied to gender-nonconforming people who did not make anatomical changes. In addition, transsexuality was often defined as a deep, consistent, and immutable desire to live with a different gender identity than the one assigned at birth.
 During the 1990s, these definitions were widely criticized by academics and trans activists, who argued they pathologize gender nonconformity and reduce gender identity to the genitalia.

Transgenderism can refer to several different categories of individuals. Some are people who do not feel comfortable with the gender they were assigned at birth and identify as members of the other gender (whether or not they undergo physical changes). Cross-dressers usually identify themselves as the gender that corresponds to their biological sex but wear clothing and accessories that are culturally associated with the other gender (known in the past as “transvestites”). Drag kings and queens adopt, as a form of performance, the mannerisms and clothing that are culturally associated with the other gender. Finally, genderqueer individuals have a nonbinary gender identity and do not conform to the categories of “man” or “woman” and adopt identities that combine feminine and masculine traits, agender identities, identities that are neither male nor female, and gender-fluid identities that switch between the categories.
 

The fairly new option of gender transitioning that includes surgery poses religious and theological challenges for all Jewish denominations,
 but especially for the streams that consider themselves bound by halakhah—the Orthodox and the Conservative movements.
 Within the field of Jewish studies, there is growing interest in the phenomenon of trans people from three perspectives (among others): Jewish theology, Jewish sociology, and Jewish law. 
Jewish theology. 
Joy Ladin, a Jewish academic and trans woman,
 has called for the development of a comprehensive theology of transgenderism that includes experiences of trans people that will illuminate religious texts and traditions.
 Elliot Kukla, the first transgender rabbi ordained by the Reform movement, pointed out (in an article co-authored with Reuben Zellman) that Jewish tradition recognizes that intersex people (who do not fit into the strict male/female binary) are created by God, should not be assigned to one gender or another, and are part of the beauty of creation.

 
In a very interesting correspondence with Judith Plaskow, Kukla and Zellman claim that only multiple genders can serve the goals of both feminism and transgender people (in contrast to the dissolution of gender, which they dismiss as irrelevant).
 

Jewish sociology. In his doctoral dissertation, Oriol Poveda explores how religious trans people from a Jewish Orthodox background negotiate the intersection of gender and religion.
 Naomi Zeveloff, in a project of interviewing Jewish transgender people, found that they seek access to the mainstream of Jewish community, as well as changing the way the community “does” gender.
 
Discussions of and suggestions for trans rituals, religious sources of inspiration, and support for trans life within Jewish communities can be found on a number of internet sites and in the book edited by Noach Dzmura in 2010.
 
Jewish law. There is an intensive discourse in rabbinic legal literature that deals with intersex
 individuals. Scholars find that the sages (hazal) had ideas about intersex persons attitudes that either demonstrate flexibility regarding gender or, on the contrary, a rigid gender binary approach, and they try to locate the building blocks of Jewish attitudes towards trans people in those rabbinic deliberations.
 Max Strassfeld, for example, sees the discussion of the androgynos
 (and the list of gender variants in rabbinic literature) as the moment
 when gender was established as essential to rabbinic law.
 In a recent book, Strassfeld refers mainly to the discussion of eunuchs (saris) and androgynos in rabbinic literature to demonstrate that the rabbinic literature gives a broad and wide picture of how gender works. Since eunuchs and androgynos fail to perform a stable gender or sex, they challenge the gender binary regime. Strassfeld pays attention to how the discussion of androgynos and eunuchs is used to delineate the normative, but also to the potential to go beyond and transform it, while acknowledging nonbinary gender identities.

Despite the relatively rich scholarly discussion of nonbinary persons in the rabbinic literature, very little has been written about contemporary halakhah and Orthodox interpretations of this issue
.
 
The only book-length work on Orthodox interpretations of gender transition and halakhah is Ben-Efrayim’s Dor Tahpukhot.
 Ben-Efrayim is an ultra-Orthodox Rabbi of Sephardic origin, who studied at the Hazon Ovadiah yeshiva (Talmudic college) in Jerusalem. His background is of critical importance in understanding his halakhic approach, in light of the mystic and kabbalistic tradition propagated by Sephardi yeshivas. In addition, Ben-Efrayim’s book received approbations from the leading halakhic decisors of our time, including rabbis Ovadia Yossef, Zalman Nehemiah Goldberg, Shlomo Amar, and Asher Weiss, all in the front ranks of the halakhic and Torah leadership in the Jewish world in Israel and abroad. In this context, Dor Tahpukhot should be understood as the most important contemporary Orthodox halakhic text on the subject of gender transition. 

Hillel Gray

 discusses Dor Tahpukhot in depth and explains some of the halakhic and kabbalistic foundations of the book’s leniencies. He suggests viewing Ben-Efrayim approach to the question of whether surgery reassigns the sex in terms of halakhah, as supporting a hybrid of two dichotomous approaches: the phenotype (external appearance) and the genotype (genetic situation). We believe this book is so revolutionary that it deserves further analysis. We look at its halakhic maneuvers in order to demonstrate their subversive potential to introduce a non-essentialist approach to gender into Orthodox halakhah.

 In this regard, we will read this fascinating book through the prism of gender and queer theories that destabilize gender essentialism. Our subversive
 reading of Dor Tahpukhot goes beyond Ben-Efrayim’s theological boundaries. Hence it is important for us to examine Ben-Efrayim’s hermeneutical process in order to demonstrate how he reached his unexpected conclusions and understand how far he was willing to go in order to keep his radical interpretation within the canons of Orthodox halakhah. 
 The first section of this article is a brief summary of the approaches to gender reassignment surgeries found in Orthodox halakhic writing, as a background to the attitude presented in Dor Tahpukhot. The second part examines the book’s revolutionary hermeneutical halakhic maneuvers. This serves as the basis for our gender and queer reading, which is detailed in the third part of the article.
 Our decision to apply gender and queer perspectives to halakhah stems from the fact that halakhic texts allow for a critical analysis of what is considered obvious in normative and traditional discourses of sex and gender. In addition, queer perspectives in halakhah may highlight ideological inconsistencies in the halakhic discourse and expose surprising parallels between queer theory and halakhah. 
In the conclusion, we review this article’s theoretical contribution to feminist and transfeminist studies in religion. 

Orthodox Jewish Halakhic Attitudes Regarding Transgender People
Halakhic Judaism needs to address two main questions with regard to gender reassignment surgeries. The first is whether such procedures may be performed ab initio; if not, what prohibitions do they violate? This question requires considering whether there are differences in the prohibitions that apply to trans women (assigned male at birth) and trans men (assigned female at birth). The second question is how, post factum, halakhah defines those who have had such surgery: are they considered to be the biological sex they were assigned at birth or the gendered category with which they identify? Determining whether a person is a man or a woman has many halakhic implications, since Jewish law, in its Orthodox interpretation, differentiates between men and women in multiple areas, such marriage, prayer, observance of the precepts
, etc.

In general, all Orthodox decisors oppose genital surgery ab initio, mainly because it is seen as violating the ban on castration. In the Torah, castration is only prohibited for those assigned as male at birth, but there is a rabbinic prohibition against castration of those assigned as female at birth.
 In addition, many Orthodox decisors believe that one has an original sex that cannot be changed, not even by surgery; hence they view persons who have undergone surgery as if there had been no surgery or change at all. We present here two examples that represent the Orthodox discourse on this matter. Rabbi Yigal Shafran was asked whether a trans man’s listing on the congregation’s membership rolls should be changed from female to male, and whether it is possible to continue to accept this person as a member of the congregation. He replied:

Not only is this prohibited because “a woman must not wear men’s clothing,” (Deut 22:5) and she may not under any circumstances be seated in the men’s section; it is also possible that the reassignment surgery not only violates a prohibition and makes her repulsive but is also a grave abomination. … The civil court’s ruling that this lady is a man has no validity. It must be emphasized that the woman in question is a woman like all women—even if she undergoes all the operations in the world—but she is also a sick woman. Human beings forever remain as set by their genetic sex, and as can be seen in a chromosome test, which in this case yields the result “XX”.
 

Note that although Rabbi Shafran is a Modern Orthodox rabbi, he did not find any halakhic solutions or express empathy for the trans man in question. 

Another representative of this restrictive stance is the ultra-Orthodox Raphael Evers, the chief rabbi of Rotterdam. He was asked whether or not a trans woman who returned to religious observance could be accepted by his (Rabbi Evers’) congregation and what her halakhic status was in various matters. Evers concludes that surgery does not alter a person’s gender status:

… I received answers from several leading rabbinic authorities and they all agreed that: (1) The surgery did not change his status or personal identity and he remains male as he was born, (2) He cannot marry either a man … or a woman… (3) He cannot be allowed to enter the synagogue if he is dressed as a woman—neither the women’s section, because he remains a man, nor the men’s section, because he appears to be a woman.
 

Some rabbis even declare that people who undergo gender reassignment surgery can no longer be considered Jewish
.
 Rabbi Eliezer Waldenberg, one of the most important Orthodox decisors of the second half of the twentieth century, is an exception to this generalization, although his three responsa on the topic seem to be mutually incompatible.
 In fact, Waldenberg is one of the few decisors who does not believe that gender affirmation surgery leaves a person’s gender unchanged. At the very least, his position can be interpreted as meaning that he considers such persons to be androgynous; he may even believe that their gender has in fact changed.

We must evaluate a book like Dor Tahpukhot against the background of this Orthodox halakhic position. Since Ben-Efrayim is of Sephardic origin, it is important to present several ways in which his approach differs from the Ashkenazi-European approach to halakhah. According to Zvi Zohar, one of the leading scholars of Sephardic halakhic traditions, several features marked Sephardic rabbis’ approach to halakhah before they came under the influence of the Ashkenazic-European ideology. These include a preference for moderate and lenient rulings, a distaste for halakhic dogmatism, an openness in principle to science and secular culture, a willingness to cooperate and exchange ideas with members of other religions, and a willingness and capacity to issue rulings for those who do not have a strict commitment to halakhah.
 
As we shall see, these aspects of the Sephardic halakhic worldview are essential for understanding Ben-Efrayim’s views and can explain the halakhic leniencies and hermeneutical boldness of his book. However, we should examine not only the origins of his halakhic attitudes but also where it can be taken in terms of gender and sexuality.

2. Hermeneutical Revolutions in Dor Tahpukhot
The book’s title Dor Tahpukhot is taken from Deuteronomy: “He [God] said, I will hide My face from them, and see what their end will be; for they are a perverse generation, children who are unfaithful [or: untrustworthy]. They made Me jealous by what is no god and angered Me with their worthless idols.”



 The title for the book is usually translated as A Generation of Perversions, and the phrase indicates a jaundiced view of gender transition. 

Nevertheless, Ben-Efrayim proposes a courageous new interpretation of this verse. He writes that the Hebrew word tahpukhot (from the verb hafakh “turn” or “change”) does not mean perversion, that is, turning their backs on God, but the opposite. The “generation of turns” is returning to the path of virtue. As such, the continuation of the verse, generally understood as “children who have no faithfulness,” does not mean that. Drawing on another sense of the Hebrew word emun—not “faithfulness,” but “training” or “education”—he reads the verse to mean that they are children who were not raised in order to transgress. As he puts it, “sin is not habitual for them, because ‘training’ implies habit and education.”
 In other words, even when the Lord sees the Israelites’ evil deeds, He will not punish them; He will only conceal His face so as not to behold their depravity, knowing that in the end they will repent and change course. 
This ambivalence regarding the title is repeated on almost every page of the book—harsh rhetoric that rejects gender transitioning, followed by an alternative view that softens it by offering courageous new interpretations of halakhah. 

The book opens with the fundamental question: Does Jewish law permit gender reassignment surgery? The seemingly unambiguous answer is no. The book lists many religious objections to such operations, such as the ban on castration
 and the ban on cross-dressing.
 Furthermore, these procedures also violate the ban on putting one’s life in unnecessary danger,
 the positive precept to honor one’s parents
 and the commandment to procreate. Moreover, “such operations are an abomination and abhorrent in the eyes of God and man.”
 Nevertheless, following a long list of prohibitions that might be violated by sex reassignment surgery, he pares back the severity of these prohibitions, sometimes to the point of eliminating them.


 It may be noted that summarizing various previous views and then presenting a new and possibly contradictory interpretation is typical in halakhic literature.
The Ban on Castration 
Castration designates an injury to the genitals that impairs the ability to procreate. In the case of males, it is prohibited by Torah law, as learned from the verse: “[An animal with] testicles that are bruised, crushed, torn or cut must not be offered to the Lord and you must not do this in your own land.”
 The rabbis disagreed as to whether the ban applies to females as well. Maimonides says that “a person who castrates a female—whether a human or other species—is not liable” [that is, not liable under Torah law but culpable according to rabbinic law].
 The commentators on Maimonides and the late medieval authorities (Rishonim) who follow him agree that there is a difference between castration and sterilization. Castration of females (that is, physical damage to their sex organs) is not prohibited by the Torah but is banned by rabbinic halakhah, while drug-induced sterilization (like the contraceptive pill, which causes temporary infertility) is permitted.
 This is the accepted halakhah in Orthodox society today and is the basis for allowing women to use hormonal contraceptives.

In light of this, we may evaluate Ben-Efrayim’s proposed halakhic innovation. After a thorough analysis he concludes that the ban on castration applies to the person who performs the procedure, not to the person who is castrated; in other words, only the surgeon is culpable, even though the person undergoing surgery is violating the ban on “you shall not put a stumbling block before the blind”
—the prohibition on inducing a person to do something that is forbidden. But if the surgeon is not Jewish, the patient is at most flouting a rabbinic enactment, not a Torah proscription, because the ban on castration does not apply to gentiles.
 

The Ban on Cross-Dressing
The Torah says: “A woman must not wear men’s clothing, nor a man wear women’s clothing, for the Lord your God detests anyone who does this.”
 The reason for this, as understood in the halakhic tradition, is to ensure complete separation between the genders. A man must not wear female apparel in order to facilitate his mingling with women, and vice versa. This is to avoid situations that are conducive to inappropriate sexual contact and adultery. Ben-Efrayim believes this prohibition can be applied to his topic in two ways. It might be understood that, as a result of the surgery, a person removes the man’s body and dons a woman’s body, or vice versa, thereby violating the ban on cross-dressing. Alternatively, if after the surgery individuals wear the clothing appropriate to their new gender status, while halakhically they are still of the gender they were assigned at birth, they are considered to be cross-dressing. However, even if Ben-Efrayim sees the ban on cross-dressing as implying both of those, he also believes that gender reassignment surgery does not lead to an abomination, because the prosthetic genitals are “artificial,” and thus sexual relations that involve them are not considered to be intercourse of the sort banned by the Torah (as will be discussed in greater detail below).

Hence the fear of a sexual transgression related to the ban on cross-dressing does not apply here. That prohibition enters the picture only in the case of trans persons who have undergone genital surgery. Since Ben-Efrayim assumes that gender reassignment usually includes genital surgery, this situation is considered to be only a temporary stage at the beginning of the process, when the only changes are in the person’s gendered clothing or changes in the gendered appearance that are induced by hormonal treatment or surgery that does not include the genitals. During this period, cross-dressing may indeed lead to forbidden relations and so is forbidden; but only then, and not later. In his words: 

… the intercourse of these people who have changed their sex is not the intercourse spoken of in the Torah, since their genitals are artificial. … Hence there is no need to fear that they will violate the ban on cross-dressing, which leads to abominable acts, namely, forbidden intercourse.….

Although the whole book was written from a post factum (b’diavad) perspective, we witness again an exegetical maneuver that limits the ban’s application to a very specific and short period of time, thereby blunting its sweeping coverage.

Do Birth Genitalia Matter?
As noted earlier, the vast majority of Orthodox decisors believe that changing one’s genitalia does not affect one’s original obligation to perform the precepts and that a person’s status remains the same as it was before the surgery. However, we again witness Ben-Efrayim using the same rhetorical maneuver: first, a fairly stringent halakhic rule, followed by a line of reasoning that softens and may even nullify the principle that was enunciated. It turns out that in many cases the halakhic attitude proposed by Ben-Efrayim accords with the new gender status rather than with the gender assigned at birth. Here are several examples selected from the many issues raised in his book:
1. Dress
: Ben-Efrayim restricts the prohibition on cross-dressing to the period when there has not yet been any change in a person’s genitalia. According to him, it does not apply after the surgery, because then there is no reason to fear forbidden relations (see in the part on seclusion, below). But it seems that the real reason he permits transgender people to dress according to their new identity, despite his ostensible agreement with the official halakhic position, is revealed in the following passage:

I see another reason why in our case one need not be concerned with the prohibition on cross-dressing, and this is in accordance with the ruling by Rabbi Joel Sirkes … that only wearing jewelry and make-up violate the ban on cross-dressing; but if one does so for protection against the sun or cold or rain, there is no prohibition. … If so, in our case too, that of a woman who changed herself into a man, requiring this man to dress as a woman will cause him great embarrassment, because his external appearance and face are those of a man. Thus, it turns out that he wears men’s garments out of necessity—he cannot dress like a woman because of the shame, and vice versa.

Ben-Efrayim tries to be sensitive to trans people and to protect their dignity—despite his conclusion that the surgical procedure violates a number of prohibitions. This approach is also clear in his choices of gendered pronouns when referring to trans people. At first, he follows convention: “A woman who has turned herself into a man.” This wording presents the hypothetical trans man as first of all a “woman,” thereby prioritizing biology over the person’s self-identification. This phrasing is certainly to be expected in Orthodox discourse, which habitually delegitimizes gender crossing by representing gender categories as natal and essential. Nevertheless, when Ben-Efrayim begins to expound an argument that wishes to defend the human dignity of trans men, he switches to the masculine form: “this man,” “his external appearance,” “he cannot,” etc. This rhetorical choice buttresses the argument that forcing a trans man to wear women’s clothing will embarrass him, while at the same time conveys to readers the image of a man, thereby showing respect for transgender people.

2. Prayer: Another example of Ben-Efrayim’s sensitivity to the feelings and dignity of trans people relates to their place in the synagogue and prayer service. Some rabbis have written that they must not be allowed to enter the women’s or men’s section on the basis of their current gender status; but neither may they enter the section that corresponds to their birth-assigned gender if they are dressed appropriately to their current gender identity. 
 
3. Ben-Efrayim vehemently disagrees and writes that admission to the synagogue should be based on the person’s current gender status and dress:

Hence in our case… and because we rule that [when] a woman has transitioned to a man this man [still] has the halakhic status of a woman and consequently is absolutely forbidden to marry a woman, this halakhic restriction is severe enough to undermine all the aspirations of this woman who has become a man. And similarly, he cannot participate in a minyan or zimun, 
is not eligible to give testimony, etc. Surely these difficult prohibitions loudly announce that he did not benefit from his evil actions, so there is room to be lenient 


for this man, and allow him to enter the synagogue and to participate in Torah study sessions along with men.

Following this lenient attitude, Ben-Efrayim says that a trans man may pray in the men’s section of the synagogue, as well as participate in study sessions 
and vice versa
. A trans man could put on tefillin (phylacteries) and a tallit (prayer shawl) 
but without the blessings. However, he won’t be counted in a minyan and is permitted to lead services.

To emphasize that this is the more humane and respectful approach, Ben-Efrayim employs the rhetoric of victimization and paints a grim picture in which trans men wished to transition because they had certain aspirations that cannot be fulfilled in Orthodox Jewish society, such as marrying a woman. This rhetoric strengthens the argument that one should be lenient with trans men.
 It is nevertheless noteworthy that it is based on assumptions that are not necessarily true, such as that trans men want to marry a woman. The assumption that the motivation for gender transitioning has to do with sexual orientation is very common in light of the “heterosexual matrix,” (the normative set of connections among sex, gender, and sexuality as binary categories), its naturalized status, and its grip on contemporary cultures.
 Despite this, it seems that the invocation of a normative assumption paradoxically leads to a conclusion that undermines the gender binary because it leads to a partial recognition of trans men as men.

4. Seclusion: There is a prohibition against a man and woman
 being alone together, because this situation might lead them into sexual transgression. This is similar to the rationale for the ban on cross-dressing. After Ben-Efrayim surveys the halakhic sources on this topic, he concludes that if the circumstances are not such as to produce the suspicion that the seclusion will lead to illicit sexual contact, the ban is not applicable. What, then, is the rule for trans men and women: with whom may they be alone and with whom not, and why? 

In light of his conclusion that gender affirmation surgery does not change an individual’s gender status according to halakhah, we might expect that a trans man (who retains the status of a woman) may not be alone with a man (following the ban on seclusion); 
and, similarly, that a trans woman (still halakhically male) may not be alone with a woman. In fact, Ben-Efrayim holds precisely the opposite: it is the sex change and external appearance that matter, so the same prohibitions that apply to cisgender persons apply to transgender people. He puts it this way: 

A woman who has turned herself into a man—a woman may not be alone with that man, even though he is in principle a woman, because with his current appearance as a man there is a suspicion that the seclusion would lead to a transgression. But a man is permitted to be alone with that [trans] man, because there is no suspicion that they will be led into a transgression. And if a man has turned himself into a woman, a man may not be alone with that woman, but a woman may be alone with her.

On the surface, this is astonishing and seems to contradict his statement that the surgery does not alter a person’s halakhic gender. Why, then, doesn’t the ban on seclusion still apply in the original way?

We can understand this by considering two of his halakhic conclusions. The first is that the genitalia created by surgery are artificial, so sexual relations involving them are not “intercourse” barred by the Torah. In Ben-Efrayim’s words, “even if he [the trans man] has intercourse with [women] it is not the intercourse referred to by the Torah, because this organ is like an extra finger and no more.”
 Thus, we can conclude that intercourse between a trans man and a married cis woman would not be considered to be adultery; nor vaginal intercourse between a married trans woman and a cis man.
He finds support for this in how the Arukh
 understands a statement in the Talmud that if a man or a woman desires to have sex but cannot find a partner, they may copulate with some substitute object.
 Ben-Efrayim does not provide a full explanation of why organs created by surgery are considered artificial, but some hint of his intentions may be found in an example he cites from R. Meir of Lublin (the Maharam mi-Lublin): “A woman who has intercourse with a demon or spirit is not forbidden to her husband, because it is not a man, and the verse (Num 5:3) says, ‘if a man lies with her.’” 
 In other words, so far as halakhah is considered, for physical contact to be deemed intercourse the woman’s partner must be a “man.” Evidently for Ben-Efrayim, in addition to the idea that the trans individual’s genitals are artificial, a person whose organ has been removed is not a “man” with regard to his sexual functioning, so sexual relations between such an individual and a cis woman are not valid under halakhah. Furthermore, Ben-Efrayim believes it is clear from the halakhic texts—the Talmud, Maimonides, and the Shulḥan Arukh—that the ban on seclusion applies only when there is a suspicion of forbidden intercourse; but not when there is no such fear. Thus, if one of the partners has “artificial” genitalia, their intimate contact is not “intercourse” in the halakhic sense. Hence, at least under Torah law


, transgender individuals are not subject to the ban on seclusion between men and women. 

If so—why should transgender persons ever be bound by the ban on seclusion? Ben-Efrayim thinks that there may be a rationale for banning seclusion on rabbinic grounds. The situation of a trans man being alone with a cis woman might be seen as similar to “women rubbing (messolelot) against each other”—which is not prohibited intercourse under Torah law, but which Maimonides bans as a violation of the dictum, “You shall not follow the practices of the land of Egypt” (Lev. 18:3).
 Thus even if the genitalia of a trans man are artificial, his intimacy with a woman may be like two women “rubbing together”; so too even if a trans woman’s vagina is artificial, a cis man may not be alone with her, since it might be seen as homosexual intercourse with a man, despite the fact that seclusion law does not forbid two men from being alone together.
 
As mentioned above, laws prohibiting seclusion pertain to trans people according to their external appearance; hence a trans man may be alone with a cis man and trans woman with a cis woman. But Ben-Efrayim raises a further doubt due to the possibility they might engage in anal intercourse (given that a cisgender man does not have an artificial organ and a trans man is halakhically a woman), which is certainly a form of forbidden sexual contact. If a married woman has anal sex with a man who is not her husband, it is considered adultery. Similarly, if a trans man, who according to halakha is still a woman, has anal sex with a man (to whom that individual cannot be married according to halakhah) it may also be considered adultery. This is what makes seclusion between them problematic. But Ben-Efrayim makes a strong effort to find grounds for leniency and finally rules that a trans man is not forbidden to be alone with men, for two reasons:  

The first is that his appearance is now that of a man, and most people do not know that he was born female, and most men are not attracted to men. But the second reason is more interesting and, we believe, more important. He writes:

It is extremely harsh to impose such a ban on a woman who has become a man and to eliminate his possibility of touching both women and men, and so too with regard to seclusion, and excluding him from social connections, even though he himself is responsible for his situation and made a bad bargain
; in any case, post factum one cannot ignore the need to find some solace for his soul through any opening that halakhah may allow. All the more so because we must fear that he may go mad, and especially because in this way we might be able to bring him to observe the precepts. Hence there is a great need here and it is possible that the ban on seclusion does not apply to him.

Again, we see Ben-Efrayim’s sympathetic approach and belief that such persons must not be condemned to perpetual solitude and a life devoid of physical contact. 

All this notwithstanding, Ben-Efrayim holds that trans people may not contract a heterosexual marriage according to their current gender status. This has one interesting consequence: within this framework, in which surgery makes no halakhic change in one’s birth sex, “same sex” marriage is supposedly valid. For instance, a trans woman may marry a cisgender woman; their vows are halakhically valid, and the cis woman requires a bill of divorce should the marriage break up, as he states: “And this is the law in our case of a man who turned himself into a woman and married a woman: the marriage is valid, and she must obtain a bill of divorce from him.”

3. Dor Tahpukhot in the Light of Gender and Queer Theories

We will now discuss two perspectives that we find useful for understanding gender crossing in the context of Orthodox halakhah: feminist anti-essentialist discourse and Judith Butler’s queer approach. 
 Both of these call into question the very notion of the “natural” that often frames the discussion of gender identity. As such, they provide us with tools for our discussion of gender transitioning in Orthodox halakhah and its potential to dismantle religious gender essentialism 

The Feminist Anti-Essentialist Discourse
Some feminist theories view gender essentialism as a tool for regimentation and the repression of women. The claim that gender is a social construct was advanced as a reaction to essentialism. It was one of the most important tools of early feminist theory to achieve equal rights for women. The idea that the distinction between the sexes is socially constructed and not merely a function of biological differences refutes the argument that the existing social order is natural and hence also inevitable. 
 

In this context, some feminists are vehemently opposed to the transgender category and phenomenon to the extent that they reinforce gender essentialism and the gender binary. As long ago as 1979, in her transphobic The Transsexual Empire: The Making of the She-Male, Janice Raymond argued mainly against trans women, whose bodies, she feels, represent a conservative and binary idea of gender. 
 This launched a fierce debate about what Vivian Namaste refers to as “The Transgender Question and the Epistemic Violence of Anglo American Feminist Theory.” 
 Sheila Jeffreys argues that transgender people cannot exist without an essentialist concept of gender, as distinct from biological sex, whereas the feminist approach rejects the very concept of gender as the basis for male domination and would eliminate gender, rather than make it flexible. Jeffreys believes that feminism has suffered as a result of trans and queer politics and that women have been weakened. She holds that feminism must reject transgenderism as just one more way that gender harms individuals and societies, and that the gender category has no place in the egalitarian future to which feminism aspires. 
 

In contrast, we assert that the trans category does have the potential to challenge gender essentialism. Although feminist scholarship in the field of religion has developed tools to dismantle religious gender essentialism, these are usually imposed from the “outside” and therefore leave a weak impression on the halakhic world. A halakhic analysis that comes from within, especially from an ultra-Orthodox rabbi, has greater force and can provide religious feminists with serious and persuasive legal tools, phrased in halakhic language, to argue against religious essentialism. When halakhah itself can demonstrate that what was considered to be necessary and inevitable in the halakhic worldview (gender essentialism) is not necessarily inevitable, feminists are in a better position in their struggle to dismantle gender essentialism.


 Many religious Jewish feminists not want to abandon Orthodoxy because they identify deeply with its values, feel they belong to this society, and have a deep connection to halachic discourse.
Judith Butler’s Queer Approach
Butler is one of the most prominent critics of the feminist position that sex constructs gender.
 Her well-known argument is that while “sex” is considered to be a natural (given, prediscursive) and primary category, it is constructed as such through the cultural discourse of gender that determines the meaning of the array of biological characteristics referred to as “sex.”
 The gender discourse constructs “sex” as a fixed prediscursive site, with gender and sexuality as expressions that are derived from and reflect it. Butler names this “the heterosexual matrix,” 
 by which she means the normative set of connections among sex, gender, and sexuality as binary categories, and the social regulation of those connections. She asserts that we are born into the heterosexual matrix and are compelled to be gendered in order to become subjects. 
Butler maintains that gender is performative, structured by the consistent repetition of gestures, actions, and expressions associated with a particular gendered position. Criticism of the heterosexual matrix is one of the common grounds of “queer theory.” In brief, queer theory proposes that identity categories are arbitrary, unstable, and exclusionary structures, because they are used for normalization and social regulation, they necessarily exclude certain types of experiences and lifestyles, and lead to a contraction of the sexual and gender spectrum.
 
Butler’s approach is “queer,” in the sense that her analysis of categories of sex, gender, and sexuality is aimed at deconstructing sexual and gendered categories, exposing how these categories are socially constructed and thereby arbitrary and unstable, and criticizing mechanisms that construct these categories as natural, necessary, and obvious. Sedgwick added another important aspect to “queer” when she defined it as “across” in her book Tendencies: “Titles and subtitles that at various times I’ve attached to the essays in Tendencies tend towards ‘across’ formulations: across genders, across sexualities … across perversions.”

Dor Tahpukhot
We will now show how the halakhic discourse in Dor Tahpukhot allows radical deviations from the heterosexual matrix, subverts it, or opposes its organizing principles. This will demonstrate how Ben-Efrayim proceeds “across perversions,” as Sedgwick proposes. 

In this section, we address questions derived
 from Suzanne Kessler and Wendy McKenna’s theory regarding what they call “the natural attitude towards gender”
 to demonstrate Dor Tahpukhot’s potential for destabilizing gender essentialism. 
Kessler and McKenna’s approach is based on Harold Garfinkel’s assertion that the prevailing approach in the modern West is the “natural approach to gender,” which constructs the gender system and causes the resulting construct to be seen as natural.
 Kessler and McKenna list a number of basic assumptions that characterize the natural approach to gender:

1.
There are two and only two genders.

2.
One’s gender is invariant. 

3.
Genitals are the essential sign of gender. 

4.
Any exceptions to two genders are not to be taken seriously. 

5.
There are no transfers from one gender to another except for the ceremonial.

6.
Everyone must be classified as a member of one gender or another. 

7.
The male/female dichotomy is a natural one. 

8.
Membership in one gender or another is natural.

By means of cross-cultural comparisons, Kessler and McKenna show that none of these assumptions is in fact natural or objective; rather they are all modern Western constructs. Gender is constructed in similar fashion by trans and cis persons, because the body is always shaped and interpreted according to prevalent cultural norms. This approach rules out the possibility of seeing transgender people as the sole victims of gendered ideologies, inasmuch as it proposes that every gender identity is the result of ideology. 
Are Genitals the Essential Sign of Gender? 
Ben-Efrayim’s explicit position at the start of the book is that sex is equivalent to certain biological and anatomic traits, and that sex and gender are compatible; he accordingly fashions an inherent gender essentialism. Nevertheless, we propose that, in light of some of his halakhic decisions about how gendered individuals may or may not behave in various social and personal situations, several different answers may be offered to the question of what the essential indicator of gender may be.

First, Ben-Efrayim, in keeping with the kabbalistic tradition, is aware that body and soul may not correlate in terms of their gender.
 Ben-Efrayim conducts an interesting preliminary theological and kabbalistic discussion of whether the obligation to perform certain precepts is determined by an individual’s soul or body. On the one hand, he states that “a person’s essence is not the body; hence it is the soul that is instructed to observe the Torah precepts and not the body.”
 If so, a person’s body is irrelevant in this context, because the soul is the determining factor for religious obligations. On the other hand, “When the Holy One Blessed Be He enjoins the soul to observe the Torah precepts, this command is a function of and relates to the body, … whether that of a man or of a woman. But the admonition to observe the precepts relates to a person’s soul.”
 The awkward phrasing makes it hard to understand his position. What ultimately carries the day—the body or the soul? Evidently Ben-Efrayim believes that there is almost always congruence between a person’s body and soul. Therefore, a soul clothed by a certain body evidently corresponds to that body; surgery may modify the body, but it does not touch the soul. 
At the same time, however, and in keeping with a kabbalistic tradition, he is aware that it is possible for there to be a mismatch between a person’s body and soul. He refers to Rabbi Hayyim Vital, who wrote that his master Rabbi Isaac Luria had told him that his (Rabbi Vital’s) wife was the current metamorphosis of a man and consequently barren; but Rabbi Luria did not say that she had a man’s obligation to perform the precepts.
 In other words, the kabbalistic tradition recognizes the possibility that a person’s soul and body may be mismatched, but does not take the next step and allow such a person to live the life appropriate to that misplaced soul.

We believe that the idea, derived from the kabbalistic tradition, that a person’s soul is the decisive factor in his or her identity and that the soul may inhabit the wrong body inform Ben-Efrayim’s ambivalence about the appropriate halakhic stance towards trans individuals. There is no need to engage in a meta-halakhic theological discussion about the relationship between body and soul in order to arrive at the conclusion that the body into which a person is born is the decisive factor for defining his/her halakhic obligations. The fact that Ben-Efrayim conducts one indicates that he is not fully at peace with the assumption that one is always born into a body that corresponds to one’s soul and that the soul is the defining element. We see that even if his formal rhetoric adheres to the position that it is the body that is decisive, his informal rhetoric gives readers the powerful impression that ultimately the soul, that is, a person’s strong inner sense of his or her true sex, is more important.
The kabbalistic doctrine about the relationship between body and soul poses a challenge to the primary status of the genitals in the gender system. In this context, Dor Tahpukhot can be read in two ways. On the one hand, despite the acknowledgement of a possible disconnection between the gendered body and the gendered “soul,” the precepts are always to be observed in keeping with the gender assigned at birth, on the basis of anatomy; hence trans women are obligated to observe the precepts as males, while trans men are exempt from those that female need not observe. That is, people can have similar genitalia and have different obligations in observing the precepts
. 
While this analysis shows that the genitalia determine gender, this goes only so far, because these obligations apply equally to transgender people who have had genital reconstruction surgery and those who have not. This indicates that people can have different genitalia and still be subject to the same obligations. On the one hand, this reinforces the naturalization of the gender system and the assumption that it is impossible to transition from one gender to another, since the dichotomy is based on a biological condition that is considered to be natural. On the other hand, when individuals whose organs look the same and function in a similar fashion—both cisgender and transgender—are obligated to practice different gender-based actions as a function of their physical history, it offers the possibility of reopening the link between sex and gender.

When Ben-Efrayim discusses the appropriate attitude towards individuals in public and interpersonal situations, rather than their obligation to observe the precepts, the essential sign of gender seems to be one’s gendered appearance. This is true, for example, with regard to the prohibition against physical contact with a person of the opposite sex, which does not exclude trans men and women (who have had gender reassignment surgery). In this case, it seems the same rules are maintained in order to keep compliance with social habits as simple as possible. Determination that the permissibility or impermissibility of physical contact depends on the genitalia at birth would cause awkward problems in most social situations: how do you know whom you are allowed to touch and whom not? In addition, in many cases trans men and women look no different than cis men and women, so allowing physical contact on that basis might undermine the principle of separation between men and women.

Another example relates to the gender-separate seating in Orthodox synagogues. Ben-Efrayim holds that trans men and women should be seated in the men’s and women’s sections, respectively. This is not because he recognizes them as on a par with cisgender men or women, but because “it seems that in this matter we should go along with the current external appearance”; that is, we should endeavor to maintain the public separation between genders. Similarly, trans women must wear a tallit and tefillin
 because, since they were assigned male at birth, they remain obligated by these precepts; but they may do so only at home and not in the synagogue, in order to protect their dignity and privacy.
 This is also his attitude in the case of trans men: they may wear a tallit and put on tefillin in public (but cannot recite the benedictions on doing so) so that they too can act in accordance with their male appearance and protect their dignity and privacy.

These decisions attest to how gender is signified differently in different social contexts: on certain issues, such as procreation and modest dress and behavior, the genitalia are the most important factor in maintaining this order; in others, gendered visibility is much more crucial. Being able to “read” the same individual as being different genders in different contexts suggests that gender is not something fixed, but what Jacob Hale referred to as situational gender.
 This approach proposes that gender is constructed within a specific cultural setting and needs to be interpreted according to a series of rules, understandings, and conventions that may vary among cultures, subcultures, communities, and specific spaces. Ben-Efrayim’s treatment of transgender people as of different genders in different contexts problematizes the notion of a fixed gendered essence and revels gendered reality to be the product of a constant play among biology, anatomy, gender performance(s), gender identity, and social acknowledgement of one’s gender identity.
Must Everyone be Classified as a Member of One Gender or Another?
As mentioned, halakhah promulgates rules about seclusion and intercourse that apply to individuals according to their gender, which is assumed to match a specific anatomy. When it comes to trans people however, according to Ben-Efrayim, they are not prohibited in most cases, at least not by Torah law (mi’deoraita
), of having intercourse with persons with any type of genitals, since the halakhic definition of intercourse does not include artificial organs. 
From this, we may conclude that in regard to these issues, no gender is assigned to trans people; they are genderless. That does not mean an utter lack of gender; as we have seen, trans people are sometimes treated according to the gender they were assigned at birth and sometimes according to the gender with which they now identify. Their unique status when it comes to seclusion and sexual intercourse could be viewed as a third state of no gender, which exists alongside the two genders we examined previously.
Is the Male/Female Dichotomy Natural?



The halakhic prohibition on castration can be considered to validate the notion that the natural state of sex is that of one’s anatomy at birth. In this respect, Ben-Efrayim’s leniency about this prohibition leaves room for seeing the “natural” as perhaps unstable, non-objective, and mutable. This point becomes stronger in light of the book’s acknowledgement of a possible lack of correspondence between body and soul, if we consider the body as “sex” and the soul as “gender.” It might be understood that Ben-Efrayim prioritizes the soul, despite rhetoric that tries to obscure this (since, when it comes to observance of the precepts, it is the body that matters). Along with leniency with regard to the ban on castration, his approach is directed towards an understanding of gender, at least analytically, as more important than biological sex, and in this sense the body is rendered fluid and changeable.

Similar complexities in the status of the natural emerge from the idea that surgically created genitals are artificial. On the one hand, this reinforces the status of what is perceived as natural, because it is only what is constructed as natural that creates categories of sin or of holiness, and in this context, is relevant to sexual prohibitions. On the other hand, it may also challenge that position, because the outcome of Ben-Efrayim’s halakhic analysis is that intercourse that involves organs that are not considered to be natural is not prohibited by Torah law. In other words, clinging to the natural as a defining category is a double-edged sword; in effect it produces an internal contradiction that challenges the category itself and its importance. 
We return to Butler’s assertion that a gender system constructed by means of repetition always includes the potential for divergence, in order to point out that Ben-Efrayim, by attempting to preserve the privileged status of what is considered “natural,” effectively introduces queer possibilities. These include a subversion of the status of the natural, as well as seemingly unintended consequences that contradict the natural approach to gender, such as being ungendered or genderless. We accordingly propose that the halakhic discourse introduces queer possibilities in the broad sense; that is, like every system of rules it holds the potential for divergence from the heterosexual matrix and for resistance to its organizing principles. 
Conclusion
This article presents a queer analysis of an Orthodox halakhic text dealing with transgender people. The Orthodox halakhic tradition ostensibly rejects the feminist position that distinguishes biological sex from gender and sees gender as a social construct. It also, and even vehemently, rejects queer theory, which rejects biological essentialism. For this reason, Orthodox theology and queer theory seem at first glance to be utterly incompatible. However, queer reading of texts is based on the premise that since gender systems are social constructions, there are unavoidable cracks and incompatibilities within them that make it possible to undermine their presuppositions. Applying this method of reading to A Generation of Radical Change
 has revealed halakhic complexities and undermined the common assumption about the rigidity of Orthodox halakhah in all issues related to gender crossing. 

Even though this article is not meant to deal with the practical options that have opened up for Orthodox trans persons, it seems important to mention the contribution that this halakhic approach can make to the lives of those who choose to stay within the framework of Orthodox Judaism. According to Ben-Efrayim, they should be included in the community and can pray in the men’s or the women’s section of the synagogue in accordance with their external, preferred gender. Trans men can put on tallit and tefillin (although without a blessing) and both trans men and women can have a sex life with their partners. All in all, the main message is that the community should respect them and their choice. 
Following Strassfeld’s call for the inauguration of transfeminist religious studies,
 one of the main contributions of this paper is uncovering discursive locations in which the distinction between “artificial” and “natural” fails to stabilize the gender system, questions many of its presuppositions, and ultimately opens up new possibilities, albeit tentative and partial, for recognizing gender transitions and nonbinary gender identities. This
 kind of analysis contributes to the growing field of transfeminist religious studies. 

Moreover, our reading of Dor Tahpukhot reinforces the notion that genitals are not the essential sign of gender, that the classification of persons as of one gender or another does not always work, and that gender is a more flexible concept than was thought to be common in religious tradition. Therefore, the trans category has the potential to contribute to the feminist argument against essentialism and against a rigid gender binary. At the same time, we recognize that the argument about essentialism needs to be refined. When early feminist theories suggested making a distinction between sex and gender, and that gender is socially constructed, they were doing battle mainly with biological essentialism and the idea that, for women, “biology is destiny.” Does the fact that some trans individuals reinstate the correspondence between the biological aspect and gender ipso facto eliminate this freedom? Does it necessarily reduce the boundaries of gender to the biological sex or define these boundaries in a rigid way? We believe that, at least from the analytical standpoint, there is no need to assume this. 
Plaskow, for example, believes that just as Mary Daly’s transphobia was riddled through and through with gender essentialism, there are also strands within the trans narrative that do not break through the boundaries of gender but instead recreate them in a rigid fashion. We agree with Plaskow that this problem must be acknowledged—but with two reservations. First, trans theories have recognized the problem from their inception. Second, in view of the importance of the dismantling of gender essentialism in the religious world, we believe that trans individuals who undergo physical transitioning are demonstrating that gender is not necessarily innate and is not necessarily connected to the sex organs at birth—precisely contrary to prevailing religious ideas. It is true, of course, that gender affirmation surgery is an attempt to restore the correspondence between genitalia and gender, but we believe that the main point is that the birth sex organs do not ipso facto create a specific and inevitable gender and sex and gender do not follow necessarily or “naturally” from each other.
 
Second, even if we accept the contention that rigid gender boundaries serve patriarchal notions that mainly harm women, we believe that the problematic nature of these boundaries relates not necessarily to external appearance but to what lies inside them
. A “female” appearance does not in and of itself express an essentialist idea, in the sense that it does not automatically restrict women to certain fields of activity, to the domestic sphere, to specific character traits, or to traditional gender roles such as childbearing and motherhood. In fact, the blurring of gender boundaries can benefit from the trans challenge to the concept of “natural sex” as a prediscursive, essentialist, objective notion that inexorably implies rigid gender norms or defines who is “deviant” and who is “normal.” 
If what has been understood as “natural” is viewed through the prism of gender and requires a certain performance for its maintenance, the natural validity assigned to gender differences collapses. As the role of “nature” grows weaker, along with the idea that it constitutes the normative social order, gender freedom will increase, and so too women’s freedom as independent and liberated subjects. As we see it, the trans category does precisely this: it clearly rejects a “natural” connection between birth sex organs and gender and consequently the rigid boundaries of gender and sexuality associated with it.

How, then, does Ben-Efrayim understand the concept of nature in the context of sex and gender? On the one hand, he writes that gender affirmation surgery, which changes a person’s anatomy, constitutes “harmful interference with creation and a change of the primordial order.” He considers sex to be a natural category, given a priori, in the sense that it is not determined by the subject’s decision but by transcendent forces and is manifested chiefly in the genitalia (the phenotypic sex). At the same time, Ben-Efrayim recognizes that there may be a lack of correspondence, sometimes extreme, between a person’s body and soul, so that the genitalia are not necessarily the main natural indicator. Gray suggests that Ben-Efrayim’s kabbalistic look at the split between body and soul can explain his hybrid approach. Taking this a bit further, we believe that the strong preference for the soul, albeit using rhetoric that seeks to disguise this preference, combined with his leniency with regard to the ban on castration, moves Ben-Efrayim closer to the idea that the “natural” state of a person’s sex does not necessarily overlap natal anatomy, but is constituted by a structure rooted in the emotions or the soul. This inversion makes it possible to see precisely the body, which is usually taken to be the natural indicator of one’s sex—that is, as something stable, objective, passive, and immutable—as dynamic and constructed by the concept of gender that fashions it. 

Our reading of Dor Tahpukhot is not mean to not suggest that this work is giving actual legitimation or full ac
ceptance of trans men and women. Moreover, one can claim that the presumptions that inform the rationale of protecting the dignity and privacy of trans people are deeply problematic. However, Ben-Efrayim’s arguments may amount to a softening of stringent halakhic rules and consequently lead to greater sensitivity to the feelings of trans persons and a greater willingness not to see them as “deviants,” thereby gradually including them within communities. 
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