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Introduction

“SURPRISINGLY LITTLE WORK has been done on the comparative study of witnesses and witness testimony in different societies. The pervasive doctrine of modern Anglo-American legal theory, that witnesses are called ‘to establish the facts,’ has created an impression even among anthropologists and historians that the functions and activities of witnesses do not vary much from one culture to another. When lawyers have studied witness testimony in past societies their questions have been shaped by the Anglo-American law of evidence “[…]” If we start out from the assumption of modern courts that witnesses are called to ‘establish the facts of the case’ we shall misunderstand the Athenian data.”[footnoteRef:1] [1:  Sally Humphreys, “Social Relations on Stage: Witnesses in Classical Athens” (1985) 1 History and Anthropology at 313. The last sentence is quoted from the abstract of the paper. ] 


With this scolding note Sally Humphreys opens her discussion of the role of witnesses in Athenian courts of law with this critique of previous scholars. Humphreys recognized that modern conceptions about witnesses and their role in judicial proceedings often does do not accord with the portrayals of witnesses in Athenian classical sources. She is not alone. Scholars who study witnesses and testimony as described in texts from the ancient world (, be itfor instance, the Great Code of Gortyn (GC), legal documents from the Ancient Near East (ANE), or the Hebrew Bible (HB)), often find these descriptions hard to explain from a modern point of view.[footnoteRef:2]  But wWhile the challenge posed by such ancient depictions was repeatedlyhas been noted in scholarship, very little has been done to explain their overall meaning. Are they occasional and thus insignificant? Or are they indicative of a broader paradigm?[footnoteRef:3] If the latter, is there a connection between such problematic depictions that come from diverse ancient cultures,, or should the role of the witnesses in each of these cultures be studied on its own terms?  [2:  Often those findings are compared to the customs of tribal societies: see Ibid at 315. This analogy seems to imply an explanation for the anomaly, which should not be taken for granted. ]  [3:  For an articulation of a broad paradigm see J. W. Headlam, “The Procedure of the Gortynian Inscription” (1892-1893) 13 JHS 48, and its critique by Gagarin, 00. (Which Gagarin reference is this? Please add into this footnote according to the format elsewhere) Headlam’s suggestion touches on the identity of the witnesses (whether they were pre-summoned witnesses or coincidental passers by), rather than on the question of their authority, which is at the center of the current article.
] 


The current study compares a selection of ancient sources pertaining to witnesses and testimony in various a variety of antique ancient societies, and their respective analysis analyses by modern scholars. This comparison reveals that, ancient texts while stemming from diverse cultural contexts, ancient texts present modern researchers with similar problems, thus suggesting a shared ancient perception of witnesses and testimony that collides with the modern notion of the same. This, I argue, is a conceptual collision, that should lead us to identify two distinct paradigms of the role of witnesses and testimony, one implied in modern research, and the other characteristic of ancient legal thought.  The identification and articulation of the ancient paradigm, and of its conflict with the modern paradigm implied unwittingly by the modern reader, which I seek to offer in this article, isare essential of essence if one is to understand the notion of testimony in ancient and in modern societies alike. Furthermore, it is a necessary point of departure for any study of the historical and intellectual processes that have led to the abandoning of one paradigm regarding the role of witnesses in judicial proceedings in favor of another. 

How is are modern perceptions of witnesses and their role different from the ancient ones? Humphreys, who admittedly touches on the subject only in passing, identifies the “Anglo- American” perception of witnesses as such where “witnesses are called upon to establish the facts of the case”..” While this is of course correct, it is not the focus on establishing facts that makes the modern perception such a poor fit for ancient depictions of witnesses and testimony. As I will maintain in this articleargue, the clash difficulty stems rather from understanding witnesses’ role vis-à-vis vis-a-vis that of judges. When addressing the ancient materials, modern scholars expect a wwitness testimony to be subservient to the decision made by a judgejudicial role.[footnoteRef:4] Witnesses are to provide information re regarding the facts, while the judges are those who decide what to do with this information, and what should be the legal outcome resulting from it. Thus,I in this worldview, judges hold the authority to decide the case.  and wWitnesses have no authority; their testimony is instrumental to the authority of judges. In the ancient texts, however, an inverse paradigm occursis manifested, whereupon witnesses, not judges, hold the authority of adjudication. As they are the ones who know the facts of the case first hand, their word is a decisive verdict. The witnesses’ statements, what we refer to as their ‘testimony’, is are not brought to the judges for their consideration, because judges have no legitimacy authority to override a witness statement. In fact, judges are not always necessary; sometimes they are absent from the legal procedure proceedings altogether. Even when they are present, they their role is often hold more of an administrative, position of overseeing the conduct of a proper procedure, rather than a substantial substantive role of making decisionsdecision-making. These are two counter different paradigms of the role of witnesses, that come from two different models for the division of labor between witnesses and judges. I call these two paradigms “the instrumental paradigm” and “the authoritative paradigm” respectively. 	Comment by Author: write out in full, so: 'regarding' [4:  Juries] 


The line separating the two paradigms is sometimes a thin one. Even tToday, a judge is bound to use assess evidence, often provided in the form of witness testimony, without which no legal petition could be grantedin order to make a ruling. At the same time, Iin antiquity, too witnesses’ reliability was also sometimes assessed by judges before it could be trusted. D But despite these points of juxtapositionsimilarities, the two models clearly differ in their configuration of the function of witnesses vis-à-vis that of judges. In the instrumental model, a witness testimony is but onea means ofto conveying information to someone else who is authorized to adjudicate, whereas, in the authoritative model, the witness is the adjudicating entity. I argue that ancient depictions of witnesses are often challenging for modern scholars specifically because they do not obey fit the presuppositions that emanate arise from the instrumental paradigm. If we read the same ancient source against through the lens of the authoritative paradigm, the depiction of witnesses becomes coherenty are read much more coherently. 

My argument builds on previous scholarship of ancient texts that has occasionally identified sources where “the witnesses play more than the role of simple observers […]. AAnderson…]. They are among those who decide the case”[footnoteRef:5];  “the ‘witnesses’ constitute a court”[footnoteRef:6]. While  sensing correctly the impressionintuiting of what I call “the authoritative paradigm” of the role of witnesses, these sporadic observations, which were made with reference to confidedin the context of specific texts and cultures  textual and cultural contexts, have made  little impression on the overall scholarly picture of testimony in antiquity.  These It seems that such observations were apparently regarded as noticing pointing out exceptions to a rule, and as such were neverand the instrumental paradigm remained implicitly dominant.seriously considered to be defying the general opinion that has continued to implicitly apply the instrumental paradigm wherever possible.[footnoteRef:7] This general opinion may be owing due to a cautious attitude that shies away from generalizations, or simply to limited attentiveness to comparative material concerning the depictions of witnesses in different ancient cultures. This approach h, however, misses the explanatory potential that stems from considering texts from different cultural contexts one in view of the other.  This article  will seek to show that if we use thedemonstrate how careful use of comparative evidence carefully,causes a large broader picture to emerge thats which demandsrequires generalization if we are to accurately describe the legal ideas embedded in the ancient texts accurately. 	Comment by Author: לא היה לי ברור איזה מקור של Ponchia  אז השארתי לך את זה.  כמו כן לא הבנתי מה זה "order of the book" [5:  Shalom E Holtz, Neo-Babylonian Court Procedure, vol. 38. (Leiden-Boston: Brill, 2009)] Holtz] at 297. For a similar observation in the Neo-Assyrian context, see Sophie Démare-Lafont, “Second Millennium Arbitration” (2005) 12 MAARAV 69 at (add page number): “sometimes, the persons named on a tablet as ‘witnesses’ appear on the case with the sentence ‘these gentlemen (were) judges’.”]  [6:  Francis I Andersen & David Noel Freedman, Micah: A New Translation with Introduction and Commentary (Yale: Yale University Press, 2006) [Anderson & Freedman] at 155, on the meaning of witnesses in the HB. They further write that the term ‘witness’ “should not be permitted to attract its modern juridical connotations—a person who supplies evidence.” On witnesses in the HB See also Pietro Bovati, Re-Establishing Justice: Legal Terms, Concepts And Procedures In The Hebrew Bible (Sheffield: Journal of the Study of the Old Testament Supplement Series 105, 1994) at 81-82. According to Bovati’s analysis, the procedure in the HB is ruled by “a witness-arbiter [that] does not pass a law court judgment, but the invocation of one has the same practical effect of declaring the innocent right and shaming whoever is in the wrong.” Such reflections relate to instances where witnesses constitute the adjudicative forum; in other cases, the testimony given by witnesses, even if presented to a judge, was regarded as “conclusive,” rendering the judge’s decision “automatic” or “mechanical.” See Ze’ev Falk, Hebrew Law in Biblical times: An Introduction (Provo, UT: Neal A. Maxwell Institute for Religious Scholarship, 2001) at 33, on the laws of testimony in the HB; Kevin Robb, “The Witness in Heraclitus and in Early Greek Law” (1991) 74 The Monist at 646 [Robb. Witness], on the laws of testimony in GC.]  [7:  Holtz, Procedure, supra, note 5 and the order of his book; Ponchia on witnesses and the order; Bruce Wells, The Law of Testimony in the Pentateuchal Codes (Baltimore, MD: Johns Hopkins University Press, 2003) [Wells, Testimony]. ] 


The article is comprised of three parts, in which I analyse analyze three different types of reference toscenarios where witnesses in   appear in ancient texts: (aA) legal texts (laws as well as judicial private documents) which in which condition verdicts depend upon the testimonyon the words of witnesses; (bB) literary as well as legal texts that demonstrate overlaps in the terminology referring to witnesses and judges overlap; and (cC) oath formulae that refer to deities as witnesses,  when they are invoked aswho are guarantors of oaths, as witnesses. As I will argue, with regards to all these three categories, not only do the texts that come from varied a variety of cultures of the ancient world suggest themselves for comparisonexhibit similarities in their conception of witnesses and , but so does the internal scholarly debate in each context that invokes similar questions and arguments around them, independently of one another and despite the removed different settings. The comparative perspective that is gained through this overview leads to the conclusion that there was a time in which the instrumental paradigm of the role of witnesses was not yet the rule. TIn such a time the authoritative paradigm prevailed was dominant inthroughout several antique ancient societies, as a dominant, even ifeven if was not the sole, conceptual model of witnesses and testimony. The fact that this paradigm is so alien to contemporary legal thought is indicative of a conceptual revolution that has radically overturned changed the notion of the term ‘witness’ and its legal meaning; the temporal and spatial location, the whereabouts of whichof this change are is to date untoldunknown. 

A brief note on the terminology is required before we begin. This article examines the conception of witnesses and testimony in antiquity in the regions that formed the beginnings of Western civilization: the ANE and its contemporary Mediterranean milieu. I refer to these societies when using the terms “antiquity” or “ancient” throughout the article. Other civilizations of past and present will not be discussed in this article. The period under consideration begins as early as the first written documents known to us, but its endpoint is less clear, since ideas do not disappear in one dayovernight. Most of the texts discussed in the article are dated circa the first millennium BCE, although they often reflect much earlier ideas and concepts. 

“If Witnesses Testify”: Conditioning Verdicts on the Words of Witnesses

Ancient texts regularly mention witnesses when describing standards of adjudication. A well-known example is found in the Bbook of Deuteronomy, where the following law is found: “On the word of two witnesses or of three witnesses the one who is to die shall be put to death; a person shall not be put to death on the word of one witness.”[footnoteRef:8] In a different and presumably unrelated  cultural context, Aristotle tells us of a law which that similarly referred to the word testimony of witnesses as mandatory for a conviction of murder: “at Cyme there is a law relating to trials for murder, that if the prosecutor on the charge of murder produces a certain number of his own relatives as witnesses, the defendant is guilty of the murder.” [footnoteRef:9] Scholars debate the amount of discretion afforded, according to these laws, to a judicial body who that was presented with the testimony of the required number of witnesses.[footnoteRef:10] Is the testimony of witnesses mentioned in these two sources decisive? Is it subject to any evaluation by judges, or is the judicial entity, upon hearing those testimonies, bound to accept them? [8:  Deut. 17:6. Translation based on ESV with my revisions. See also Deut. 19:15; Num. 35:30. ]  [9:  Aristotle, Politics 1269al–3.]  [10:  XX] 


In considering these questions, scholars turn, very reasonably, to evidence from the specific cultural context in which each of these texts is found, as the most relevant factor for determining the answers. However, what is often lost in this discussion is the broader point: that the same dilemma awaits the modern reader in many ancient texts, even though they are clearly not dependent on one another. In what follows, I will demonstrate the consistency of this dilemma as it recurs in some Neo-Babylonian court documents and in the Great Code of Gortyn. In both of these different contexts,, we find conditional statements determining that a legal resolution will enter into force “on the day that a witness comes” or “if a witness testifies.” 

1. Neo-Babylonian Uruk
Certain surviving litigation records from a sixth-century BCE Eanna district in Uruk (near modern Samawah, Iraq) pose researchers with a serious challenge of interpretation. While some can be easily classified easily as ““decision records”” or ““text- types including the resolution of disputes,””,[footnoteRef:11] others are harder to classify, as their meaning and function are not entirely clear. Of special interest to us are documents that determine the outcome of the dispute in a conditional mannerconditionally, stating that it will apply “on the day that a witness comes and establishes (the case against PN).” Before we describe the hermeneutical problems which such conditional statements raise, let us consider two examples of documents of this sort. Both of the examples involve some accusation of theft from the local temple of the Lady-of-Uruk, for which the (maximum?) punishment is a fine of thirty times the value of the stolen goods. In the first case, mIna-ṣilli-Ištar is accused of stealing tithe-barley: [11:  Holtz, Procedure, supra, note 5 at 00] 


“On the day that a witness comes and establishes (the case) against mIna-ṣilli-Ištar, slave of mIddin-Marduk son of Eṭēru, that he opened the storehouses where mNabû-ušabši son of mNabû-zēraukīn placed the tithe-barley of the Lady-of-Uruk and took (it), […] he (mIna-ṣilli-Ištar) shall repay thirty-fold to (the temple of) the Lady-of-Uruk. If a witness does not establish (the case) against him, mIna-ṣilli-Ištar is clear.”[footnoteRef:12]	Comment by Author: אינני מכיר את הרפרנס TCL [12:  TCL 12, 70; Holtz, Procedure, supra, note 5 at 154. ] 


In this case, mNabû-ušabši accuses mIna-ṣilli-Ištar of theft of temple property. His punishment for this theft is set out in this document,  buthowever this punishment is not yet enforceable; it will enter into force only “on the day that a witness comes and establishes (the case).” If a witness does not appear, then all charges would be dismissed against the accused would be dismissed of all charges. The second example is similar, and demonstrates the formulaic nature of the documents:

“On the day that a witness or informer establishes (that) mNabû-ēṭir son of mBēl-aḫašubši descendant of Eda-ēṭir had received silver or gold from mItti-Šamaš-balāṭu, the pilferer, or m-Bau, the goldsmith, the pilferer, son of mNādinu, […] whatever the witness establishes against him he shall pay 30-fold to (the temple of) the Lady-of-Uruk.”[footnoteRef:13] [13:  YOS 6, 191; Holtz, Procedure, supra, note 5 at 156.] 


This time mNabû-ēṭir is accused of stealing silver and gold from the temple. Here too, the document tells us what the future verdict against mNabû-ēṭir will be for his conviction. It is clear from other parts of the document that it was drafted by the Eanna officials as a formal lawsuit.[footnoteRef:14] Yet it seems that these authorities did not have an opportunity to consider the evidence (, i.e. the testimony of witnesses pertaining to the accusation), before drafting their resolution. Rather, it seems that they have entrusted the future resolution of the lawsuit to a future witness, should such a witness appear, stating that “whatever the witness establishes against (mNabû-ēṭir) he shall pay.” [14:  In a line omitted from the quote, we are told that a certain amount of the goods included in the original claim is excluded from the future verdict, apparently because the defendant was able to provide the authorities which heard the case with a coherent explanation as to why they were found in his possession. See discussion in Holtz, Procedure, supra, note 5 at 158. ] 


These texts, sometimes referred to   in research as “penalties pending evidence,” are exemplary of a larger group of text -types where the decision that concludes the case seems to be set forth in the document that was drafted before the evidence (i.e. the witnesses’ testimony) was presented to the judicial forum, and therefore before it could have been reviewed by the judicial authorities.[footnoteRef:15] This feature is puzzling since it is unclear what is supposed to happen once witnesses eventually appeared. Do the parties return to the judicial forum for evaluating their testimonies? If this is the case, then it is not clear what was is the purpose of stating the outcome of the case in advance. Doesn’t this outcome not depend upon the consideration of evidence by judges? As noted by Shalom Holtz, in his comprehensive study of Neo-Babylonian legal procedure: [15:  See Holtz, Procedure, supra, note 5 at 00, who classifies this category of texts as part of the larger category of that he terms “text-types calling for evidence.” Cf. the analysis offered by Wells, Testimony, supra note 7 at 108-129. Wells believes that such documents were likely drafted when the judicial body had considered a certain amount of evidence; maybe it already heard one witness but required more evidence, thus calling for a second witness. Based on this reading he compares texts of this sort with the Deuteronomistic requirement for two witnesses or more.,] 


“Examples from all three text-types suggest that they were composed during formal proceedings. The requirement for evidence is the result of a charge made in court. Whether the case will return to court is a matter that remains open. Phrased in somewhat modern terms, all of these texts raise the question of whether they were written during the evidentiary phase of the trial or during the sentencing. […] [T]here are those who interpret all three types of texts as “summonses,” which implies that the case remains open and awaits a final ruling. It may be, however, that all three text-types represent the end of the court’s involvement […] the penalties pending evidence may also reflect the end of proceedings if they are understood as sentences which will take effect when evidence becomes available.”[footnoteRef:16] [16:  Holtz, Procedure, supra, note 5 at 162-163.] 


Holtz further notes the various titles that were offered for the ‘penalties pending evidence’ documents in previous scholarship.[footnoteRef:17] These titles reflect a disparity between two positions.. Some scholars hold that, once the witnesses give their testimony, it should be considered by the judicial forum. Therefore, they classify these documents as ““preliminary decisions””’ or ““accusation pending trial”..” These titles signify that the judicial proceeding have has only just begun; the judges remain involved, and “they would decide if the evidence had indeed ‘“established’” the case.”[footnoteRef:18] Conversely, other scholars refer to these documents as “judgments in principle” or “conditional verdicts.”[footnoteRef:19] These titles imply that the documents under consideration “reflect a concluding stage of the proceedings,” and that “there seems to be no further need for any adjudicating authority to render a decision.”[footnoteRef:20] The disagreement between these two opinions is neither rooted in a different reading of the cuneiform script nor in some other source of information outside of the text themselves. Rather, it is a question of understanding the legal procedure reflected by these documents and the way we understand the role of witnesses vis-à-vis judges as implied by them. If we assume the instrumental paradigm must be applicableapply to these documents, we will be inclined to think that they are but “accusations pending trials”,,” since surely the testimony of a witness must, surely, be revised by a judge who holds is authorizedthe authority to decide the case.. If, however, these documents are in fact “conditional verdicts”,,” this means that the testimony is not subject to a judicial affirmation of any sort. This would imply the authoritative paradigm is at play in the jurisprudential underpinnings of this ancient procedure.[footnoteRef:21] [17:  Ibid at 158-159.]  [18:  Ibid at 142.]  [19:  Wells, Testimony, supra note 7 at 109.]  [20:  Holtz, Procedure, supra, note 5 at 142.]  [21:   Ibid at 283, concludes that the penalties pending evidence documents “might be the result of accusations that are not accompanied by sufficient evidence. The accusers have stated their accusations, but, once the cases come to trial, they cannot establish their case.” This kind of reasoning assumes that what we have here is an exception to the rule that must have regularly ascribed authority to the judges and not the witnesses. Alternatively, one may wonder whether these documents reflect the rule rather than the exception. Their investing of a very serious authority with the witnesses is not likely to have been coincidental as it implies a very different jurisprudential paradigm.] 


Gortyn Code
In the 5th- century inscription of laws from Gortyn (located today in southern Crete), a similar dilemma arises. Several passages in the so-called Gortyn Code (GC) state the outcome of a legal disputes to be applicable “if a witness testify,” or rather, left for the discretion of a dikastas[footnoteRef:22]  –- a judge[footnoteRef:23]–- “unless a witness testifies.”[footnoteRef:24] It is not always clear to what degree the dikastas was bound by the words of the witnesses or whether he had the discretion to decide against witness testimony.  [22:  The spelling of this office holder in the GC as dikastas (δικαστάς) is a variant form of dikastes (δικαστής) found in other ancient Greek sources. ]  [23:  The translation of dikastas as “judge” in the GC is controversial among scholars. See Gerhard Thür, Legal Procedure in the Gortyn Code. Response to Michael Gagarin (Vienna: Verlag der Österreichischen Akademie der Wissenschaften, 2011) [Thür, Response] at 147-148. Robb, Witness, supra, note 6??]  [24:  Some thing about the usual case.] 


In some instances, the code is nearly explicit, as in the following example of a dispute over the ownership of a slave:

And if they contend about a slave, each affirming that he is his, if a witness testifies, (the dikastas) is to rule (dikazein) according to the witness, but if they testify[footnoteRef:25] either for both sides or for neither, the dikastas is to swear an oath and decide (krinein).[footnoteRef:26] [25:  For the use of ‘testify’ to translate the verb apoponen, see Michael Gagarin & Paula Jean Perlman. The Laws of Ancient Crete: C. 650-400 BCE (Oxford: Oxford University Press, 2016) [Gagarin & Perlman, supra note 25,] at 139. ]  [26:  I. 17-24; Gagarin & Perlman, supra note 25, at 338.] 


In this case, it seems rather clear that if a witness testifies the dikastas should rule according to the words of the witness. Only if the testimony is not decisive, because there are competing testimonies, or if no testimony is available, is the dikastas instructed to decide the case, after taking an oath, apparently on at his discretion. Scholars have noted that this case demonstrates a difference in terminology applied consistently throughout the Gortyn codeGC, between two forms of resolution by a dikastas: a resolution based upon the testimony of witnesses (or an oath of denial taken by the defendant), is regularly referred to by the verb dikazein, rendering the meaning of ‘to give judgment’,[footnoteRef:27] whereas a resolution made in the absence of witness testimony (or a defendant’s oath of denial), is referred to using the verb krinein, rendering a somewhat different meaning, which could be translated as ‘to decide.’[footnoteRef:28] The difference in terminology signifies two varying levels of discretion granted to the dikastas in his ruling: when instructed to dikazein, he has limited discretion, or rather, he is bound by the testimony (or the oath of denial). However, when instructed to krinein, he has a broader discretion. [27:  This is the translation preferred by Roland F Willetts, ed, The Law Code of Gortyn Vol. 1 (Berlin-Boston: de Gruyter, 1967) [Willets]. Gagarin & Perlman, supra, note 25 translate “to rule.” ]  [28:  On the difference in terminology and its meaning, see JW Headlam, “The Procedure of the Gortynian Inscription” (1893) 13 The Journal of Hellenic Studies at 49, followed by Willetts, supra note 27 at 33; Robb, Witness, supra, note 6 at 643-646; Gagarin & Perlman, supra, note 25 at 137 and esp. 421-422. ] 


There is a relative consensus among scholars regarding how the dikastas should function where specific guidelines are provided by the GC, weather whether to imply dikazein or krinein.[footnoteRef:29] However, scholars differ substantially when considering other clauses of the GC where there are no explicit instructions for how the dikastas is to use the witness testimony when ruling the dispute. Such is the case of damages sued for an attempted sexual seduction: [29:  Although there are some differences as to the level of discretion granted to the dikastas even in the case of krinein. See further discussion below. ] 


If someone attempts to have intercourse with a free woman while a relative is watching over her (alternatively: who is under the guardianship of a relative), [footnoteRef:30] he shall pay ten staters if a witness should testify.[footnoteRef:31] [30:  Translation by Willetts supra note 27 at 40; see the explanation of this clause by Robb, Witness, supra, note 6 at 655-656. ]  [31:  II. 16-20; Gagarin & Perlman, supra note 25,, supra, note 25 at 345.] 


There is no direct instruction here to apply a specific method of ruling, either dikazein or krinein; the law simply states the fine to be paid, while adding that it is due “if a witness [should?] testify.” Scholars are in agreementgree that if a witness does not testify, then the dikastas has no discretion, and he is bound to reject the claim automatically.[footnoteRef:32] However, it is less clear what happens when a witness does testify. Is the decision in this case also automatic or, did the dikastas enjoy a broad discretion when making a decision while considering the words of a witness among other forms of evidence and the arguments of the parties?	Comment by Author: איזה רפרנס ל Gagarin  זה.  בפעם הראשונה את צריכה להכניס את כל המקור – שם פרטי/ שם משפחה, ואחר כך כפי שכתוב ברשימה הביבליוגרפית. בסוף תכתבי את הקיציר ב[סוגריים מרובעים] ואחר כך רק את זה.  תראי דוגמא כמו בספר של Holtz  בהערה 5 [32:  Gagarin, Procedure, 133. It is not clear how Gagarin views this case. While he states that in the absence of witnesses the claim will be automatically rejected, he also says in the same page that “the determining factor” as to whether the claim will be automatically rejected in the absence of witnesses, “seems to be whether the witness is a formal witness (who testifies to something he was formally summoned to witness) […] in which case the absence of a witness would mean that the transaction probably did not take place, or is an accidental witness (who testifies to facts he happens to know).” However, elsewhere Gagarin suggests that the witness in II. 16-20 must be an accidental witness; see Michael Gagarin, “The Function of Witnesses in Gortyn”; Symposion 1985, vorträge zur griechischen und hellenistischen rechtsgeschichte. köln, wien: böhlau. 1989 [Gagarin, Function] at 42. ] 


Alberto Maffi asserts that, whenever witnesses testify, the procedure will be automatically decided automatically according to their testimony. To him, there can be no krinein if witnesses come forward. Michael Gagarin, however, is hesitant to accept this interpretation.[footnoteRef:33] He holds that, in the GC, “there is no general rule for witnesses,”[footnoteRef:34] and that it is perfectly possible for a dikastas, in certain circumstances, to consider the testimony of witnesses without being bound by it.[footnoteRef:35]  [33:  Gagarin & Perlman, supra note 25,, supra note 25, at 422, list all the cases that, to them, are subject to the limited discretion rule, and II.16-20 is not one of them; apparently, they hold that the method of free decision applies for this case as well. Note that Gagarin’s position on this matter might have changed over the years. In his 1989 article regarding a similar phrasing found in clause I.14, he writes that “it is neither stated nor (in my view) implied by the law” that the dikastas must follow the testimony of that witness. In Gagarin & Perlman, supra note 25, at 341, he takes the opposite stance, writing that “if there is a witness the judge should rule according to the witness.”]  [34:  Gagarin, Procedure, 133.]  [35: Certainly, this is Gagarin’s opinion on any clause of the GC that instructs the dikastas to krinein. See Gagarin, Procedure, 137. Gagarin & Perlman, supra note 25, at 422. Here Gagarin and Perlman state more broadly that the method of free decision as in the case of krinein should apply whenever the GC does not include a specific instruction to the contrary. To them, this is the default of the GC: “In most provision, however, nothing is said about how the dispute is to be judged; in these the second method (swear and decide freely) would have to be used, making this method the most common one.” ] 

This difference of opinion comes to a head when we consider the interpretation of another clause of the GC, which does not refer to specific legal controversies, as the previous clauses cited above, but rather sets a general rule to apply in a variety of cases. The opposing opinions are manifested in the different translations offered to this clause by different scholars. This is the translation offered by Kevin Robb:

Whatever is written, he [the dikastas] shall rule on; the dikastas shall give judgment (dikazei) as it is written, according to witnesses or oaths [of denial]; but in other matters he shall himself take an oath and decide (homnunta krinei) according to the pleas.[footnoteRef:36] [36:  XI. 26-31; Robb, supra, note 6, at 645. Robb’s translation slightly deviates from the translation by Willett: “Whatever it is written that he shall give judgment upon, either according to witnesses or under oath of denial, the judge is to give judgment as is written; but in other matters he shall decide under oath according to the pleas.”] 


According to this reading, in any legal dispute, the dikastas must apply a two-stage test for decision:. First, if the law covers the dispute, he ought to make his ruling “bound strictly to the wording of the law and the testimony of witness.” [footnoteRef:37] Only in cases where this is not possible for any reason, then must he decide the case (krinein) according to his discretion. It might be impossible to rule according to the law if the matter at stake is not covered in the written law, or because witnesses are not available (and the defendant will not take an oath of denial), as stated explicitly in the case of the dispute over slave ownership cited above. But if the matter is covered by the law and there are witnesses, then the dikastas is bound by their word.  [37:  Robb, supra, note 6, at 646. ] 


A different translation of the same clause is offered by Gagarin:[footnoteRef:38] [38:  Gagarin, Procedure, 128; Gagarin & Perlman, supra note 25, at 421.] 


Whenever it is written that the dikastas is to rule according to witnesses or an oath of denial, he is to rule as is written, but in the other cases he is to swear an oath and decide with reference to the pleadings.

According to Gagarin, the dikastas is bound by the testimony of witnesses, when such exist, only in cases where the law explicitly states that he is bound in this way. However, in other cases (according to Gagarin, the majority of cases mentioned in the code), the dikastas is not compelled to rule according to the witnesses, and even if witnesses come forward to testify, he can nevertheless decide the case at his discretion.[footnoteRef:39] [39:  Gagarin, Procedure, 137; Gagarin & Perlman, supra note 25, at 422. ] 


Gagarin’s reading of these clauses reflects his assumption that Gortyn legal procedure followed the logic of the instrumental paradigm. According to Gagarin’s analysis, the Gortyn codeGC generally assumed a “rational” process of decision-making based on deliberation and examination of evidence.[footnoteRef:40] For him, the role of the dikastas was similar to that of a modern judge:[footnoteRef:41] if not instructed otherwise, he “should consider the evidence on both sides, including witnesses, and any arguments that either side might present” and then reach a decision.[footnoteRef:42] However, several scholars, including Robb and Maffi mentioned above, reject this assumption as anachronistic.[footnoteRef:43] They argue that, if the code is silent at times with regards toconcerning the guidelines that should direct the dikastas in his ruling, we ought not to interpret this silence through contemporary standards of decision-making. Instead, we ought to interpret the vague clauses in light of other clauses in the GC which clearly outline the limitations posed on the discretion of the dikastas by the testimony of witnesses.[footnoteRef:44] While they do not use this terminology, the reading preferred by these scholars views construes the authoritative paradigm as more befitting the reading of the ambiguous clauses of the GC.[footnoteRef:45] The choice between the instrumental paradigm and the authoritative paradigm is thus at the heart of the readings which different scholars prefer , in the case of the GC and in the case of the Uruk documents discussed above.  [40:  Michael Gagarin, “The Nature of Proofs in Antiphon” (1990) 85 Classical Philology at 28-29.]  [41:  Gagarin & Perlman, supra note 25, at 74. ]  [42:  Gagarin, Procedure, 137]  [43:  See also Thür, Response, supra, note 23 at 148. Thür objects to the translation of dikastas as ‘judge’, he holds that the authority of the person holding this title was only magisterial one and therefore his discretion, even when permitted by the Code, must have been narrow.]  [44:  This debate is linked to further disagreement in scholarship regarding the type of witnesses whose testimony is discussed in the GC. Over a hundred years ago, JW Headlam argued that all the witnesses mentioned in GC are only formal witnesses who were summoned beforehand for the purpose of witnessing a legal act and validating it. One possible implication of this reading is that the dikastas will always be bound to the testimony of such witnesses. Garagin, Function supra note 32 claims to have refuted Headlam’s theory; according to him, several clauses in the GC should be read as allowing accidental witnesses; presumably, if this reading is accepted, the assumption that the dikastas is always confined in his ruling by the words of witnesses should be rejected as well. However, many are not convinced by this alleged refutation; see the criticism in Robb, Witness, supra, note 6.]  [45:  The latter argument seems persuasive, especially with regards to those clauses of the GC where the conditional statement is used: “if a witness testifies” (αἰ ἀποπνίοι μαῖτυς). A similar conditional statement appears in clauses that portray witness testimony as undeniably decisive (as, for instance, in the clause regarding the ownership of the slave quoted above), and thus may be considered a formula, as suggested by Robb, supra, note 6, at 657.] 


What’s in a Term: The Semantic Field of the Term ‘Witness’ in Ancient Languagesfield of the Term ‘Witness’ in Ancient Languages

The conceptual distinction between the role of a judge and that of a witness that we make in modernity modern thought accords with our usage of two different terms to denote each function. Distinct terms to denote witnesses and judges exist also in ancient languages. However, ancient languages also preserve provide instances where the term reserved for a witness could not be understood as denoting anything but someone acting in the capacity of what we today would call a ‘judge’. In what follows, I discuss this peculiar conflation attested in four ancient languages: Akkadian, Biblical Hebrew, Greek, and Latin. Those occurrences of linguistic ambiguity were thus far treated in scholarship mostly as coincidences. Scholars who addressed them were unaware that a similar phenomenon existed in other languages, and attempted to explain the problem away, usually on etymological grounds. However, I argue that if the same phenomenon of linguistic over-determination recurs in several languages, without mutual dependency between the technical terms used for witnesses and judges in those languages, it is no longer tenable to assume the dual meanings as mere coincidence. Rather, it should be regarded as a conceptual pattern, whose explanation must be sought in the common jurisprudential underpinnings of the ancient societies under examination.	Comment by Author: Just say 'modernity?

1. Akkadian
In Akkadian the term for a witness is šibu.. [footnoteRef:46] Literally, this term denotes ‘elder’, equivalent to Hebrew sav (שָֹב) and Arabic šāyeb ( شايب). However, the title ‘elder’ in the ANE (as in the HB) is also used to denote a judicial role, and the elders (šībū) constitute a communal judicial institution.[footnoteRef:47] Given this dual meaning, “[t]he term šibu may present some ambiguity for the interpretation of those texts wherein either “(city) elder” or “witness” could have been meant.”[footnoteRef:48] Clearly, tThis overlapping conception might lead to translation difficulties.  In the absence of an alternative way method of resolving this ambiguity, scholars choose between possible translations based on the respective roles that they ascribed to the witness vis-àa- vis that of judges, roles which are unwittingly structured along the lines of the instrumental paradigm.[footnoteRef:49] Relying on the instrumental paradigm, however, sometimes proves to be a poor measure for deciding this this translation dilemma.   One example where the instrumental paradigm fails to accurately guide the translation accurately is found in the case of the Hittite law concerning lost property. This law is preserved in two versions, one being a revision of the other.[footnoteRef:50] The Old Hittite (OH) version of the text reads as follows:	Comment by Author: לא היה ברור לי מה זה CAD בהערה [46:  Is it only OK?? Simonetta Ponchia & Nicoletta Bellotto. “Zeuge (witness). A. in Mesopotamien” (2017) 15 Reallexikon fuer Assyriologie und Vorderasiatischen Archäologie at 254.; Šibū, CAD. ]  [47:  See Sophie Démare-Lafont, Judicial Decision-Making: Judges and Arbitrators, in THE OXFORD HANDBOOK OF CUNEIFORM CULTURE 335, 340 (2011). Bruce Wells, “Competing or Complementary? Judges and Elders in Biblical and Neo-Babylonian Law,” (2010) 16 Zeitschrift Für Altorientalische Und Biblische Rechtsgeschichte at 77; Timothy M Willis, The Elders of the City: a Study of The Elders-Laws in Deuteronomy (Atlanta, GA: Society for Biblical Literature, 2001) [Willis, The Elders]; Andrea Seri, Local Power in Old Babylonian Mesopotamia (London: Equinox Publ., 2005) [Seri, Local Power]. Their judicial role, however, often involved, however, notary, witness-like responsibilities. See 000 fleming??]  [48:  Seri, Local Power at 99. ]  [49:  For a straightforward account of applying this consideration in translation see Ignace J Gelb, “Šîbût kušurrāʾim, Witnesses of the Indemnity” (1984) 43 Journal of Near Eastern Studies at 269. While attempting to distinguish between ‘witnesses’ and ‘elders’ based on the morphology, Gelb openly admits that at times the translation he chose was informed by the roles played by the relevant figures, with the assumption that when an authoritative role was evident the translation chosen was that of elders regardless of the spelling, and vice versa. ]  [50:  On the two versions of Hittite laws see Martha T Roth, et al, ed, Law Collections from Mesopotamia and Asia Minor, Vol. 134. (Atlanta, GA: Scholars Press, 1997). The OH version is dated to 1650-1500 BCE; the NH version is dated to 1500-1150 BCE. ] 


If anyone finds a stray ox, a horse, a mule (or) a donkey, he shall drive it to the king’s gate. If he finds it in the country, they shall present it to the elders (LU.MEŠ ŠU.GI-aš). (The finder) shall harness it (i.e., use it while it is in his custody). When its owner finds it, he shall take it in full value, but he shall not have him (the finder) arrested as a thief. But if the finder does not present it to the elders, he shall be considered a thief.[footnoteRef:51] [51:  Section 71; Harry A Hoffner, ed, The Laws of the Hittites: A Critical Edition, Vol. 23 (Leiden-Boston: Brill, 1997) at 80.] 


The New Hittite (NH) version of the same law reads as follows:

If anyone finds implements or an ox, a sheep, a horse, (or) an ass, he shall drive it back to its owner, and (the owner) will lead it away. But if he cannot find its owner, he shall secure witnesses (Hitt. Kutruwaezzi) that he is only maintaining custody. Afterward (when) its owner finds it, he shall carry off in full what was lost. But if he does not secure witnesses, and afterwards its owner finds it (in his possession), he shall be considered a thief: he shall make threefold compensation.[footnoteRef:52] [52:  Section XXXV; Ibid at 54. ] 


In both these wordings of the law regarding the finding of lost objects,, the same basic principle is stated. For a finder of a lost object to avoid an accusation of theft, he ought to declare his finding publicly. According to the earlier version, this declaration has to be made to local authorities: to the king’s gate, if the discovery takes place in the city, or to the elders if it is in the country. The elders here are designated through the Sumerogram ŠU-GI which signifies šibu. In the later version, the same result is achieved by introducing the lost object to witnesses. To designate the securing  of witnesses, the NH version uses the Hittite verb Kutruwaezzi; kutruwa(n) being the noun “witness”..”

What should we make of the difference between the two versions of this law? Clearly tThe dual solution is not preserved in the NH version of the law. There, the option of introducing the lost object to the king’s gate officials in a city is omitted entirely. Things are less clear, however, with regard to the option of presenting it to the elders, according to the OH version, as opposed to introducing it to witnesses, according to the NH version. Did the NH version attempt to change the norm that governed the finding of lost objects, by moving from the elders, who were city officials, to witnesses with no such capacity? Scholars have noted that the NH version has introduced several modifications to the earlier OH version of certain laws, some more substantial than others, though not all have been changed. Much of the earlier version is preserved in the revised version. It is the task of scholars to interpret and inquire about what is merely a stylistic modification, perhaps for the purpose of modernizing the language, and what is a more substantive alteration.[footnoteRef:53] [53:  On this example of difficulty in translation see Willis, The Elders, supra, note 47, supra, note 47 at 70–71. Willis holds that witnesses act in their capacity as having an authoritative function, being not just witnesses but rather the elders of the village. This suggestion builds on the previous suggestion by Ignace J Gelb, “Old Akkadian Inscriptions in the Chicago Natural History Museum: Texts of Legal and Business Interest” (1955) 44 Fieldiana Anthropology at 161 at 187-188, who thinks that “the meaning ‘witness’ developed evidently from the fact that it was usually the older men or who served as witnesses to legal transactions.” ] 


One should note that the Sumerogram ŠU-GI that is translated as ‘‘“elders’’” in the earlier version could have equally been translated as ‘“witnesses’..” The fact that it was translated as “elders,” indicating the capacity of officials, is an interpreter’s choice. This choice is informed by the fact that officials designated by the Sumerogram have a parallel function, according to the text, to that of the ‘“king’s gate’..” This parallel suggests a formal office-bearing authority. According to the instrumental paradigm, this sort of authority is not typical of witnesses, whose testimony is rather a means for the implementation of someone else’s authority –- typically, a judge. This reasoning is clearly not unique to this clause. One might suspect that it lies in the background of additional translations involving the Sumerogram ŠU-GI. [footnoteRef:54] [54:  A similar difficulty occurs with the verb used to describe the statements of witnesses and judges in judicial settings. See for example the legal protocol from the Old Babylonian period discussed by Martha T Roth, “Reading Mesopotamian Law Cases PBS 5 100: A Question of Filiation” (2001) 44 Journal Of The Economic and Social History of the Orient at 243. The protocol makes use of the same verb (qabûm) for the statements of both witnesses and judges. In the translation, however, an effort is made to differentiate the meanings: when attributed to judges the verb is translated using the English verb ’to order’ (see, e.g., at 266, 285); when attributed to witnesses, it is translated using the English verb ‘to know’ (e.g. at 267, 271, 272).] 


Biblical Hebrew
In Hebrew, the terminus technicus for a witness is ‘ed (עד). It is regularly used when describing witnesses appearing before a judge in a legal setting. However, its use in the following verses from Exodus 23:1-3 is far from clear:

1You shall not accept a false report. You shall not join hands with a wicked man to be a malicious witness (‘ed). 2 You shall not follow the many (alternative: the rich or respectable people) to do evil, nor shall you bear witness (ṯa‘ăneh‘al rib) in a lawsuit siding with the many (alternative: with the rich or respectable people) thus giving a distorted judgment;3 neither shall you be partial to a poor man in his lawsuit.

This clause has been immensely difficult to interpret and has consequently generated numerous translations, which . These strive to make the verses coherent and thus introduce readings that obscure the interpretive difficulty. As I would like to draw attention to the interpretive challenge, in my translation offered here I have attempted a literal reading, maintaining the standard meaning of the technical language used throughout the HB for lawsuits and adjudicative functions. Clearly, the outcome of such a reading is rather confusing: it seems to suggest that the addressees of these verses are some hybrid combination of witnesses and judges. Verse 1b refers to a witness (‘ed); verse 2 does not mention the term ‘ed but 2b makes use of a verb typically used to denote testimony (lō ṯa‘ăneh‘al rib). At the same time, verse 1a seems to be addressing the person whose role is to receive testimony, warning him not to accept a false report (lō ṯiśā šêma‘ šāw), rather than to the one making this report.[footnoteRef:55] Verse 2b seems to imply that the subject of instruction is involved in giving judgment (le’hatot). According to the instrumental paradigm, both these latter functions are those of a judge. Verse 3 may be interpreted in either manner. [55:  A common solution is to understand the verb nasa in the sense of ‘to convey, to carry’, rather than its other typical meaning which is ‘to bear with, to accept’.XX This would allow a reading according to which verse 1 in toto addresses the witness alone. ] 


Which is it then? Do these verses refer to a witness or a judge?[footnoteRef:56] A range of explanations has been suggested in scholarship to address this question, but they all are unsatisfactory. If we read verse 1 as referring to a witness, we have to concede an irregular usage in the giving of testimony (lō ṯiśā).[footnoteRef:57] If we take verse 2 as referring to a judge, it is difficult to explain why it uses the customary language of testimony. It seems that the established terminologies regarding ‘witnesses’ and ‘judges’ are so deeply intertwined in those verses that it is nearly impossible to untangle them.[footnoteRef:58] [56:  On this problem see William H Propp, Exodus 19-40: A New Translation with Introduction and Commentary (Yale: Yale University Press Anchor Bible Series, 2006) at 274. It seems that whoever is the 'witness' referred to in v. 1, he is also the addressee of the instruction in v. 2. See Brevard S Childs, The Book of Exodus (Louisville, Kentucky: Westminster John Knox Press, 1974) at 480–481 Bernard S Jackson, Wisdom-Laws: A Study of The Mishpatim of Exodus 21: 1–22: 16 (Oxford: Oxford University Press, 2006) at 404. ]  [57:  See also the Greek version in LXX: οὐ παραδέξῃ ἀκοὴν ματαίαν.  ]  [58:  Moshe Weinfeld, “Judge and Officer in Ancient Israel and in the Ancient Near East” (1977) 7 Israel Oriental Studies at 78 notes a striking parallel between these verses and similar instructions recorded in an Egyptian document, the stele of Horemheb. There it is clear that the instructions are directed to judges. Weinfeld does not comment on the use of the title ‘ed in this context in Exodus. ] 


Other occurrences of the term ‘ed in the HB are even more puzzling, since they demonstrate the a use of the term to describes purely judicial roles. Two striking examples of this phenomenon refer to no other but Yahweh as an ‘ed. The first comes from the first chapter of the prophecy of Micah:

2Hear, you peoples, all of you;  pay attention, O earth, and all that is in it, and let Yahweh be a witness (‘ed) against you, Yahweh from his holy temple. 3For behold, Yahweh is coming out of his place, and will come down and tread upon the high places of the earth. 4And the mountains will melt under him,  and the valleys will split open, like wax before the fire, like waters poured down a steep place. 5All this is for the transgression of Jacob and for the sins of the house of Israel […] 6 Therefore I will make Samaria a heap in the open country, place for planting vineyards, and I will pour down her stones into the valley and uncover her foundations.[footnoteRef:59] [59:  Mic.1, 2-6 ESV. ] 


Prima facie, it seems that, in verse 2, Yahweh is announcing his forthcoming judgment of the sins of Samaria, a judgment that is counted in verse 6. The only factor which casts doubt on this reading is that in verse 2 Yahweh is referred to as an ‘ed, presumably a witness and not a judge. This creates a problem as because it is odd for Yahweh to be playing an instrumental role in divine judgment, such that  one would expect a witness to play according to the instrumental paradigm. Rrather, it seems clear that the text considers Yahweh as the ultimate judge. 

Various solutions have been suggested to this problem. According to some, ‘ed is used in the sense of the accuser and not the judge.[footnoteRef:60] Indeed, in other instances in the HB, the witnesses seem to be making the accusations against a defendant in a trial. However, this reading does not solve the problem here since, if Yahweh is the accuser, who is the judge? In the standard legal arrangement, the accuser, like a witness, is subject to a higher authority, who presides over the case. Portraying Yahweh as fulfilling such a secondary role, either as a witness or as an accuser, seems equally problematic. Another suggested solution is to view Yahweh as possessing a dual function, both as an accuser/ a witness (in v. 2) and as a judge (in v. 3-6). [footnoteRef:61]  Against these readings, David Anderson and Noel Freedman suggest that ‘ed here should be read as simply meaning: a judge.[footnoteRef:62] While they do not use this terminology, what their reading makes evident is that too often we take the instrumental paradigm for granted, where the text in fact seems to be shaped according to the authoritative paradigm.  [60:  See William Osborn, Aspects of Court Procedures in Ancient Israel and Mesopotamia (MA Thesis, University of London, 1973) at 59; C van Leeuwen, “Ēd,” in Mark E. Biddle, ed, Theological Lexicon of the Old Testament vol II, at 838 (Peabody, MA: Hendrickson Publishers, 1997) at 843. According to another reading, the title ‘ed is not used here in a legal sense at all but rather entails a simple warning; The verb ‘wd, from which the noun ‘ed is derived, bears the meaning of warning in other places in the HB. Such a reading is based on a layering of the sources, assuming that verses 3–5 are later than 1–2. See Yair Hoffman, Micah. Mikra l’Israel (Jerusalem: Magnes Press, 2017) at 59. For an objection to such layering see Anderson & Freedman, supra, note 6, at 00.]  [61:  For Yahweh as both a witness and a judge here, see Pieter A Verhoef, The Books of Haggai and Malachi (Grand Rapids, MI: Eerdmans, 1987) at 293; Fanie Snyman, Malachi. Historical commentary on the Old Testament (Leuven: Peeters, 2015) at 138-139.]  [62:  Anderson & Freedman, supra, note 6, at 138–139, 155.] 


Understanding ‘ed as fulfilling a judicial function seems to be the only plausible reading when we turn to our second example, from the book of Malachi: 

Then I will draw near to you for judgment. I will be a swift witness (‘ed) against the sorcerers, against the adulterers, against those who swear falsely, against those who oppress the hired worker in his wages, the widow and the fatherless, against those who thrust aside the sojourner, and do not fear me, says the Yahweh of hosts.[footnoteRef:63] [63:  Mal. 3:5-6 ESV.] 


Here Yahweh promises to judge and punish his people harshly for their extensive violations of the law and unjust behavior. This seems to be the role of a judges. [footnoteRef:64] Yet in doing so, God is referred to as an ‘ed. Therefore, ‘ed must also denote ‘judge.’. 	Comment by Author: Bovavti  בהערה אינו מופיע ברשימת המקורות [64:  On the possibility that according to biblical legal thought, witnesses at times fulfilled judicial functions, see Berend Gemser, “The RÎB– * or Controversy – Pattern in Hebrew Mentality, in Wisdom in Israel and in the Ancient Near East” in Noth Thomas & Winton Thomas, eds, Wisdom in Israel and in the Ancient Near East (Leiden-Boston: Brill, 1969) at XXX’ Bovavti, XXX. Another interpretation might be that the descriptions of the punishing deity are akin with the Deuteronomic principle, according to which witnesses are to perform the verdict and execute those sentenced to death; See XXX. However, more than this analogy explains why God is portrayed as a witness after all, it seems to beg the question of why the witnesses are in charge of executions from the first place. ] 


Some commentators have attempted to resist this conclusion and to maintain some conceptual distinction between the role of a witness and that of a judge. This effort yields difficult readings, such as the following: “Here the function of the witness within the court proceedings is not secondary but rather identical with that of the judge who can act swiftly because he was himself a witness.”[footnoteRef:65] However, this reading appears incompatible with the text, since Yahweh is said here to be “a swift witness” exactly when imposing judgment. No other description is provided for his judicial function. This is very different from acting swiftly as a judge based on one’s previous knowledge as a witness. The phrasing of the verses in Malachi thus suggests that in calling Yahweh an ‘ed we are actually saying that he is a judge.[footnoteRef:66] [65:  Horacio Simian-Yofre & Douglas H. Stott, trans. “wd” (1999) 10 Theological Dictionary Of The Old Testament at 495; ‘wd, 506. C van Leeuwen, “Ēd,” in Mark E. Biddle, ed, Theological Lexicon of the Old Testament vol II, at 838 (Peabody, MA: Hendrickson Publishers, 1997) at 843 similarly mentions these verses as one of the examples in which God acts as a witness and as a judge at the same time.]  [66:  For additional examples in which Yahweh is titled ‘ed when sitting in judgment see Jeremiah 23; Malachi 14.] 


Greek
For Greek sources, our focus will be on the term istor (ἴστορ). Dictionaries translate the term as having two meanings: (1) witness and (2) judge.[footnoteRef:67] The identification of istor as a witness is based on inscriptions from several cities in Boeotia, , where istores (spelled ϝίστορες) are mentioned in manumission procedures.; Those function-bearers could be termed either istores or martures, a standard word for witnesses.[footnoteRef:68] While these inscriptions are dated as early as the third century BCE, support for this reading is found in even earlier sources, where istores is used in archaic oath formulae. Again, these formulae could refer to divine entities either as istores or as martures.[footnoteRef:69] [67:  S.v. ἴστορ, in Henry G Liddell, Robert Scott and Henry S Jones, Greek-English Lexicon, 9th ed with supplements (Oxford: Oxford University Press, 1996). The meaning of istor as ‘judge’ is often considered archaic and earlier.]  [68:  For the discussion of these manumission inscriptions, see Claire Grenet, “Manumission in Hellenistic Boeotia: New Considerations on the Chronology of the Inscriptions,” in Nikolaos Papazarkadas, ed, The Epigraphy and History of Boeotia (Leiden-Boston: Brill, 2014); John M Fossey, “A Dedication and More Manumissions from Khaironeia” in Epigraphica Boeotica Volume 2 (Leiden-Boston: Brill, 2014). The term ‘istores’ for witnesses appears in manumissions from Thespiae, Lebadeia, Chaeronea, and more. ]  [69:  Examples for the use of istores in oaths are the famous Athenian ephebic oath (Poll. 8.106; Lycurgus 1.77) and the Hippocratic oath (Hp. Jusj. init.)] 

In other early usages of the term, however, its meaning is less clear. Hesiod mentions the istor (spelled ἵστωρ) as a person blessed with some kind of talent granted from birth.[footnoteRef:70] This meaning is difficult to reconcile with the definition of an istor as depending on a concrete event that he or she may or may not witness in the future. The term istor appears in two much-debated instances in Homer’s Iliad as one who is required to put an end to a dispute between rival parties, where the istor seems to function as a judge or - a description more in line with the attribution of a general talent, as suggested by Hesiod.[footnoteRef:71] In one instance, Agamemnon is referred to by Idomeneus as the istor who could be chosen to decide between his and Aias’ opinion of the outcome of a race.[footnoteRef:72] The other mention, which is found in a more elaborated context, is in the ekphrastic trial scene on Achilles’s shield: [70:  Hesiod, Works and Days, 792, noting that a son begotten in the month’s twentieth day will prove to be a istor fos. According to an alternative reading, the twentieth day is good for a istor to beget son. See Edwin D Floyd. “The Sources of Greek ‘Ἵστωρ’ Judge, Witness” (1990) 68 Glotta [Floyd, Sources] at 159–160. ]  [71:  The scholarly discussion of the istor in Homer is abundant; relevant references are noted in context. ]  [72:  A Verity, The Iliad (Oxford: Oxford University Press, 2011). XXIII at 486.] 


In the meeting-place a crowd of citizens had formed; a dispute had arisen there, and two men were quarreling over the blood-money of a man who had been killed. One claimed he had paid it in full, appealing to the people, while the other said he had received nothing; both were anxious to go to an arbitrator (istor) for judgment. The people took sides, shouting support for both; heralds were holding them back, while the elders sat on polished stones in a sacred circle, holding in their hands the loud-voiced heralds’ staffs. The disputants rushed up to these men, and they gave their judgments in turn; two talents of gold lay before them, to be given to the judge who should deliver to them the straightest verdict.[footnoteRef:73] [73:  Ibid XVIII at 497–508.] 


This is one translation out of many offered of this passage, which poses significant interpretive problems.[footnoteRef:74] One central ambiguity has to do with the role of the istor in the scene apropos that of the elders who are mentioned shortly afterward. Is the istor one of them, or does he have a different role? This question arises because it is clear from the text that the istor holds the authority to resolve the case at hand. The Greek reads: amphô d' hiesthên epi istori peirar helesthai.[footnoteRef:75] To give just a handful of examples of translations of this line:[footnoteRef:76] “Both parties insisted that the issue should be settled by a referee”;[footnoteRef:77] “both were willing to appeal to an umpire for the decision”;[footnoteRef:78] “Both then made for an arbitrator, to have a decision”;[footnoteRef:79] “both were eager to take a decision from an arbitrator”;[footnoteRef:80] “both men pressed for a judge to cut the knot.”[footnoteRef:81] All these translations reflect the reading that the istor puts an end, peirar, to the dispute.; The noun peirar denotes an ‘end’ or ‘limit.’ Given that the istor is introduced in the text only through this single sentence, the decisive role of the istor in any translation seems unavoidable.[footnoteRef:82]	Comment by Author: Elsewhere you use Greek orthography. Perhaps stick with one and stay consistent throughout? [74:  For an overview and summary of central discussions of this passage see Sima Avramović, “Blood-Money in Homer-Role of Istor in the Trial Scene on the Shield of Achilles (IL. 18, 497-508)” (2017) 67 Zbornik PFZ [Avramović, Blood-Money] at 723.]  [75:  ἄμφω δ᾽ ἱέσθην ἐπὶ ἴστορι πεῖραρ ἑλέσθαι. ]  [76:  See further Avramović, Blood-Money at 725-731.]  [77:  E. V. Rieu, The Iliad by Homer (Middlesex, 1950).]  [78:  W.H.D. Rouse, The Iliad (Cambridge, 1938).]  [79:  R. Lattimore, The Iliad of Homer (Chicago, 1951).]  [80:  M. Hammond, Homer: The Iliad. A New Prose Translation (London, 1987).]  [81:  R. Fagles, The Iliad (New York, 1990).]  [82:  Cf. Gerhard Thür, “Oaths and Dispute Settlement in Ancient Greek Law,” in Lin Foxhall & Andrew Lewis L Fox, ed, Greek Law in its Political Setting. Justification not Justice (Oxford: Oxford University Press, 1996) [Thür, Oaths] at 69. For Thür, the istor is a divine guarantor that will oversee the enforcement of an oath that the parties are about to take. For the judicial aspect of this role see discussion below. ] 


The translation of the word istor as an arbiter or a judge has raised objections. Some scholars have preferred a more neutral word, e.g. ‘“an umpire’”,,” ‘“referee’”,,” or ‘“one who knows.’”[footnoteRef:83] Most scholars assume that istor is derived from the verb oida, “to see, to know,” which would fit with the identification of an istor with a witness of some kind.[footnoteRef:84] However, in light of the authority that is attributed to the istor to resolve the dispute, commentators are hesitant to translate it as simply denoting ‘“witness’”,,” even if they assume that one aspect of his role is also to bear witness and record something in his memory.[footnoteRef:85] In other words, the instrumental paradigm holds back on the translation of istor as witness here, despite the consensus in scholarship that this is the more standard sense of the term. A witness is not expected to have the authority which that this text ascribes to the istor, to put an end to a dispute.; Presumably, this authority belongs with to the judges.  If we were to read the text according to the authoritative paradigm, on the other hand, there would be no tension between the title, a witness, and the role expected to be played by the figure carrying this title; , namely, putting an end to a deputed case.  [83:  N Hammond, “The Scene in Iliad 18, 497-508 and the Albanian Blood-Feud” (1985) 22 Bulletin of the American Society of Papyrologists at 81; R J Bonner & G. E. Smith, The Administration of Justice from Homer to Aristotle vol. 1 (Chicago: AMS Press, 1930); Hans J Wolff, “The Origin of Judicial Litigation among the Greeks” (1946) 4 Traditio at 31. ]  [84:  For a critical evaluation of the etymology of istor, see Floyd, Sources, supra, note 70. Floyd suggests an alternative etymology based on the verb izein “to sit, to seat”; which would better explain, according to him, the archaic meaning of istor as a judge. ]  [85:  Be it the parties’ arguments, oaths, or simply past events, see Avramović, Blood-Money, supra, note 74 at 751, and also 737 n. 42; Gastón J Basile “Τhe Homeric Blood-Money and Oath-Taking” (2018) 28 Cuadernos De Filología Clásica – Estudios Griegos E Indoeuropeos at 30. Also cf. Eva Cantarella, “Private Revenge and Public Justice: The Settlement of Disputes in Homer’s Iliad” (2001) 3 Punishment and Society at 478. Basile suggests the concept of divine entities who witness oaths and thus record human undertakings as a model for the istor as witness. However, the divine istores are hardly witnesses in this simple sense. See discussion below. ] 


Latin
The clearest conflation of witnesses and judges in a Latin text is known from the ancient procedure of the declaration of war. According to the description provided by the historian Titus Livy, in the ancient times a declaration of war was preceded by a visit of a fetial priest to the enemy’s territory, where he presented the Roman claims and demanded restitution. If those demands were not met, says Livy, then “at the expiration of thirty-three days, for that is the fixed period of grace, he declares war in the following terms: 

‘Hear, o!0 Jupiter, and thou Janus Quirinus, and all ye heavenly gods, and ye, gods of earth and of the lower world, hear me! I call you as witnesses[footnoteRef:86] that this people’ — mentioning it by name — ‘is unjust (ego vos testor populum ilium […] iniustum esse), and does not fulfill its sacred obligations. But about these matters we must consult the elders in our own land in what way we may obtain our rights.’”[footnoteRef:87] 	Comment by Author: אני משער ש Roberts הוא מתרגם של Livy אבל אין ערך כזה בביליוגרפיה	Comment by Author: צריך מהדורה של התרגום [86:  Roberts “I call you to witness.” ]  [87:  Livy, 1.32.9-10.] 


The declaration of war thus included a nomination of deities as witnesses. In what sense? What is the result of making the gods witnesses in this case? Scholars agree that the gods are not called upon as passive witnesses, to observe the event alone, but rather they are expected to decide who which of the rivaling parties is just and who is unjust, and furthermore, to play an active part in punishing the unjust nation:  “the ‘“witnessing’” that the gods should perform means that they, in the war about to begin with the agreement of the senate, [should] destroy the ‘“unjust’” enemy people and provide  a just Rroman victory.”[footnoteRef:88] This active part of adjudication and punishment ascribed to the gods is not the role typically associated with witnesses; rather, according to the instrumental paradigm, it is closer to the role of a judge.  [88:  Max Kaser, Das altrömische ius: Studien zur Rechtsvorstellung und Rechtsgeschichte der Römer. (Göttingen: Vandenhoeck and Ruprecht, 1949) at 21, as translated by Alan Watson, International Law in Archaic Rome: War and Religion (Baltimore, MD: Johns Hopkins University Press, 1993) [Watson, War and Religion] at 11. ] 


If the reference to the gods as witnesses in the formal phrasing of the declaration of war formula might be seenseem rather laconic, a bolder expression of the same idea is found in a different passage where Livy quotes the words of Tullus Hostillius, the third king of Rome, on the verge of the war with Alba Longa. A few paragraphs before his discussion ofe discusses the declaration of war procedure, Livy mentions the whereabouts of that war with Alba Longa, that which has begun with both parties seeking to provoke one another. Alban envoys were sent to Tullus, to present him with the Alban demands, and threaten to declare war if those demands are not met. At this time, says Livy, Tullus himself has already sent his own envoys to present the Albans with Roman demands and to threaten them with war, and they were faster to complete their mission. When the Alban envoys approached Tullus, the Roman envoys have already announced to the Alban governor that if the Roman demands were not fulfilled, a war will begin in thirty days (a detail that echoes the fetial priests’ declaration procedure), thus setting the declaration of war in motion. In answer to the Alban envoys’ threat, “Tullus replied: 

“Tell your king the Roman king make the gods witnesses (deos facere testes) [footnoteRef:89], that whichever nation is the first to dismiss with ignominy the envoys who came to seek redress, upon that nation they will visit all the sufferings of this war.”[footnoteRef:90] 	Comment by Author: כמו"כ כאן [89:  In Roberts’ translation: “calls the gods to witness.” ]  [90:  Livy, 1.22.7. ] 


This text openly paraphrases the declaration of war formula, this time presenting it as part of the narrative rather than in a prescriptive form.[footnoteRef:91] The narrated phrasing makes clear that the calling upon the gods as witnesses in the formula is intended so that “upon this [the unjust] nation they [the gods] will visit all the sufferings of this war” (ut in eum omnes expetant huiusce clades belli). Clearly tThe gods’ role is not a passive role of observers; according to Alan Watson, “it is self-evident in the words of Tullus that […] the gods are to act, to punish. They are judges is a criminal suit, not witnesses”..”[footnoteRef:92]   [91:  The commentary]  [92:  Watson, War and Religion, supra, note 88 at 13. Building on this conclusion, Watson seeks to explain also the meaning of “litis contestation” in Roman legal procedure; but his argument on the latter point is less convincing. See Ibid, 13-16. ] 


In line with the instrumental paradigm, Watson assumes that the role of a witness and that of a judge are essentially different. This assumption leads him to argue that in different periods the term testis had different meanings: originally it meant ‘a judge,’ as indicated by the fetial declaration of war; only later it has come to mean ‘a witness.’[footnoteRef:93]  He also suggests an etymological explanation to back support this theory.[footnoteRef:94] Clearly, hHad Watson considered the authoritative model of the role of witnesses which that is suggested by the ancient parallels surveyed above, this would have led to a much easier reading of the ancient Roman declaration of war, rendering   his questionable historical reconstruction as well as etymological explanation unnecessary. [93:  To make his argument, Watson finds it necessary to reject an alternative analysis by Max Kaser, which reads the nomination of the gods as witnesses as signifying that an oath is being taken. Indeed, in oath formulae deities are regularly invoked as witnesses, and I will discuss this phenomenon in the third part of the article below.]  [94:  The etymological reconstruction is based on that assumption that “the decent of testis is from a meaning of ‘third person’” ibid, 13, text near n. 6. Watson’s conclusion received mixed responses. Federico Santangelo, “The Fetials and Their ‘Ius’” (2008) 85 Bulletin of the Institute of Classical Studies at 85 n. 76 rejects it as unconvincing; Elizabeth A Meyer, Legitimacy and Law in the Roman World: Tabulae in Roman Belief and Practice (Cambridge: Cambridge University Press, 2004) at 118–19, n. 111–112, refers to it as valid and established. ] 


Oaths Deities as Witnesses
The third category of texts to be discussed in this article are is oath formulations. It is well established in scholarship that societies of the ANE and their Mediterranean contemporaries shared the same basic oath structure.[footnoteRef:95] Witnesses play an important role in this structure and, arguably, this role hardly fits the instrumental paradigm. In this context, witnesses are mostly divine rather than mortal; a point which will further underscore the argument advanced below.	Comment by Author: Karavits and Kitts אינם ברשימה הביבליוגרפית [95:  For a cross-cultural treatment of ancient oaths in ANE and the Mediterranean milieu, see Karavites 1992; Kitts 2005. This shared tradition is reflected also in the uniformity of treaty and covenantal structures as oath-based mechanism, see Moshe Weinfeld, “The Common Heritage of Covenantal Traditions in the Ancient World” in Luciano Canfora, et al, eds, I Trattati nel Mondo Antico Forma Ideologia Funzione (Roma: L’erma di Bretschneider, 1989) at 175.] 


[bookmark: _Ref16708738]First, it is necessary to recall the basic structure of oaths in the ancient societies under consideration: an oath is a declaration, or an undertaking, accompanied by a conditional curse (self-curse, if the speaker is the one taking the oath).[footnoteRef:96] The curse will apply if the declaration is false, or, in the case of promissory oaths, where a person undertakes to perform a certain act, if this promise is not kept. Furthermore, oaths regularly involve the invocation of divine entities, whether explicitly or through reference to a sacred object.[footnoteRef:97]  Of all these elements, we shall focus on the role played by the divine entities in the establishment of oaths.  	Comment by Author: Ziegler, Promises to Keep  לא מופיע בביבליוגרפיה הוספתי מגוגל. [96:  On oaths in the Ancient Near East, see Malgorzata Sandowicz, Oaths and Curses: A Study in Neo-and Late Babylonian Legal Formulary (Münster: Ugarit, 2012) [Sandowicz, Oaths and Curses]. On HB oaths, see the survey of scholarly opinions by Yael Ziegler, Promises to Keep: The Oath in Biblical Narrative (Leiden: Brill, 2008) at 8. To the references mentioned by her one should add Sheldon H Blank, “The Curse, Blasphemy, the Spell, and the Oath” (1950) 23 Hebrew Union College Annual at 2 n. 4. On Greek oaths in the archaic and classic periods, see Alan H Sommerstein & Isabelle C. Torrance, Oaths and Swearing in Ancient Greece (Berlin de Gruyter, 2014) [Sommerstein & Torrance, Oaths and Swearing] at 1. On Roman oaths, see Frances V Hickson, Roman Prayer Language: Livy and the Aeneid of Vergil (Berlin-Boston: de Gruyter, 2015) [Hickson, Roman Prayer Language] at 107. Studies that prefer the linguistic treatment of oath formula on the expense of its semantics and functionality miss this unifying feature of all oaths and end up with a reductive accumulative account of oaths as a variety of expressions with no shared underling logic. See, e.g. Blane Conklin, Oath Formulas in Biblical Hebrew Vol. 5. (University Park, PA: Penn State Press, 2011) [Conklin, Oath Formulas] at 24 n.9: “Oaths are generally authenticated either by appealing to a precious entity outside oneself or by calling down a curse on oneself if one’s words prove false.” However, these are not independent alternatives; the calling of someone dear implies a threat to their well-being and thus a threat (curse) to the swearer. ]  [97:  While some oath formulations do not explicitly mention the divine deity invoked, their invocation is implied by the underlying curse which will be imposed by the deities; see discussion below. Conklin, Oath Formulas, which mentions the calling of deities as witnesses as one of several possible “authentication methods” (see chap. 2) overlooks this point completely. ] 


The divine entities who which function as the oath deities are summoned to oversee the enforcement of the oath. “The role of these para-human beings in this context was to reward or punish those who either observed or contravened, respectively, the conditions imposed upon them by oath.”[footnoteRef:98] If the oath is violated, the oath deities will be the ones to impose the curses and thus punish the oath violators. Similarly, the deities may also be said to grant benefits and reward those who righteously fulfill their oaths.[footnoteRef:99] Such rewards are a positive means of enforcement of oaths, parallel in function to the negative means of curses and punishments. Thus, some scholars refer to the role of oath deities as ‘guarantors’ or ‘guardians’ of the oath.[footnoteRef:100] As guarantors, the deities are also required to cast judgment and decide whether or not a violation took place, before they impose appropriate sanctions –, a fact which that renders their role quasi-judicial. Some ancient texts use adjudicatory verbs when describing the role of the deities who witness oaths. This is the case in Genesis (Ch. chapter 31), where Laban is cited as inviting Jacob to take an oath and thus enter into a mutual covenant: “(47) Let us make a covenant […] (53) The God of Abraham and the God of Nahor, the God of their father, let them judge (yišpəṭū) between us.” The following verse concludes (54): “So Jacob swore by the Fear [i.e., god] of his father Isaac.” להוסיף את היוונים [98:  Gary M Beckman, “Zeuge (witness). B. Bei den Heithitern” (2017) 15 Reallexikon fuer Assyriologie und Vorderasiatischen Archäologie at 260. Similarly with regards to Greek oaths, see IC Torrance, “‘Of Cabbages and Kings’: The Eideshort Phenomenon,” in AH Sommerstein, IC Torrance, eds, Oaths and Swearing in Ancient Greece (Berlin-Boston: de Gruyter, 2014) at 111: “The defining feature of an oath is the invocation of one or more superhuman powers, normally gods or cult-heroes, to witness the oath statement in order to guarantee its validity and to punish the would-be perjurer.” ]  [99:  On blessing and rewards and oaths in the Greek context see Sommerstein & Torrance, Oaths and Swearing, supra, note 96 at 12– 13. ]  [100:  For the use of ‘guarantors’, see Sandowicz, Oaths and Curses, supra, note 96 at 5; Gary M Beckman & Harry A Hoffner, eds, Hittite Diplomatic Texts (Atlanta, GA: Society for Biblical Literature, 1999) [Beckman & Hoffner, Hittite Diplomatic Texts] at 42, 47; Thür, Oaths, supra, note 82 at 69; for ‘guardians’, see Sommerstein & Torrance, Oaths and Swearing, supra, note 96 at 00] 


While adjudicative verbs might be employed, no designated terms are used to denote the deities’ titles as judges or guarantors of oaths.[footnoteRef:101] Rather, oath deities are regularly referred to as ‘witnesses.’ A few examples from various cultural contexts will demonstrate this pattern. These examples are by no means unique, but rather represent a common oath formulation. [101:  Beckman & Hoffner, Hittite Diplomatic Texts at 00.] 


(1) In the book of Jeremiah, the people of Israel take an oath to obey the commandments of Yahweh. The oath is expressed through a conditional phrase (‘im lō), intimating a conditional curse to apply in case of violation, and by the call unto Yahweh to be a witness:
May Yahweh be a true and faithful witness against us if we do not act according to all the word with which Yahweh your God sends you to us.[footnoteRef:102]	Comment by Author: תרגום/מהדורה? [102:  Jer. 42:5. ] 

(2) In Homer’s Iliad, Hypnos makes Hera swear that she will let him marry Pasithea, in return for his help in putting Zeus to sleep. He too calls upon gods as witnesses:
Well then, swear to me now by the inviolable waters of Styx, with one hand on the fertile earth, one on the shimmering sea, so that all the gods with Cronos down below may bear witness, that you will grant me one of the young Graces, Pasithea, whom I’ve longed for all my days.[footnoteRef:103]	Comment by Author: מהדורה? [103:  Iliad XIV 270- 275.] 

(3) The Roman historian Livy records the oath taken by Lucius Junius Brutus to take revenge for Lucretia’s rape and to hunt down Lucius Tarquinius Superbus and his family. Again, gods are called as witnesses:
By this blood, most chaste until a prince wronged it, I swear, and I take you, gods, to witness, that I will pursue Lucius Tarquinius Superbus and his wicked wife and all his children, with sword, with fire, aye with whatsoever violence I may […].[footnoteRef:104] [104:  Livy, 1.59.1. ] 


It is also worth noting that Cicero, in a more general account of what oaths are, mentions the inevitable element of calling gods as witnesses: “For a sworn oath is a religious affirmation; and it is what you promised with this affirmation and, as it were, with a god as your witness, which must be kept.”[footnoteRef:105]	Comment by Author: מהדורה? [105:  Cicero, On Duties, III.104, p. 164.] 


The association of oath deities with their title as witnesses to oaths is so strong that the very mention of a divine entity as a witness is, in itself, sufficient to indicate that an oath is being initiated, even at in the very absence of any additional oath terminology.[footnoteRef:106] Moreover, the verb indicating the summoning of witnesses in both Hebrew (hē‘îd) and Greek (marturomai) functions as a synonym for the initiation of an oath.[footnoteRef:107] But why were deities so often termed ‘witnesses’ and not ‘judges’, ‘guarantors’, or something similar? Scholarly reflections on this problem suggest different strategies for dealing with it. I consider two such approaches below: one is that oath deities functioned as either witnesses or judges; the second is that oath deities functioned as both witnesses and judges. Notably, both these solutions maintain a conceptual separation between the role of a witness and that of a judge, a separation which that lies at the heart of the instrumental paradigm. It seems that if this paradigm is valid, one of these solutions must work. 	Comment by Author: הרפרנסים בהערה X. Cyr. 7.1.9, Hdt. 5.93, Thuc. 6.29
צריכים טיפול [106:  Cf. Irene Polinskaya, “‘Calling Upon Gods as Witnesses’ in Ancient Greece” (2012) 10 Mètis at 23. Polinskaya claims, albeit in a Greek context, that it was possible to call deities to witness “situations where no oaths [were] sworn” (24), and that gods could be invoked “as simple observers, not as executors of justice” (27). Sommerstein, Oath and Swearing at 4–5 explains the implausibility of this analysis. ]  [107:  On the Hebrew, see Orit Malka, “On the Meaning of hē‘îd in Biblical Hebrew: Between Summoning Witnesses and Imposing Oaths” (2021) 1 Vetus Testamentum, at 1; on the Greek see X. Cyr. 7.1.9, Hdt. 5.93, Thuc. 6.29. ] 


1. Either Witnesses or Judges
Some scholars, who take notice of texts in which an oath is initiated without the divine entities explicitly summoned as witnesses, suggest that a distinction needs to be made between two types of oaths: one in which the role of deities is (only) to witness the parties’ initial declarations and a second type in which they function (only) as judges or guarantors who enforce the oath. An example of this attitude can be found in the following account by the late biblical scholar Moshe Segal:

There are times when the oath-taker calls upon Yahweh to be a witness that he is indeed speaking the truth; in others, which are probably the majority, the oath-taker undertakes a self-curse which he shall suffer from the hand of Yahweh in case he lies. Thus, we have two kinds of oaths: one where Yahweh, or some other dear or holy entity, is called upon to be a witness, and we shall call such an oath ‘the oath of testimony’, and the other, that includes a curse, where Yahweh is called upon to be a judge and to impose the curse to the oath-taker or the one whom the oath was imposed upon, if he violates it, and that is ‘the oath of curse’.[footnoteRef:108] [108:  See Moshe Z Segal, “Li-Beniyyat Pesuqei ha-Shevu‘ah ve-ha-Neder be-‘Ivrit’” (1928) 35 Lĕšonénu at 218; similarly, Ziegler, Promises to Keep at 43-44: “It is possible that God is meant to function in separate and distinct capacities, depending upon the context or formula of the oath.” ] 


However, the attempt to distinguish between two types of oaths, depending on the wording of the oath formula, is doomed to fail. Many oaths explicitly include both functions of the deities, who are called upon both to witness and to punish violators. One biblical example of this is the oath of Jacob and Laban mentioned above. In Gen. 31:50, Laban says to Jacob: “God is witness between you and me […]”; and a few verses later he adds (53): “The God of Abraham and the God of Nahor, the God of their father, let them judge between us.” Here is another example,   out of many, from the Iliad (XIX 258-65): “Let Zeus first be my witness, highest of the gods and greatest, and Earth, and Helios the Sun […] that I have never laid a hand on the girl Briseis […] If any of this is falsely sworn, may the gods give me many griefs, all that they inflict on those who swear falsely before them.” 

In fFact, there is no need for an explicit mention of deities as introducing judgment to assume that the swearing parties entrusted them with this task. That this is their basic function with respect to oaths is, as noted above, integral to the internal logic of oaths. Most scholars therefore hold that the function of the deities as judges or guarantors is implicitly anticipated even in those oaths which simply refer to the deities as witnesses. [footnoteRef:109] [109:  00] 


A Hittite oath text from the middle of the fourteenth century BCE overtly affirms this approach. In this case, the oath is taken within the framework of a treaty between Suppiluliuma I, king of Hatti, and Aziru, king of Amurru. Since this was an international treaty, two versions of the text were drafted (and luckily survived), one in Akkadian, and the other in Hittite. This is how the section on witnesses is presented in the Hittite version of the treaty:

 §16 I have now summoned the thousand Gods to assembly for this oath, and I have called them to witness, they shall be witnesses.[footnoteRef:110] [110:  Beckman & Hoffner, Hittite Diplomatic Texts, supra, note 100 at 36. ] 


The Hittite text ends here. Nothing more is added, although there remains some free space on the tablet. When we turn to the Akkadian version, it presents us with a long enumeration of the gods and goddesses guaranteeing the oath, and adds two further paragraphs:

§16 (continued) (long list of deities) They shall be witnesses to this treaty and oath.
§17 All the words of the treaty and of the oath which are written on this tablet – if Aziru does not observe these words of the treaty and of the oath, but transgresses the oath, then] these oath gods shall destroy Aziru, together with his person, his wives, his sons, his grandsons, his household], his city, his land, and his possessions.
§18 But if Aziru observes these words of the treaty and o the oath which are written on tablet, then these oath gods shall protect [Aziru], together with [his person, his wives, his sons, his grandsons], his household, his city, his land, [and his possessions].[footnoteRef:111] [111:  Ibid.] 


Since the Akkadian and Hittite texts are two versions of the same document, it is clear that the role of the deities is the same in both of these texts. Even if the function of the deities as those imposing curses and blessings is not explicitly enumerated in the Hittite version, it is nevertheless implied. Notably, the concluding paragraphs of the treaty, starting with the presentation of the oath gods as witnesses followed by the presentations of curses and blessings imposed by them, are formulaic. Many parallels for this phrasing exist in other Hittite treaties.[footnoteRef:112] In writing the Hittite version of the treaty, the scribes apparently did not feel the need to be as explicit and to cite the entire formula. [112:  For other Hittite treaties that use this formula see Beckman & Hoffner, Hittite Diplomatic Texts, supra, note 100 at 00. ] 


Both Witnesses and Judges
If we reject the idea that deities should be seen as either witnesses or as judges of oaths, what alternative conceptual model could account for their complex function? A leading opinion among scholars is that the deities perform a dual role, being both witnesses and judges. The assumption is, however, that this dual function is not simultaneous. This model is expressed in the following account by Malgorzata Sandowicz, who examines ANE oaths from the Neo- and Late-Babylonian periods:

The oath is distinguished from a common statement in that it invokes a supreme authority or a sacred object representing the divine. Through such an invocation, the Oath-taker brings punishment upon himself in case his declaration proves untrue or his promise be broken. The authorities appealed to are commonly referred to as witnesses of the oath. However, their power seems further-reaching: they are not only to witness a solemn statement, but also to mete out punishment in case the declaration is or turns out to be untrue. Thus, the function of the authorities is also that of guarantors.[footnoteRef:113] [113:  Sandowicz, Oaths and Curses, supra, note 96 at 5. ] 


Similarly, Frances Hickson notes, with regard toconcerning oaths in a Roman context:

[T]he speaker either explicitly or implicitly makes two requests of the divinities by whom he or she swears; thus an oath is a type of petitionary prayer. The primary request is a self-curse that the speaker suffer some punishment if the words are intentionally false. The secondary request, that the divinities be present as witnesses to the speaker's words […] (emphasis added- OM).[footnoteRef:114] [114:  Hickson, Roman Prayer Language, supra, note 96 at 107. 
] 


We may note that this dual model too is also informed by the instrumental paradigm. When the deities act, i.e., when they punish, they are judges (even if one labels them guarantors). Yet when they are passive, receiving information, they are simply witnesses. The two functions are conceptually distinct and co-exist alongside each other; it is only that de facto they are performed by one and the same entity. 

This dual-function model, while accounting more fully for deities’ oath-related role, is nevertheless unsatisfying. Two objections can be made, one semantic and the other philological. Semantically,  wise this reading is problematic since it suggests that, although the dominant function of the deities is that of adjudication, they are referred to by their minor function,, that of witnesses. Admittedly, they bear witness to the undertakings of the swearing parties, which they are called upon to see or hear, like human witnesses of transactions involving land transfer or manumissions of slaves. However, this aspect of the role that deities play in oath procedure is, as Hicks and Sandowicz both note, secondary to the deities’ more substantive responsibility: to enforce the oath by imposing curses or granting rewards. Why, then, does their minor function supplant their major function, at least regarding how they are denoted? The question is not simply about the economy of the texts, which uses one title when the deities in fact perform two separate functions. According to the instrumental paradigm, the role of witnesses is a passive one, as they are only there to record the facts and, at a later stage, report them to some authoritative judicial entity. It would thus be misleading to represent oath deities by their passive role in recording the human undertakings, rather than by their active role as keepers of the oath.
Another more substantial objection is based on a few ancient depictions of oaths that do not allow for the dual- function model. According to this model, deities are presumably termed ‘witnesses’ due to their roles in the preliminary stages of the oath, in which they hear and see the pronunciation of the conditional curse and the undertakings of the oath- taker. However, in several ancient texts, we find that oath deities are referred to as ‘witnesses’ specifically in connection with their role in the later stages of the lifetime of the oath, long after it has been taken, when they are to oversee its fulfillment by imposing curses and punishments on violators. In other words, they are called to be witnesses specifically when enforcing judgment.

To demonstrate this let us look at two examples. The first example is drawn from an oath that is again part of the covenant between Jacob and Laban in Gen.. 31:46-50, which was already mentioned above. Here, through the description of the parties’ mutual acts of naming a pile of stones as a witness to the oath, the bBiblical prose suggests analogies which that manifest the intended role of God qua witness:

And they took stones and made a heap, and they ate there by the heap. Laban called it yəḡar-śāhăḏūṯā (Aramaic for ‘a heap of testimony’) but Jacob called it gal -–‘’ed (Hebrew, literally: ‘a heap which is a witness’). Laban said, “This heap is a witness between you and me today.” Therefore, he named it gal-’ed‘ed, and miṣpāh (Hebrew, literally: a place of watch), for he said, “Yahweh will be watching (yiṣep̄) between you and me, when we are out of one another's sight, if you oppress my daughters, or if you take wives besides my daughters, although no one is with us, see, God is witness between you and me.”[footnoteRef:115] [115:  Gen. 31: 46-50, ESV with my revisions. ] 


Laban and Jacob name the pile of stones that they built “a heap of testimony” or / “a heap which is a witness,”,” after their mutual call for the gods to witness their oaths. However, the text further suggests a striking analogy between these names and another Hebrew name for the same pile of stones, “a place of watch” (miṣpāh). Although not a synonym, this name is clearly meant to convey an analogous meaning. When Yahweh is a witness, he watches. Notably, this watching is not taking place at the event where both parties take their oaths, but rather at a future time, when the parties are “out of one another’s sight,” in case Jacob might break his oath and violate his obligation. In other words, Yahweh is called to be a witness in watching and overseeing the enforcement of the oath, or – to use the terminology in verse 53 – when he “judges” between Jacob and Laban.

The second example is found in Thucydides’ descriptions of the events that preceded the Peloponnesian We war between Sparta and Athens. Thucydides brings the words ofquotes the Athenian envoys to the Spartan representatives as they try to persuade them not to break the existing alliance between the cities. In their speech, they refer to the oath that is the basis for this alliance, as well as to the gods who witness it: 

[W]e bid you not to dissolve the treaty, or to break your oaths, but to have our differences settled by arbitration according to our agreement. Or else we take the gods who heard the oaths to witness, and if you begin hostilities, whatever line of action you choose, we will try not to be behindhand in repelling you.

The Athenians are preparing for the possibility of war with the Spartans. The way they see it, such a war will be the direct result of a violation of an existing treaty between the two cities, a treaty sealed with an oath. Like all oaths, that oath too involved oath deities, and the passage above described the invocation of these deities as witnesses. However,T their invocation as witnesses here, however, is not made in the context of taking the oath, but rather in the moment when it is violated. The oath deities where were present when the oath took place, but, according to Thucydides’ text, they are called upon as witnesses now, when they are made aware of the fault of the Spartans who violated the oath. This is their role as judges, asked to condemn the perjury of the Spartans, and thus to allow the Athenians to act on this violation and destroy their enemies.[footnoteRef:116]   [116:  Making the gods witnesses just before a war begins echoes the Roman declaration of war described above. XXX] 


In both these examples, the role of the deities as witnesses is associated not with the act of erecting taking an oath, but rather with the judgment that happens when it is broken. Thus, aA two-stage model that associates the deities’ title role as witnesses with the opening scene alone cannot fit here. Many other oaths imply similar suppositions, by emphasizing that gods are called “to see” future violations.[footnoteRef:117] In seeing, they are witnesses; however, this witness function is to be manifested with regards toin a potential future violation, and implies the judgment that will come with it.  [117:   Hittie treaties] 


To conclude, the attempt to separate between the gods’ role as witnesses to oaths and their function as judges of perjurers, which is informed by the instrumental paradigm, fails to provide a satisfying reading of the depictions of oaths in ancient sources. These parts roles cannot be ascribed to different oaths, neither nor can they be neatly allocated into two conceptually distinct aspects of one oath. Rather, the title ‘witnesses’ as such seems to designates the authority with which judgment is cast and punishment is imposed upon oath violators. The authoritative paradigm is thus better suiteds better to describe the deities’ role as oath witnesses than does the instrumental paradigm. 

Conclusion

In this article, I have examined the depiction of witnesses in ancient texts coming from several antique ancient societies. The references to witnesses in these depictions vary in context. They appear in: some are formal, legal texts, some are literary compositions, and still others are sacred religious pleas; some pertain involveto human witnesses in actual legal procedures, and others to deities casting divine judgment. Despite this diversity, all these depictions are challenging to athe modern reader specifically because they refuse to submit to a reading thatchallenge the conception of views witnesses as performing an instrumental role. Rather, they portray witnesses as bearing the authority of adjudication, whether actual of or metaphorical. 

Texts of theThe first category I examined in this article was texts that containedreflected on ancient rules of procedure. These rules seem to suggest that witness testimony is not only necessary but also sufficient for convicting defendants,, and that it a verdict could be reached without need not be subject to consideration by a judicial forum. The second category included texts from various genera that demonstrated the semantic field of the designated terms for “witness”,,” which sometimes seems to denote what we would better describe as “judge”..” I have shown the recurrence of this surprising phenomenon in different languages, with no etymological connection between the terms used for “witness” in those languages. Under tThe third category of texts I have examined was oaths’ formulations, which are structured as legal instruments that invoke divine adjudication. The judges in these formulations are principally divinedeities, thus their title as “witnesses” is ill-fitted when seen through the lenses of the instrumental paradigm, especially given that this title seems to imply apply specifically to their omnipresent adjudicative function. Texts from all three categories show a consistent pattern in a broad cross-cultural context, a pattern that hardly lines coheres with the instrumental paradigm, and accords much better with the authoritative paradigm. These findings thus suggest that the role of witnesses in the societies that produced the texts under examination entailed anserved as active authorityauthorities, as opposed to the passive functions role it they play bears according to the instrumental model. It seems appears to be the case that there was a time that when the standard role of witnesses were standardly ascribed anincluded an authoritative role function that impliedgave them the power of adjudicationto adjudicate. 

It should be emphasized that by saying suggesting that witnesses held adjudicative authority, I do not say that they held this authority exclusively. While in some instances ancient judges seem to have functioned as clerks alongside the more authoritative witnesses,[footnoteRef:118] or were absent from the legal procedure altogether,[footnoteRef:119] already in antiquity we find kings, priests, and other professional judges clearly holding a possessing the substantial authority of adjudicationto adjudicate, despite the fact thateven though they are not witnesses in the a technical sense. The society of classical Athens is another an obvious example where the authority to adjudicate did not belong to witnesses but rather of adjudication rested withto the juries and not with the witnesses. Yet dDespite these examples to the contrary, it is also clear that the authoritative paradigm is well well-attested, and thus must have had a substantial place in the ancient jurisprudential imagination.  [118:  XXX]  [119:  XXX] 


The analysis laid out in this article inevitably suggests that a paradigm shift occurred in the history of legal ideas, where with the authoritative paradigm of testimony was being abandoned and the instrumental paradigm took taking over. This shift, a conceptual revolution , has to date been unrecognized. and untold. Why did the paradigm -shift occur and what where its reasons? The answer to this question must beis complex, and  probably depends also on the reasons for which witnesses were seen as holding the authority to adjudicate of adjudication from in the first place. , with regards to which, aAt this point, I can only speculate about the answer. It is possible that the authoritative paradigm was the product of illiterate societies, developed in the times before writing was common,, when there was a need to depend heavily on witnesse’s’ oral statements.  MaybePerhaps it was owed alsoalso due to the intimate scale of ancient city-states that have made adjudication by firsthand-hand knowledge more plausible than it has growngrew to be in later societies with their larger urban settings. It would probably be a mistake to try and to pin down one specific reason that gave the authoritative paradigm its appeal, since several reasons might are likely to have joined combined together to create such an overarching, cross-cultural trend. Notably, the sun god in the ANE the sun god, Shamash, is also the god of justice,;  and similarlyand Apollo , the sun- god of the Greek pantheon, is described in Homer ______. This identification seems perhapsto reflects an ideology that associates seeing with justice and judgment,. This  and may have also been part of the cultural underpinnings that have contributed to the eminence of the authoritative model in the ancient world. The question of when and how this ideology has changed, I leave to a future study. 	Comment by Author: זה קצת מבלבל – עד עכשיו דברת על ההסבר לשינוי בפרדיגמה ופה את מתייחסת לסיבות לאימוץ הפרדיגמה מלכתחילה

The analysis of the notion of witnesses in ancient texts has clear implications for the study of ancient societies. At the same time, it also bears has great significance also tofor the study of the history of legal theory and legal thought. The conception of testimony as judgment rather than mere evidence implies an altogether different rationale of for legal proceedings in ancient societies than the one with which we are familiar today. The basic triangular arrangement of a trial, comprised of litigants, witnesses, and judges, is thus revealed to be a contingent structure that is subject to change depending on ideology and worldview. Becoming acquainted with the alternative model thus allows us to question the ideological commitments of our own model and to revisit it critically. 
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