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Introduction
Every major corporate fiascodebacle these days is followed by a derivative action in corporate law against the company’'s directors, for not doing enough to prevent the debacle. To illustrate, think of Boeing 737 Max crashes, Walmart’'s involvement in the opioid crisis, Facebook’'s violations of user privacy, sexual misconduct at McDonald’'s, false allegations of vote stealing by Fox, and so on. All these cases rest on the same legal principle, specifically, that of directors’ duty of theory, namely, director oversight duties. The logic of thisorganizing idea is straightforward: the board of directors is the corporate bodyorgan responsible forin charge of risk oversight. And while directors are not expected to detect and prevent all wrongdoing by lower-level employees, they are expected to keep apprised of important compliance risks and to address red flags.[footnoteRef:2] 	Comment by Susan Doron: Perhaps scandal rather than fiasco? [2:  Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006).] 

The oOversight duty doctrine is the tool that corporate law’s tool for policing uses to police the effectiveness of corporate compliance programs. With compliance having emerged asCompliance has become a major corporate governance issue,.[footnoteRef:3] cCompanies are pouring hundreds of billions of dollars into internal programs meant to detect and prevent wrongdoing by their employees.[footnoteRef:4] IfWhen these costly programs nevertheless fail, shareholders have the right canto bring an oversight duty claim to hold directors and officers accountable for the attendant legal and financial harms suffered by the companythat the company suffered. In fact, the effect of oversight duties extends beyondimplicate more than just the interests of sshareholders' interests. These duties also: they have an impact onaffect a number of broader socialetal issues, such as such as product safety (as in Boeing), data privacy (Facebook), public health (Walmart), and democratic discourse (Fox). OAs such, oversight duties thus represent a departure from the conventional wisdom that treated anti-social corporate anti-social behavior ias a matter for other laws and regulations, rather than as an internal corporate law issue. 	Comment by Susan Doron: Consider instead: “the conventional wisdom that anti-social corporate behavior should be subject not to internal corporate law, but to other laws and regulations.  [3:  Sean J. Griffith, Corporate Governance in an Era of Compliance, 57 WM. & MARY L. REV. 2075, 2077 (2016). ]  [4:  See, e.g., Eugene Soltes, Evaluating the Effectiveness of Corporate Compliance Programs: Establishing a Model for Prosecutors, Courts, and Firms, 14 N.Y.U. J.L. & BUS. 965, 969 (2018).] 

As a result, tThe importancestakes of understanding and calibrating oversight duties could therefore not be higher today. Yet the doctrine is underarticulated, and many fundamental questions remain unanswered. For example, we know that the standard of review in failure-of-oversight cases is bad faith.[footnoteRef:5] But we do not know how courts will apply the standard to real-world situations.: Hhow deeply will courts probe the effectiveness of board oversight? When will courts fault hold directors liable not only for what they knew but also for what they should have known? Beyond the uncertainties regarding how to determine a breach of the duty of oversight, we do not know whichat form of causation applies orand how to calculate damages in oversight duty cases. Additionally, it is unclearFurther, we do not know what the scope of oversight duties entails. Do these duties is: do they apply to overseeingight of business risks or strictlyjust to overseeingight of clear illegalities? Do thesey apply to third-party compliance advisors or solelyjust to corporate insiders? Perhaps the most significant concern is that wePerhaps  most importantly, we do do not have not have a stronggood understandinggrasp of the policy rationales that thatunderlie support oversight duty claims.  [5:  Stone, 911 A.2d 362, 370.] 

[bookmark: _Ref157638037][bookmark: _Ref157638085]TThe reason that all these fundamental questions have yet to benot been fully explored becauseyet is that the oversight duty doctrine is still in a nascent stage. AlthoughTo be sure, the doctrine has existed in various formulations for over six decades,.[footnoteRef:6] But in practice, it layid dormant much of this time and was widely perceived by corporate legal scholars and practitioners as an irrelevant, toothless tiger. [footnoteRef:7] Failure-of-oversight claims were routinely dismissed due to aA combination of a high evidentiary bar and the procedural stance in these cases (often referred todubbed as  Caremark cases, after Delaware’s leading precedent in the field). Together, these factors presented a virtually insuperable pleading hurdle, and failure-of-oversight claims were routinely dismissed.[footnoteRef:8] This situation has dramatically changed dramatically over the past fewcouple of years.[footnoteRef:9] The courts are now showing (1) increased willingness to scrutinize board oversight efforts and fault directors not just for what they knew but also for what they did not know. Additionally, courts are becoming more willing, and (2) increased willingness to grant shareholders access to internal company documents in order to investigate potential failure-of-oversight claims.[footnoteRef:10] The combination of the courts’ increased willingness to scrutinize directors’ conduct and plaintiffs’ improvedincreased ability to document thatdirectors’ conduct has resulted in a generated a seriesstring of successful Caremark cases, and a slew of pending Caremark claims.[footnoteRef:11]   [6:  Allis-Chalmers, 188 A.2d 125,130 (Del. 1963); In re Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959 (Del. Ch. 1996).]  [7:  See, e.g., Anne Tucker Nees, Who’s the Boss? Unmasking Oversight Liability Within the Corporate Power Puzzle, 35 DEL. J. CORP. L. 199, 216 (2010).]  [8:  See, e.g., Elizabeth Pollman, Corporate Oversight and Disobedience, 72 VAND. L. REV. 2013 (2019) (providing a comprehensive overview of Caremark claims up until 2019). ]  [9:  Section I.A infra. ]  [10:  Id.]  [11:  Id; Const. Indus. Laborers Pension Fund et al. v. Bingle et al., 2022 Del. Ch. LEXIS 223, at *3 (“Caremark claims, once relative rarities—have in recent years bloomed liked dandelions after a warm spring rain”).] 

The rapid resurgence of the doctrine of oversight duties thus created an incongruity. T mismatch: the doctrine has become one of the most relevant theories in corporate law, yet it but remains one of the least articulated.[footnoteRef:12] This Article bridges this gape mismatch by conceptualizing the doctrine. It synthesizes the growing body of burgeoning case law, highlightsspotlights areas of uncertaintyunsettled areas, and identifies areas where newly developed law deviatesiverges from socially optimal outcomesthe social optimum. In the process, the Article makes the following four contributions.  [12:  To illustrate just how important Caremark has become for practitioners see, e.g., Jennifer Kay & Mike Leonard, Delaware’s Judge Laster is Making His Mark on Corporate America, BLOOMBERG LAW (Jul. 31, 2023), https://news.bloomberglaw.com/us-law-week/delawares-judge-laster-is-making-his-mark-on-corporate-america (discussing the “transformation of Caremark cases from long-shot lawsuits that were barely worth bringing into a staple of Delaware’s corporate accountability regime”); Kevin LaCroix, The Top Ten D&O Stories of 2022, D&O DIARY BLOG (Jan. 3, 2023), https://www.dandodiary.com/2023/01/articles/director-and-officer-liability/the-top-ten-do-stories-of-2022/ (putting Caremark at the top of important corporate governance issues). To illustrate just how underarticulated Caremark is, see the discussion accompanying notes 86–88 infra, and the sources there.  ] 

First, the Article clarifies what determines a breach of oversight duties. There are three variants of oOversight dutyies claims come in three variants. The iInformation-sSystems variant requires directors to implementput in place a system that monitors misconduct and reports back to them. The rRed-fFlags variant requires directors to identify and addresssee obvious warning signs and address them. Finally,And the bBusiness-pPlan (Massey[footnoteRef:13]) variant prohibitsforbids directors from affirming a plan that is basedpredicated on making profitsprofiting by skirting regulations. Because the standard of review aAcross all three variants is that of, the standard of review is bad faith, plaintiffs must present evidence of directors’ state of mind in order t. To prove a breach of oversight duties, plaintiffs must therefore marshal evidence implicating directors' mental state. However, But mental states are is not directly observable, and directors rarely openly condone lawbreaking or admit to not even trying to oversee risks. As a result, failure-of-oversight claims rely on boil down to what courts can infer about directors’' subjective intent from objective evidence of their actions and theabout what directors did and the circumstances in which they took themdid it.[footnoteRef:14]  [13:  After Delaware’s leading precedent: In re Massey Energy Co. Deriv. and Class Action Litig., 2011 Del. Ch. LEXIS 83, (Del. Ch. May 31, 2011).]  [14:  Cf. Allen v. El Paso, 113 A.3d 167, 178 (Del. Ch. 2014).] 

In each one of the three types of claims, courts use different external “"markers”" to infer directors’ bad faith. In iInformation-sSystems claims, courts examine the centrality of the compliance risk in question in order to distinguish. The idea is to separate legitimate decisions to delegate oversight of certain risks from bad-faith decisions to deliberatelyremain willfully overlookblind about problematic practices. When directors delegate oversight of the company’s most critical risks and uncritically accept whatever information is supplied to them without scrutiny, it is likely being fed to them, they are probablythat they are  not trying in good faith to engage in oversight in good faith. What, then, constitutes critical risks?The key question is therefore what missions are critical. 
In rRed-fFlags claims, courts examine how clear the warning signs were, and how directly they were tied to the corporate trauma  the corporation that sufferedended up happening. Directors are constantly receivinge reports about potential and emergingbudding risks and are not expected to act in response to each one. FailingIt is only when the warnings are obvious and imminent that failing to identify and address the risksee and address them  amounts to bad faith only when the warnings are obvious and imminent. The key question, then,  is therefore whichwhat  flags are red and not merely (as opposed to merely  yellow). 
When evaluating In bBusiness-pPlan (Massey) claims, courts focus on the clarity ofhow clear the legal obligations were and the pervasiveness ofhow pervasive were the violations of thesesaid obligations were. Large corporations operate in a dynamic regulatory environment, and often assume the risk that regulators will disagree with their operational decisionshow they operate. The bBusiness-pPlan tTheory distinguishes between such commonplacenormal assumptions of legal risks fromand premediated decisions to violate clear preexisting regulatory requirements. When addressing these issues,tackling all these questions, corporate law courts rely on rules-of-thumb and “a theory of mind”[footnoteRef:15] tests. Thesethat are analogous to measureswhat other courts applyemploy to infer scienter in different settings, such as federal courts in securities fraud litigation.[footnoteRef:16] Comparing these contexts helps to clarify the us elucidate the unique challenges that litigation involving the that oversight duty litigation presents.   [15:  Ontario Provincial Council of Carpenters' Pension Trust. v. Walton, 294 A. 3d 65, 91 (Del Ch. Apr. 12, 2023) (“Walmart I”).]  [16:  Kaufman & Wunderlich, infra note 114, and the accompanying discussion. ] 

The Article’'s second contribution is its identification of in identifying the mainkey  policy arguments behind each Caremark claim. Corporate law commentators have long lamented that the case law has never fully articulated the “"why”" behind oversight duty claims. For example, : why is maximizing profits by skirting regulations a breach of loyalty? Why are somecertain types of director ignorance considered blameworthyculpable and others not?[footnoteRef:17] Understanding the “why” of the claims is critical for applying their essential “what,” what, particularly especiallythe given how context-specific nature of the bad faith inquiry is and the, and how dynamic nature of compliance risks are. This Article identifies the primary rationales behind each Caremark claim by By synthesizing the rapidlyfast-emerging case law and borrowing insights from the literature on corporate deterrence literature, the Article flushes out the primary rationales behind each Caremark claim.  [17:  Infra notes 86–88 and the accompanying discussion. ] 

The iInformation-sSystems tTheory isserves primarily primarily designed to combat willful blindness. Directors have strong incentives to remain ignorant about decisions that prioritize profits over everything else. Information-sSystem tTheory counters these incentives by emphasizing culpable ignorance and proper documentation and culpable ignorance. The courts’ increased tendencywillingness to classifydesignate issues as “"mission critical”" means that directors now increasingly face liability for what they should have known. The And the courts’’ growingincreased willingness to grant shareholders access to internal communications has added to this rising exposure to liability. This shift  incentivizes directors to maintain a proper records of all internal discussions regardingof compliance risks. As a result, the company is more likely to deal with problems at an early stage and prevent them from deteriorating, as damning information about misconduct inside the company is more likely to flow up the organizational hierarchy, and problems are more likely to be dealt with early before they deteriorate. 	Comment by Susan Doron: Perhaps encourages rather than incentivizes?
The rRed-fFlags tTheory serves to combat cosmetic compliance.[footnoteRef:18] When courts examine whether directors saw and addressed red flags, they focusy focus on whether directors were merely “"going through the motions”" or genuinely attempting to address noncompliance. The rRed-fFlags tTheory also helps combats corporate recidivism. Repeated rule violations are considered red flags, and directors are putRepeated onrule violationsnotice when they  count as red flags that put directors on noticeoccur. The higher the rate of recidivism in a company, more recidivist a company is, the greater the likelihood that itsmore likely directors willare to be held personally liable for future problems. The prospect of rRed-fFlags claims thus incentivizes directors to address the root causes of recidivism.  [18:  “Cosmetic compliance” denotes check-the-box programs that seem sound from the outside but in reality, do very little to curb corporate wrongdoing. See infra note 235 and the sources therein. ] 

The bBusiness-pPlan tTheory has a two-pronged rationaledual rationales. First, iIt can be interpretedconstrued as minimizing agency costs. For example, corporate managers may suffer from short-termism when approving a business plan that is basedpredicated on making profitsprofiting from violating breaking the law. Managers whose pay is tied to short-term yardsticks benefit from projects whose returns accrue in the short term, while the costsThe costs of illegalities (fines and reputational fallouts) may surface only over the long term, whereas the profits accrue in the short term, benefiting managers whose pay is tied to short-term yardsticks. The second prong of the bBusiness-pPlan tTheory can also be interpretedconstrued as minimizing externalities. Here the focus is not on minimizing harm to long-term shareholders but rather on minimizing harm to third party stakeholdersies, such as the environment and nearby communities rather than on minimizing harm to long-term shareholders. The notionidea of a corporate law doctrine dealing with externalities runs counter to is at odds with conventional wisdom that, which suggestsposits that corporate law should unconditionally accept treat as givenregulatory determinations what other regulators decide regarding, for example,say, environmental degradation or product safety.[footnoteRef:19] According to the business-plan theory, oOnce other regulators imposeset sanctions, companies should be able to decide whether the sanction is a price worth paying for rule violations that benefit the company. Just aslike  corporate law allows companies to breach contracts and pay expectation damages (“"efficient breach”"), so should corporate law allow companies to violate regulations and pay fines (“"efficient lawbreaking”"), or so the argument goes.[footnoteRef:20] However, But the efficient lawbreaking approach is flawedwrong on many levels. FirstFor one, it assumes that regulatory sanctions accurately reflect the social harm caused byfrom the misbehavior in question. In reality, large companies do not considertake anticipated expected penalties sanctions as inevitable butgiven, but rather attempt to dilute them in a number of ways, such as by hiding information from the regulator. Companies can thusAs a result, companies can engage in behaviors that are beneficial to the company even when they are extremely costly from a socialetal  perspective.[footnoteRef:21] Therefore, there is value in pProviding a corporate law mechanism that disincentivizes corporate decision-makers from engaging in such behaviors is therefore desirable.  [19:  Section V.C infra.]  [20:  Id. ]  [21:  Infra notes 307–312 and the accompanying discussion. ] 

The Article’s third contribution lies ine Article's third contribution  its comes from highlighting of a numbera host of ostensiblyseemingly procedural aspects of oversight duty litigation that have a disproportionaten outsized impact on corporate behavior. Five of these issues were addressed on first impression during 2023, and two of thema couple are pending as of this writing. One important question in this context is how to treat privileges. Defendant directors frequently invoke attorney-client and work-product privileges and heavily redact internal documentation of compliance discussions. The Walmart case demonstratedillustrated just how much heavy redactions can backfire at the pleading stage, indicating, serving as indication that the directors never discussed or failed to properly address central compliance risks. Anothernother question involvesconcerns how to deal withtreat findings by noncorporate legalaw forums. The results of mMost Caremark claims tend to follow those of come at the heels of public enforcement or litigation against the company in other courts. For example, AmerisourceBergen limited defendants’ ability to rely on factual findings that had exoneratedexonerating the company in these other courts. A third question is how much deference should courts should give to a Special Litigation Committee (SLC) appointed bythat the company appoints to investigate whether to pursue Caremark claims. Chou applied the traditionalregular framework and deferred to the SLC’s decision to dismiss well-pled claims against directors. However, But thise Article explains that the value of SLCsSLCs’ value is limited in Caremark settings. Therefore, and so it is unclearfar from clear whether the standardthat the usual deference to SLCs should be exercised in these casesthem should apply.   	Comment by Susan Doron: In what circumstance?  The reader needs the context, either in the text or a footnote.	Comment by Susan Doron: Pending in what sense? In a court case? Please specify.
Yet another question revolves aroundis when Caremark claims become time barred. The timeliness issuequestion of timeliness is especially crucial in Caremark settings, because the purported failure- of- oversight typicallyusually occurs over a period of several years. The abovementioned Walmart and AmerisourceBergen cases implementedinstituted a liberal approach to accrual methods, lookback dates, and equitable tolling, whichthereby significantly reduced the likelihooddecreasing the chance ofthat Caremark claims beingwill be time-barred. 
The next set of questions pertains todeals with the scope of oversight duties. McDonald’s clarified that corporate officers have oversight duties too. Thise Article highlights spotlights two important differences between the duties of officers’ duties and directors’ duties, which would make claims against the latter more likely to survive than claims against the former. 
A question that remains unanswered is the scope of third-party liability. Virtually all the important compliance decisions in large companies are outsourced to some extent to third-party advisors to some extent.[footnoteRef:22] Yet these outside advisors are rarely held accountable for compliance failures.[footnoteRef:23] The Article explains thatwhy even when directors are increasingly held accountable for having remained ignorantremaining in the dark about noncompliance, although those who were paid to create the information environment for directors are not. This is attributable in large part toThe reason has to do with the intricacies of the aiding- and- abetting doctrine, and how it interacts with Caremark. However, the Article calls attention to a fewpoints out a couple of seemingly disparate developments in McDonald’s and Walmart that could potentially revivesoon resuscitate aiding- and- abetting claims in Caremark. Last but certainly not least among the unanswered questions in oversight duties is how to assess causation and remedies. Here the Article draws ontaps longstanding age-old  fiduciary law principles in fiduciary law to clarify the elements requiredneeded to prove breach, the typeform of causation that applies, and the method of calculatinghow to calculate damages when the company benefitted from violating the law.profited from lawbreaking.  [22:  Asaf Eckstein & Roy Shapira, Compliance Gatekeepers, YALE. J. REG. (forthcoming), https://ssrn.com/abstract=4419560, at Part I.]  [23:  Id. at Part II. ] 

The Article’s final set of contributions lie in both its evaluation of comes from evaluating the overall advisabilitydesirability of the resurgence in oversight duty litigation and in its identification of generating concrete policy implications. The main drawbacksdisadvantages are that the revisedrevamped  mode of oversight duties exacerbateaggravates the risk of judicial hindsight bias, and discouragedisincentivizes corporate investment in remedial measures. The main advantages are that it effectively addressesnicely complements the flaws of public enforcement and facilitates market discipline. Overall, the evolution of oversight duty is likely to prove socially advantageousdesirable. However, there are still areas that can be further improvedStill, there remain areas for feasible improvement. The Article provides specificfocuses on concrete recommendations for addressingregarding how to treat regulatory rent-seeking and for incorporatinghow to factor company size intowhen assessing Caremark claims assessments. 
A fewcouple of words on scope and terminology are in order at the outset. Unless noted otherwise, references When I refer to corporate law are to, I mean unless otherwise noted Delaware corporate law. Most large corporations are governed by Delaware law, governs most large corporations, and other states tend to follow its lead. In deed,Many othermany statesof arethe experiencing similar changes in oversight duties as discussed here that I discuss here, such as ana increaseresurgence in the number of cases brought and the size of settlements achieved, althoughare thesehappening changesin areother happeningstates as well, albeit on a much smaller scale than in Delaware.  References to When I refer to corporate directors in the Article usually also include corporate officers, with the exception of, I usually mean corporate officers too. Section V.E, which is the exception: it explains how the oversight duties of officersthe ways in which officers’ oversight duties are similar in principle but different in practice to those of directors. Finally, oversight duty doctrine has been developing at a breakneck pace, with most of the relevant court decisions in this Article dating from. A cursory look at this Article’s footnotes reveals that most of the relevant court decisions are from  2022 and 2023. I emphasize this point here because it affects how readers should approach this Article. I: it would not be surprising if , two of three years from now, some of trends described here will be reversed in two or three years.. What one needs to gleantake away from this Article is therefore not necessarily specific conjectures, but rather the general mode of reorganizing the case law, identifying the key questions, and  ascertainingflushing out the underlying logic that animates oversight duties.
The Article proceeds in seven parts. Part I provides the background ofnecessary backdrop, by highlighting the causes and consequences of the resurgence of oversight duties. Parts II–-IV examines the two primary questions— how to infer bad faith, and what is the underlying policy rationale—for each one of the three Caremark claims: how to infer bad faith, and what is the underlying policy rationale. Part V highlights seven secondary questions that determinedictate the prospect of oversight liability,: from privileges to “laches” andto “judicial notice.” Part VI outlinesdelineates policy implications. A short Conclusion clarifies the Article’s original contributions by comparingjuxtaposing them to the existingextant literature. The Conclusion also and acknowledges the Article’s limitations. 	Comment by Susan Doron: Should this read will determine or can determine?
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