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Presented in this article is the possibility of improving social welfare by reducing the incidence of theft such as plucking fruit from trees in roadside orchards. The possibility is expressed in the use of people’s aversion to religious transgression of the kind defined as man against God (ben adam le’Elohav or ben adam la-maqom). The inspiration for the idea presented below originates in a halakhic ruling by Rabban Shimon ben Gamliel (hereinafter: RSbG )[footnoteRef:1]: that passersby who are tempted to pick others’ fruit should not be warned about the presence of forbidden fruit in the orchard, and that trees bearing fruit forbidden for consumption or other benefit on religious grounds should not be demarcated.  [1:  President of the Sanhedrin in the generation following the Bar Kokhba uprising (see below).] 

That social welfare is abetted by norms of fair interpersonal conduct—originating in interpersonal (ben adam la-havero) commandments—is not novel; it is noted at length in the economic literature. We wish to present a new idea by adding that the aversion to a transgression against God may also, in certain cases, contribute to an enhanced state of social welfare.
We chose to present this general idea as a new explanation of RSbG’s foregoing halakha, which ostensibly contradicts a fundamental halakhic rule that one must distance a transgressor from h/her transgression. Our explanation draws sustenance not only from economic theory but also from attempts by generations of interpreters of the Talmud to explain RSbG’s rule. According to our explanation, RSbG did wish to distance transgressors from the offense of stealing fruit “en passant” by invoking their aversion to a transgression that people consider more serious than theft: a ben adam la-maqom offense, a sin against God.
The discussion is organized as follows: Section 1 introduces the topic and presents the halakhic and historical background of RSbG’s ruling. Section 2 unpacks the halakha and offers a critical description of the explanations that have been put forward for it, so that the halakha should not contradict the basic rule of distancing a transgressor from h/her transgression. Section 3 presents our explanation of RSbG’s rule, an economic one. This is accompanied, in Section 4, by a numerical and graphical example that substantiates the argument. Section 5 summarizes and concludes. 
The appendix, an integral part of the article, presents an economic model that sharpens and elucidates our explanation of RSbG’s halakha and the dispute between him and the Tannaim. The model also transforms the specific explanation of the halakha, noted above, into a more general theory of the use of aversion to religious transgressions against God to enhance social welfare.
A. Halakhic and Historical Introduction to Rabban Shimon ben Gamliel’s Rule
The Introduction comprises three subsections that give the background of RSbG’s halakhic rule: that forbidden fruit in an orchard, which passersby might pluck and eat—thus committing the transgression of theft, should not be demarcated. In the first subsection, we discuss the relative gravity of theft as reflected in halakha (rabbinical law) and aggada (rabbinical homiletics). Subsection 2 gives a brief historical background of RSbG’s times, and Subsection 3 sets his ruling against its agricultural background.
1.	The Religious Background of the Halakha: The Severity of Theft and Dismissive Treatment of “Petty Theft”
1.1 The severity of theft: Implicit in the Talmud and the halakhic literature is a view of theft as a transgression so dire that one of the Sages likened it to the three gravest offenses of all, for which Jews should rather forfeit their lives than transgress. The Jerusalem Talmud expresses it thus: “Not only if they told him [while threatening his life] that he must kill so-and-so [for then he must accept his own death rather than transgress] but even if they tell him to pilfer from so-and-so, [he should surrender his life instead”].[footnoteRef:2]  [2:  Jerusalem Talmud, Shabbat 14:4, 77a in the Vilna edition). The view expressed is evidently that of R. Meir, as implied by the rishonim (early commentators) on Ketubot 19, who present a baraita not available to us— according to which R. Meir adds theft to the list of offenses to which the “die rather than transgress” rule applies..] 

A warning about the severity of the injunction against theft is explicit in the halakha, appears in midrashe halakha (exegetical midrashim), and is give homiletic treatment in midrashe aggada (homiletic midrashim). In halakha, one who steals from one’s fellow, even something of the smallest value, is likened to having taken the victim’s soul.[footnoteRef:3] In midrash aggada: “Come and see how great the power of robbery is, as the generation of the flood violated every precept, but their sentence was not sealed until they extended their hands and engaged in robbery, as it is stated ‘For the earth is filled with robbery through them, and behold, I will destroy them with the earth’ [Gen. 6].”[footnoteRef:4] [3:  Shulhah ‘Arukh, Hoshen Mishpat 359:3.]  [4:  Sanhedrin 108a.] 

Thievery was originally defined as “appropriating another’s wealth by force” (Maimonides, Hilkhot Gezela 1) but the gravity of the prohibition includes anyone who appropriates money or its equivalent from another without the other’s permission, be this by coercion or without the other’s knowledge, as well as the ‘osheq—one who falsely denies having received a deposit or loan.[footnoteRef:5] [5:  “Who is a thief? ‘Such as one who snatches objects from another’s hands, or enters another’s domain against the owner’s wishes and appropriates tools from said domain, or attacks another’s servants and beast and uses them, or enters another’s field and consumes its fruit, and all the corollaries thereof—this is a thief” (Maimonides, Hilkhot Gezela 1:2).] 

The offense of theft applies to anything appropriated that is worth more than a peruta, such as a piece of fruit from another’s orchard, personal use of work time,[footnoteRef:6] and employer’s resources for personal use; all such actions and those resembling them are defined as theft. The midrash pertaining to the dooming of the flood generation to extinction because it had transgressed so badly that “such that “the earth is filled with robbery,” i.e., theft as a norm, may sustain the argument that the Sages understood the immense danger to society intrinsic to the violation of property rights. Given that no system of policing and penalties had the strength to prevent theft in its broad sense, repeated emphasis of the gravity of this transgression helped to deter people from committing it. [6:  “Even if they are so strict about enjoining a worker against stealing from his work time as to deny him the right to participate in public worship and recite all the compulsory prayers as established” (Tosefta Berakhot 2:7–9, Berakhot 16a, 46a). ] 

1.2 Scoffing at petty-theft transgressions: Even though the halakha recognizes the severity of theft of all complexions, the Sages acknowledged that under certain circumstances people make light of theft or at least consider it less serious than other offenses, particularly those against God. For brevity, we define such transgressions as religious transgressions or simply as “transgressions.”
Now we present evidence that people are more averse to transgressions against God than they are to thievery. Discussing criminal suspects, the Talmud instructs: “R. Yehuda said in the name of Rav: the majority of people [succumb to transgression] with regard to robbery (Babylonian Talmud, Bava Batra 165a).[footnoteRef:7] R. Samuel ben Meir (Rashbam) explains ad loc: “‘Most people are suspect of robbery, of what is tantamount to robbery.’ For example, giving themselves license to impede others from gains that they deserve.” So we find in Havot Yair,[footnoteRef:8] which we mention below in the context of RSbG’s ruling that a passersby’s en passant picking of fruit from fields without the owner’s permission should be called theft. [7:  The full dictum: “R. Yehuda said in the name of Rav: The majority of people [succumb to transgression] with regard to robbery, and a minority of people with regard to sexual matters, and everyone with regard to malicious speech [..] a hint of malicious speech.”]  [8:  Rabbi Yair Haim Bacharach, Responsa Havot Yair, Worms, Germany, 1670, 142. See also Maimonides (note 5).] 

Furthermore, people’s judgment of transgressions as something more serious than theft has an important practical implication. In the case of a financial claim where the defendant admits to only part, for example, the halakha instructs the defendant to swear to the veracity of his remarks and is then absolved. Here, as in all laws of oaths, “We do not say that since one who is suspect in financial matters is suspect with regard to taking an oath” (Babylonian Talmud, Bava Metsi’a 5b, inter alia). Namely: Jewish law does not hold that being suspect of a financial transgression (a false claim or theft) also makes one suspect of giving a false oath. This rule is the basis for taking an oath in additional contested cases involving money, e.g., an oath by an unpaid guard who has not been derelict in his guard duty.[footnoteRef:9] [9:  We present additional evidence from the halakha at issue in this article of the Sages’ awareness that people take a dimmer view of eating forbidden fruit than they do a passerby’s plucking fruit without its owner’s permission.] 

Given that halakhic decisors rank the severity of theft and religious transgressions differently than do ordinary people, it is sometimes possible to exploit the revulsion that attaches itself to religious transgression to make thievery less prevalent. The purpose of this article is to propose that this is not only a theoretical, legalistic possibility but also one that the halakha adopts in the case of demarcating forbidden fruit in order to advise passersby who may crave to eat it.
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