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All interpretive rules that are appropriate for other laws are fit for these laws as well.[footnoteRef:1] [1:  Request for Permission to Appeal 41/80, Director of Property Tax and Compensation Fund, Haifa, v. Alfida Proskauer, 581 (34(3) 579 (1980).] 


Thus Justice Haim Cohen stated in regard to the tax laws. It is worth asking, however, whether the status of the tax laws is equivalent to that of the rest of the law book. When the constitutionality of tax legislation is tested, does the Supreme Court apply the same judicial review that it brings to other statutes? In this study, I examine whether the tax laws enjoy, or should enjoy, a different constitutional status and judicial review than the rest of the corpus of legislative acts. The study focuses on the constitutional status of tax legislation in three different judicial systems—Israel, the United States, and Jewish law. The main argument is that while there is no meaningful difference between tax legislation and other legislation in Israel, tax legislation in the United States appears to enjoy special protection and is seldom if ever subjected to judicial review. My examination of Jewish law in this context indicates that here, too, tax laws enjoy a special status, apparently making Jewish law consistent with the American judicial system.
Everyone knows Benjamin Franklin’s famous aphorism about the only two things in the world that are certain: death and taxes.[footnoteRef:2] Unlike most statutes, tax legislation has a direct effect on the wallets, ways of life, and decisions of all inhabitants of the country (and, in the United States, all citizens, even if not residents) without exception. Along with their vast importance and their value as basic and primary instruments for the very existence of governance,[footnoteRef:3] the tax laws effectively deal a grievous blow to multiple rights, property, freedom of occupation, and equality, inter alia.[footnoteRef:4] Given the immense importance of the tax laws, their absolute collectivity, and the severe harm that they inflict, alongside the need they create for specific fiscal expertise, it has been asked whether their constitutionality should be examined differently from that of other legislative acts. It is the purpose of this study to answer this question. [2:  Franklin: “In this world nothing can be said to be certain, except death and taxes.” Letter to Jean-Baptiste Le Roy, 1789. Taken from https://www.adamsmith.org/blog/death-and-taxes#:~:text=It%20was%20on%20November%2013th,%2C%20except%20death%20and%20taxes.%E2%80%9D ]  [3:  The U.S. Constitution, for example, has the following to say: “The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States.” U.S. Const. Article I, Section 8, Clause 1.]  [4:  Some would say: including “the right to economic activity.” See Yitzhak Hadari, “The Norm of Proportionality and Judicial Review of the Constitutionality of Tax Laws,” HaPeraklit 46, 14 (2002) (Hebrew).] 

Background and review
Israel’s Basic Law: Human Dignity and Freedom,[footnoteRef:5] and Basic Law: Freedom of Occupation[footnoteRef:6] were legislated in 1992 and 1994. These statutes protect the rights to property,[footnoteRef:7] freedom of occupation, and equality,[footnoteRef:8] among other things. Several years later and pursuant to the Mizrahi ruling,[footnoteRef:9] the Basic Laws became a de facto constitution.[footnoteRef:10] As part of the constitutional revolution and the limitation clause that appears in the Basic Laws,[footnoteRef:11] the Supreme Court established proportionality tests: rational context and lesser and proportional damage in the narrow sense.[footnoteRef:12] With the help of these tests, the court reviews the constitutionality of legislative acts and sometimes even strikes them down. It does the same in the context of tax legislation when it disqualifies various tax laws, most recently in 2017.[footnoteRef:13]  [5:  Basic Law: Human Dignity and Freedom.]  [6:  Basic Law: Freedom of Occupation.]  [7:  Basic Law: Human Dignity and Freedom, Section 3.]  [8:  An entitlement not listed but derived from human dignity. See, for example, HCJ 6427/02, Movement for Quality Government in Israel v. the Knesset, 61(1) 619 (2006).]  [9:  Civil Appeal Authorization 1908/94, United Mizrahi Bank, Ltd., v. Migdal Cooperative Village, Ruling 49(4) 221 (1995) (hereinafter: “Mizrahi”).]  [10:  As Justice Barak stated, “It will no longer be possible to say that Israel has no written constitution (formal and rigid) where human rights are concerned. The new legislation has lifted Israel out of its isolation and placed it in the great camp of countries in which human rights are protected in a ‘written’ and ‘rigid’ constitution, i.e., in a document of supremacy or normative priority.” See Aharon Barak, “The Constitutional Revolution: Protected Basic Rights” (Mishpat VeMimshal A 9, 12) 13, 1992 (Hebrew). [הוספתי זאת וכן ליד מקורות עבריים אחרים בהמשך]]  [11:  Section 4 of Basic Law: Freedom of Occupation; Section 8 in Basic Law: Human Dignity and Freedom.]  [12:  See, for example, HCJ 5016/96, Lior Horev v. Minister of Transport et al., 51(4) 1, 54–55 (1997).]  [13:  A ruling that dealt with taxation of holding a third apartment—HCJ 10042/16, Tsahi Quintinsky v. the Knesset (Nevo 06.08.2017). Notably, this law was struck down due to a procedural defect and not on account of the essence of the tax.] 

Unlike Israel, the last time the United States Supreme Court ruled against the constitutionality of tax legislation was 100 years ago.[footnoteRef:14] It is such a salient matter that, according to some scholars, the due process clause in the American constitution imposes no real limitations on the federal tax laws.[footnoteRef:15] Professor Reuven Avi-Yonah, in an article he wrote on the topic, reviewed the reasons and the difficulties that prompted the U.S. Supreme Court to refrain from ruling on tax issues. According to his findings, the absence of a doctrine of proportionality is a main reason for, or, as some would say, a main obstacle to the courts’ ability to review tax laws[footnoteRef:16] and, more broadly, one may argue—the separation of powers generally. [14:  Reuven Avi-Yonah, Should U.S. Tax Law Be Constitutionalized? Centennial Reflections on Eisner v. Macomber (1920), DUKE J. CON. L. PUB. POL’Y 65, (2021) (hereinafter: Avi-Yonah).]  [15:  Boris I. Bittker, Constitutional Limits on the Taxing Power of the Federal Government, 41 TAX LAW. 3, 12, (1987).]  [16:  Avi-Yonah, 123.] 

Unlike the situation in Israel, when the U.S. Supreme Court invokes judicial review of the constitutionality of legislative acts, it applies the scrutiny doctrine. Thus, to test the constitutionality of a statute, it has to examine it at one of three[footnoteRef:17] possible levels of scrutiny: strict scrutiny, intermediate scrutiny, and rational basis.[footnoteRef:18] The scrutiny doctrine, unlike the proportionality doctrine, lacks the flexibility and the ability to apply the delicate balances that are derived from different tax laws.[footnoteRef:19] Therefore, one may say that this doctrine burdens the courts when they wish to apply judicial review. [17:  By and large, there are three categories of scrutiny; in certain situations, however, the court has recognized additional in-between categories. In regard to election financing, for example, the court established "Buckley Scrutiny.” See Buckley v. Valeo, 424 U.S. 1 (1976).]  [18:  United States v. Carolene Products Company, 304 U.S. 144 (1938), f. 4.]  [19:  Avi-Yonah, 105.] 

It should be noted that in Israel, too, some claim that the court is more reluctant to interfere with fiscal legislation than it is with ordinary legislation.[footnoteRef:20] I find this stance hard to accept, but to examine the issue in depth, I will do so empirically in this study. [20:  Yoseph M. Edrey, “Constitutional Interpretation and Judicial Review of Fiscal Legislation," Din Ud’varim 13 31, 110, 152 (2019) (hereinafter: Edrey, Constitutional Interpretation). ] 

In regard to the constitutionality of tax laws, as in many matters, one may investigate the point of view reflected in Jewish law. For example, one may compare the tax laws to the confiscatory rights that the King and the Sanhedrin possess for public necessities[footnoteRef:21] because here is a case of degrading property rights in order to finance governmental or public needs. When Maimonides was drawn to this issue after being asked to adjudicate the law of the royal tax, he established something like a limitation ruling and a proportionality requirement.[footnoteRef:22] Despite the various limitations, however, Jewish law appears to invest the tax laws with enormous and almost unlimited power when they are applied by the authorized players—much like the situation in the United States.[footnoteRef:23]  [21:  Aviad Hacohen, “‘So the Masses are Thieves?’—On Land Expropriation and Infringement of Property Rights in Jewish Law,” Sha’are Mishpat, 1(1), Spring 1997 (hereinafter: Hacohen).]  [22:  Hacohen, p. 44. Maimonides, Mishne Torah, Book of Judges, Laws of Kings and Their Wars 4:6: “He may take any of the fields and olives and vineyards for his servants when they go to war. He may deploy his army in any of these places and take from there if they have from nowhere else to feed themselves. But he must pay its value, as is written: ‘and your good fields and vineyards and olives … he shall take; and he will give to his servants.’”]  [23:  For further elaboration on proportionality in Jewish law, see Aviad Hacohen, “The Principle of Proportionality in Jewish Law,” Da’at, Portion VaYikra, 2009, no. 342, https://daat.ac.il/mishpat-ivri/skirot/342-2.htm (Hebrew).] 

A central issue in the question of the constitutionality of tax laws is how the tax is defined. The professional literature offers various definitions of a tax that may lead to differences in judicial review.[footnoteRef:24] Some schools, for example, favor the theorem that separating a “pure tax” from regulatory taxes may affect the extent of judicial intervention[footnoteRef:25] and review of the purpose of the legislation.[footnoteRef:26] For this purpose, in view of the many rationales that were offered in their study, I wish to base myself on these definitions, as proposed by Professors Avi-Yonah and Edrey. Concurrently, however, I will take up and attempt to cope with the challenges flowing from the same tax definitions—such as legislative uncertainty, subjective interpretation of the definition of the tax, and so on.	Comment by HOME: "לנוכח הרציונלים הרבים שהוצאו במחקרם [24:  For elaboration, see Reuven S. Avi-Yonah, and Yoseph M. Edrey, Constitutional Review of Federal Tax Legislation (January 22, 2021). U of Michigan Law & Econ Research Paper No. 21-007, U of Michigan Public Law Research Paper No. 21-007, Available at SSRN: https://ssrn.com/abstract=3771017 or http://dx.doi.org/10.2139/ssrn.3771017 ; see also Edrey, Constitutional Interpretation.]  [25:  Ibid.]  [26:  Yoran, ibid., 65. ] 

Methodology
In Chapter 1, I present the development of Israeli constitutional law and the limitation clause with emphasis on proportionality tests and their application in Supreme Court case law. I also describe the constitutional situation in the United States, the various scrutiny tests, and their application in case law. Continuing, I compare the nature of judicial review in Israel with the American method and point to the advantages and drawbacks of each. In Chapter 2, I discuss the uniqueness of the tax laws, various proposals of definitions of types of taxes, and the implications of the differences among the definitions.
Discussed in Chapter 3 are the results of quantitative research that examines all Israel Supreme Court rulings that deal with tax laws. Afterwards, I analyze the outcomes of the rulings, the various justices’ stances, and the grounds for the rulings. Also examined are rulings that struck down main legislation over the years in fields other than tax laws and the general relationship between the acceptance of the petitions and the tax laws. Concurrently, I will examine the minutes of discussions of the Knesset Finance Committee in order to determine the number of times proportionality considerations were expressed, and the kind of attention they were given, when tax laws were legislated. 
In Chapter 4, another comparative trial is carried out, testing the attitude toward the constitutionality of tax laws in a range of other judicial schools of thought around the world.[footnoteRef:27] In Chapter 5, I present the point of view on this issue as reflected in Jewish law and ask whether certain points of Jewish law may be applied to current law. [27:  With emphasis on European countries.] 

The assumption in this study is that the proportionality doctrine, as applied in Israel today, is the most effective and correct instrument for the application of judicial review[footnoteRef:28] to tax legislation. This stands in contrast to the use of the scrutiny doctrine, which struggles to adapt itself to the flexibility and the balances that tax laws require. With the help of theoretical and empirical research that compares how Israel and American courts cope with scholarly review of the various rulings, the study will detect the strengths and weaknesses of each judicial method. Only after the challenges are understood will it be possible to adapt and cope with the different tax definitions proposed, both by the courts and by those who study the matter. [28:  The discussion does not relate the question of separation of powers and the role of judicial review in regard to main legislation. The assumption in this study is that judicial review exists and, therefore, the test centers on identifying the most effective doctrine. ] 

To put the thesis in this study to a concrete test, I will examine the Supreme Court rulings quantitatively in order to determine whether tax legislation enjoys—or should enjoy—a special status in judicial review as against other legislative acts. If the answer is yes, the analysis may point to various justifications for this. Also examined in the study is the question of whether the influence of the courts and the proportionality test has seeped into the legislative branch and is affecting decision-making and debate as tax legislation is being promoted. Thus, the study will underpin what we know about the preferred doctrine of judicial review, the right tax definitions, and the appropriate constitutional status of the tax laws.
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