Trial in the Shadow of Bargaining Range
The Sentencing Disparities Effect of Plea Bargaining—an Empirical Study
According to the classic “bargaining in the shadow of trial” theory, plea bargaining takes place in the shadow of the perceived trial outcome; the extent of the plea-bargaining phenomenon should be free of externalities and indirect effects on the bargaining outcome. In this article, I point to a connection not yet tested in the literature: between the share of plea bargains and the bargaining range. As a result of this nexus, disparities in consensually accepted sanctions in different plea bargains in cases that have similar characteristics, not originating in differences in the strength of the evidence, may cauas the increase in the rate of plea bargains to accelerate.
In other words, the decrease in demand for trials broadens the range of plea bargaining and weakens the shadow of the trial. For this reason, the linkage between bargaining outcome and expected trial outcome is broken and sanctioning disparities widen. Admittedly, one may claim that sanctioning disparities exist in trials, too. The existence of sanctioning disparities in trials, however, does not imply acceptance of the proposition that sanctioning disparities in plea bargains should widen merely because plea bargaining is being put to growing use.
In this article, I review the world of plea bargaining, the justifications offered for the practice, and criticism of it that has been expressed. Afterwards, I present an econometric model with which one may define the range of plea bargaining for the purpose of theoretical testing of the claim expressed above. On the basis of the theory, I define a way to measure the sentencing disparities and put forward a methodology for empirical analysis in order to test the argument in reality. Finally, drawing on the conclusions of the study and aiming to minimize the phenomenon in question and the harm that it causes, I offer corrective proposals that have been discussed in the literature, the justifications for seeking the factual truth, and principles for legislative amendments, all meant to render the possibility of determining the factual truth into an applicable alternative.
INTRODUCTION
The controversy over the right degree of prosecutorial discretion remains unresolved. In countries that apply conventional law, prosecutors are usually empowered to decide whom to prosecute and on what charge, to refrain from bringing a defendant to trial, or to use an indictment as a bargaining chip in pursuit of declared or undeclared goals.
A confession in an adversary court proceeding results in the conviction of the defendant and obviates the need to prove criminal culpability.[footnoteRef:1] This is where the basis of the judicial standing of the confession is obtained, and from it come the incentives to engage in plea bargaining. In a plea bargain—an agreement between the prosecution and the defendant—the defendant admits culpability and is convicted in return for alleviation of the counts of the indictment and/or of sentencing. The need to conduct a trial is obviated and the outcome of the trial—conviction and sanctioning of the defendant—is ensured.  [1:  “Underlying the method is the belief that if each adversary makes a full effort to show that he or she is right and that his or her rival is wrong, the truth will come out…. Confession of guilt as an independent act as part of a plea bargain has the effect of canceling the entire proceeding. Once the adversarial relationship is gone—so is the trial.” Aharon Kirschenbaum, Self-Conviction in Jewish Law—Confession of Culpability and Self-Incrimination in the Halakha (Jerusalem: Magnes, 2005) [Hebrew] [הוספתי].] 

Evidentiary trials in criminal proceedings are becoming more and more complex and less and less common. The plea-bargaining phenomenon is steadily spreading; today, 97 percent of outcomes of criminal trials in the American judicial system are based on confessions given in court,[footnoteRef:2] and most confessions are delivered within the framework of a plea bargain that the sides conclude with court approval. The phenomenon is attaining similar magnitudes in the UK, Australia,[footnoteRef:3] and Israel[footnoteRef:4] and plea-bargain-like procedures are also spreading in continental-method countries such as Italy, Germany, Mexico, and France. [2:  As of March 2011, in U.S. federal courts, 96.9 percent of outcomes are based on confessions of guilt.]  [3:  In district courts in England and Wales, trials are held in only 8 percent of cases, and in Australia 97 percent of convictions in federal courts in 2003–2004 were products of confession. See Gazal Ayal and Riza.[____]]  [4:  “Rates of Convictions and Acquittals in Criminal Proceedings” (Haifa: Haifa University and Research Department of the Judicial Authority, 2012) [Hebrew] [הוספתי].] 

The wide use of plea-bargaining intensifies the question of the ability of these transactions to attain the goals of criminal justice, among them the aspiration to create standard law and identical sanctioning in criminal cases of similar circumstances. According to the classical bargaining in the shadow of trial theory, a plea bargain is a judicial tool that reflects the probable trial outcome of the case had it continued to proceed; accordingly, it is worthy and desirable. Advocates of this theory point to the built-in economic advantage of the plea bargain in that it saves judicial time, prosecution costs, and defendant’s expenses. In this article, I wish to argue that the theory is not free of difficulties. In the course of this chapter, I present studies that describe how sanctioning concluded in plea bargaining is influenced by externalities that yield sanctioning disparities in cases of similar legal circumstances. As a result of these criticisms and the research carried out in this article itself, a new theory is born: “trial in the shadow of bargaining range,” which aims to better reflect the relation between a plea-bargain outcome and a probable trial outcome. According to this theory, the very existence of plea bargaining creates a bargaining range that spans the extent of sanctioning, and the growing scope of the plea-bargaining phenomenon is widening the sanctioning disparities and undermining the uniformity of judgment in criminal law.
The Bargaining in the Shadow of Trial Theory
Underlying the bargaining in the shadow of trial theory, the dominant theory in economic analysis of criminal law, is the conceptualization of trials as projecting onto the expectations of plea bargainers’ standards and expectations of clear and unequivocal outcomes ensuring that sanctions will reflect the extent of guilt and be applied fairly even in cases that end with a deal between the parties. Therefore, plea-bargain outcomes reflect probable trial outcomes and are as worthy as are trial outcomes. It follows that there is no need for procedures to ensure plea bargains because the guardrail values in trial, such as conviction beyond reasonable doubt, are already imbued in them.
In his comprehensive work “An Economic Analysis of the Courts,” William Landes modelled and presented a general framework for understanding the process of the selection of cases by the prosecution, resource allocation for the various cases, and willingness to compromise on them. Landes explained the proliferation of plea bargaining in that it is worth the sides’ while to compromise when they estimate similarly the probability of a conviction at trial or agree about the probable outcome of the trial, in that a trial is costlier to the sides than is a plea bargain and defendants are usually risk-averse.
The bargaining in the shadow of trial theory has been empirically corroborated over the years. Landes, Weimer, Rhodes, and others have shown that the demand for plea bargaining will rise in tandem with the probability of conviction and the increase in the discount (benefit) built into the plea bargain. This prediction also squares with Kramer and Ulmer’s quantitative findings about prosecution behavior, showing that prosecutors offer defendants a larger discount when they lack enough evidence to ensure a conviction in trial; these scholars focus their explanations of the sanctioning disparities on structural differences at the court level.
Additional empirical studies focus criminologists’ attention on an attempt to identify and explain plea-bargain disparities among different defendants in judicially similar cases. These studies trace the explanation of possible discovery of plea disparities to structural differences among courts but not to the level of individual cases within one court. Due to the focus on different explanations for plea disparities, no explicit dispute really exists between the bargaining in the shadow of trial theory and the structural theory in criminology.
Supporters of the shadow of trial theory admit that additional factors, such as the attitude toward risk, costs, resources, ability to post bail, and so on, influence the outcome of a plea bargain. Still, they remain firmly convinced that shadow of trial is the main determinant of bargaining outcome and that the other factors have only secondary influence. According to their approach, plea bargains should ensure the perceived trial outcome and, accordingly, should mitigate uncertainty, risk, and variance at trial, and the better a plea bargain reflects perceived trial outcome, the more we would expect to find smaller sanctioning disparities among different defendants who choose plea-bargaining.
Criticism of the Theory
The criticism in the literature of the bargaining in the shadow of trial theory focuses on the difference, at the individual case level, between the outcome of bargaining and the perceived trial outcome. Bibas doubts the very core of the shadow of trial paradigm and convincingly explains why the model does not fully explain the variance in sanctioning. He claims that failures such as ineffective defense, agency costs, bail, and detention to end of proceedings, on the one hand, and psychological biases and other hazards that impair defendants’ ability to bargain rationally under the shadow of the outcome at trial, on the other hand, divert the distribution of sanctions in plea bargaining from the socially desired outcome in a major way and cast doubt on the economic efficiency that is attributed to the practice.
Various empirical studies corroborate the criticism of the bargaining in the shadow of trial theory and reveal the existence of sanctioning disparities that the theory cannot explain. Nagel and Schulhofer, for example, show that redirecting discretion from court to prosecution does not neutralize the discriminatory effects of social variables that reflect the prosecutor’s discretion in drawing up the indictment and in his or her willingness to conclude a plea bargain. Their empirical study demonstrates that the resources available to the prosecutor allows him or her to stray considerably, in the course of bargaining, from sanctioning guidelines in 25–35 percent of cases if not more.
In a study in Israel on burglary and break-in cases that were heard in Tel Aviv and Jerusalem district courts, in which persons without criminal records were convicted in 1981–1984, Karmnitzer [Kremnitzer?] and Hasin found that detention before trial has the strongest determining effect on the type of sanction imposed. This finding is inconsistent with the fact that detention in itself is not an indicator of the severity of the offense because it is imposed on the basis of other characteristics of the suspect, such as lack of domicile or permanent workplace, or other circumstances that attest to concern that the defendant will not report for investigation and trial.
The role of criminal defense lawyers in creating disparities between white and black defendants in the United States in length and rate of imprisonment was investigated by Edkins. Her study shows that defense attorneys felt that by plea-bargaining they could attain a tougher sanction for minority clients than for white defendants, with a greater probability of a sanction that would include prison time. These disparities in lawyers’ recommendations originate neither in the perception of the minority defendant’s guilt nor in the perception that the defendant would be worse off by going to trial.
In their empirical study, Bushway and Redlich, using a database of the American court system from 1980, found that the average conviction rate in the population of cases is equal to the probability of conviction derived from the imprisonment ratio (the ratio of prison sanctions in plea bargains and an estimate of the rate of imprisonment had the defendants who chose to bargain went to trial), as the bargaining in the shadow of trial theory predicts. At the level of the individual case that ended with a plea bargain, however, they found large sanctioning disparities among cases of judicially similar characteristics, not only in comparison with cases resolved by trial but also in comparison with other cases that ended with plea bargains. These disparities among different cases with similar characteristics that ended with a plea bargain cannot be explained by the bargaining in the shadow of trial theory.
At the individual case level, even though evidence in the case is a good explanatory factor of the probability of conviction of defendants who go to trial, Bushway and Redlich were unable to explain the same way the variance in the likelihood of conviction derived from the outcome of plea bargaining for those who choose to invoke it. Even though Bushway and Redlich found no reason for the sanctioning disparities that are not explained by evidence, they inferred that biases in plea-bargain negotiations overwhelm the strength of the evidence and lead to decisions that lie outside “the shadow of trial.”
Empirical studies in the wake of Bushway and Redlich, such as those of Besiki and Lawson, also challenge this prediction. Additional scholars, too, such as Abrams and Fackler [in press], even prove that there is much heterogeneity in sanctions in plea-bargained outcomes and large gaps among defendants of different ethnicities.
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