When a Broken Society Meets War—the Judicial Arena

Abstract
One of the arenas where policy is shaped in Israel is the judicial one. A familiar phenomenon in this context is the “judicialization of politics,” in which the judicial branch partly takes the place of the other branches of state. The election of the thirty-seventh Government of Israel, otherwise known as the Sixth Netanyahu Government, projected a national and religious character and sought to promote a “judicial reform”—an attempt to effect radical institutional change in the Israeli judicial system. This undertaking triggered a social struggle and caused a schism in Israeli society. The struggle was truncated by the Swords of Iron War with no new institutional solutions accomplished. While it is noted in the literature that signals from the political system to diminish the power of the Supreme Court prompted the High Court of Justice to apply judicial restraint in 2023 of all times—a year typified by attempts by the Sixth Netanyahu Government to undertake a radical judicial reform meant to mitigate intervention by the Supreme Court—they did not change the approach of the High Court of Justice, which seems to have continued its involvement all the more vigorously as the Supreme Court struck down Basic Laws for the first time. Furthermore, one would expect the onset of the Swords of Iron War to place in abeyance the tension between the political and the judicial systems. Contrastingly, however, it was precisely then that the High Court of Justice (hereinafter: HCJ) struck down an amendment to the Basic Law: The Judicature, known as the “Reasonability Law,” and as the war continued it disqualified the arrangement that dealt with the exemption from military induction the yeshiva students, an explosive arrangement that touched upon in religion-and-state relations in Israel.
This article seeks the determinants of the invalidation of the Reasonability Law and the ruling concerning the induction of yeshiva students. Generally speaking, it focuses on both processes and on an institution—the Supreme Court—to explain the centrality of the latter as a participant in the process of public-policymaking in Israel. The discussion unfolds from a positive point of view, based on the reasoning of political science through the lenses of the public choice theory, as distinct from legal and sociological approaches. In this article, we argue that the judicial activism of HCJ in these two decisions is the product of action surrounding the activity of various players in the political and social spheres that operate against the background of structural conditions of non-governance in the political system and cultural conditions of an alternative political culture that, together, position HCJ as an interventionist player in political life and petitions to this institution as an informal arrangement for solving public problems. In the inquiry that follows, we emphasize the role of schisms in Israeli society that, combined with political-bureaucratic structures, make the political system hard-pressed to cope with problems that necessitate the shaping of public policy. This policy analysis will make it possible to draw conclusions and formulate policy recommendations.
1	Introduction
Over the years, the Supreme Court has become an important player in shaping the socio-political agenda due to the emergence of deep and complex social and political processes in Israeli society (Mautner 1993; Barzilai 1998; Mizrahi and Meydani, 2003). It suffices to glance at a series of petitions addressed to the court recently—concerning the national-gas agreement with Lebanon (Maanit and Liss, 23 October 2022), doing away with the Reasonability Law (Seroussi and Shafir, 7 July 2024), or the military induction of yeshiva students (Shafir, 25 June 2024)—to make it clear that the path to HCJ is an accepted and established mode of conduct in Israeli governance. This path, which we define below as a fundamental informal institutional reform,[footnoteRef:1] has taken shape over the years in the absence of a Basic Law: The Legislature, which would regulate the domain of legislation in Israel, define the various levels of legislation, set these levels in a normative hierarchy, and regulate judicial review of the constitutionality of statutes, including rules for the prevalence of a Supreme Court ruling that strikes down the statute.[footnoteRef:2] While the literature suggests that signals from the political system to attenuate the power of the Supreme Court prompt HCJ to invoke judicial restraint (Rosenthal et al. 2021),[footnoteRef:3] 2023 of all years, typified by attempts by the Sixth Netanyahu Government to effect a radical judicial reform, managed to mitigate intervention by the Supreme Court but did not lead to changes in the approach of HCJ, which appears to have stepped up its involvement by striking down a Basic Law for the first time. Furthermore, one would expect the onset of the Swords of Iron War to attenuate the tension between the political and the judicial systems, but at the onset of the war HCJ struck down an amendment to the Basic Law: The Judicature, known as the “Reasonability Law,” and as the fighting continued it disqualified the arrangement that regulated the exemption of yeshiva students from military induction, an explosive arrangement of value nature in religion-and-state relations in Israel. [1:  For elaboration on institutional revisions of political rules of the game, see Gardner and Ostrom (1991). Such changes effectively redefine the frame of the political debate and the balance of power among its players. See Buchanan (1990).]  [2:  See, for example, Draft Basic Law: Legislation, Bills 1976, 133 (Hebrew). See also Resolution 2174 of the Twenty-Ninth Government, “Establishment of a Constitution and Basic Laws Committee” (7 July 2002), on the basis of which a public committee was established under Prof. Yaakov Neeman, which in 2004 presented its recommendations on the passage of a Basic Law: Legislation. See minutes of Meeting 204 of the Constitution, Law, and Justice Committee, the Sixteenth Knesset (14 April 2004) (Hebrew).]  [3:  In the literature review of this article, reference is made to additional articles from a comparative perspective, arguing that signals from the political system to place limits on the Supreme Court lead to judicial restraint by the courts in general. ] 

This article seeks the determinants of the nullification of the Reasonability Law and the ruling on the induction of yeshiva students. More, generally, it focuses on both processes and on an institution—the Supreme Court—as explaining the Court’s centrality as a participant in the process of shaping public policy in Israel. The article takes up the broader question of how informal dispositive rules in a given society are laid down. 
The discussion takes place from a positive point of view based on the logic of political science through the lens of public choice theory, as distinct from legal and sociological approaches. The public choice theory emphasizes various social, cultural, and structural limitations (for example, of competition between different value conceptualizations, such as freedom of religion versus the value of equality), the impact of structural and external arrangements, and struggle between rival coalitions. In this article, we argue that the judicial activism of HCJ in these two rulings is the outcome of activity among various players in the political and social spheres who operate in view of structural conditions of absence of governability in the political system and cultural conditions of an alternative political culture, which, together, position HCJ as an intervening player in political life and petitions to HCJ as an informal arrangement for solving public problems.
The public choice theory offers a process-centric model for use in examining various players’ activity in shaping public policy. Public policy is defined as the authoritative allocation of values in society (Nahmias and Meydani 2019) and the public choice theory proposes to show how values are allocated in a given society. For this purpose, it applies economic analytical tools to the study of society and politics and holds that public reality is determined by the actions of rational people who operate under structural and cultural constraints (Mueller 1989; Taylor 1987, 14–21). This angle of observation makes it possible to reduce the system of public power to its factors, thus discerning differences among different organizations and players. It also allows for the view of public policy as a corollary—or as a form of equilibrium of interactions among four main groups: politicians, interest groups, bureaucrats, and the public at large (Mizrahi and Meydani 2003). Consequently, this theory lends itself to more diverse uses than those of the rational neo-institutional approach. For example, it expands on the approach of scholars such as Lee Epstein and Jack Knight (1998), who emphasize the treatment of judges as rational players, toward an approach that tests the output of their activity as the delivery of a public good. Thus, the theory makes it possible to broaden the rational institutional approach into one of limited rationality.
The examination in this article emphasizes the role of social schisms in Israel, which, combined with political-bureaucratic structures, makes the political system hard-pressed to cope with problems that necessitate shaping of public policy—a phenomenon known in the literature as “non-governability of the political system” (Arian et al., 2002; Rosenthal 2017; Galnoor 2004). The expression non-governability denotes the inability to lay down a consistent and stable public policy for reasons including institutional failure to clarify the distribution of political powers and structure the public-decision-making process. This policy analysis will allow us to draw conclusions and formulate policy recommendations.
2	Literature Review
The literature that deals with law and politics examines the role of the Supreme Court in various contexts and from different disciplinary perspectives: as part of a ruling elite (Unger 1975; Hirschl 2001; Barzilai 2003), as an interest group (Schubert 1985; Cowan 1958), and as a special bureaucrat whose conduct is subject to various structural conditions (Segal 1997, 91; Sommer 2009, 15; Weinshall and Epstein 2020, 17). Some emphasize the contribution of the Supreme Court to social equilibrium (Parsons 1962, 56) while others give weight to the cultural and political-party context and concurrently attribute to the Supreme Court a perceptible but limited dimension (Shamir 1994, 7). In the Israeli context, the sociocultural and political literature underscores the inefficiency of the democratic political system, social multiculturalism, the ascendancy of liberal values, the lack of a constitution, and the array of multiple parties, as well as the immense public legitimacy that the Supreme Court enjoys (Edelman, 1994; see also Weill 2012, 177; Bar-Siman-Tov 2015, 295; Jacobsohn and Roznai 2020). The political-science literature calls these, inter alia, political non-governability crises[footnoteRef:4] that are typified, among other things, by the weakening of the parties and the awakening of individualism as a value that the public professes in its relation to the authorities (Barzilai 1998, 21). [4:  For elaboration on non-governability, see Doron (1986).] 

This writing is tangential to studies that deal with judicial rhetoric (Dotan 1999, 33) and those that observe the way judges write rulings (e.g., Zacharia 2003, 61) and use the judicial doctrines that they adopt (e.g., Kedar 2002, 737) These studies indicates, among other things, that judges are “political” creatures who are aware that they act within an aggressive world in which they must take continual action to maintain their autonomy and legitimacy. It is for this reason that the Supreme Court can spearhead changes slowly and incrementally (Rosenberg 2008).
Since the 1980s, we have been witness to growing intervention of the Supreme Court in various matters and domains of public life—a role traditionally reserved for the executive and legislative branches (Hofnung 1997, 211). The involvement and centrality of the Supreme Court manifests at both the procedural level and the material-contentual level. At the procedural level, HCJ opens its doors to the large majority of petitioners without subjecting to painstaking examination their standing and the justiciability of their petitions, erstwhile foundation stones in determining HCJ’s willingness to hear petitions (Gabizon and Dotan, n. 1, 505). At the material-contentual level, in the 1980s and 1990s the Supreme Court expanded its intervention in the operations of Israel’s governing authorities considerably. Said intervention was defined a “revolution” in the court’s perception of its role, in which it discarded rules that had been considered fundamental until then (Kretzmer 1999. 297). A common term in the public and legal discourse to describe these developments is “activism” (Mautner 1993, n. 1, 505, and Sheetrit 1998). While scholars debate the extent of material-contentual judicial activism and the domains in which it is manifested (Cohen and Kremnitzer 2005),[footnoteRef:5] they agree broadly that procedural activism has accelerated, reflected, as stated, in making HCJ so accessible to diverse petitioners in various areas of policy that most government resolutions and Knesset legislation are tested by its standards (Roznai 2001, 22). Growing numbers of interest groups from a wide variety of fields are turning to the Supreme Court in public matters (Dotan and Hofnung 2001, 1) and even legislator-politicians who fail to push through their decisions turn to HCJ and ask it to intervene in the doings of the executive and legislative branches.[footnoteRef:6] Thus in effect they weaken the political system in which they operate and, in turn, their own strength. [5:  For different definitions, see, for example, Mautner, n. 1 above; Barak-Erez (1999, 369); Canon (1982, 385).]  [6:  See, for example, HCJ 12002/04, Makhoul v. The Knesset, ruling 60(2) 325 (2005), in which the petitioner (Member of Knesset Issam Makhoul) turned to the court on the grounds that the Knesset Ethics Committee lacked the authority to impose a penalty for speaking out within the bounds of the topical immunity that members of the house enjoy. This happened after the Ethics Committee deprived him of the right to speak in the plenum and in the parliamentary committees for ten days of sessions. See also HCJ 3721/4, Cabell vs. Chair of the Likud Party, Rulings 58(5) 343 (2004), in which the petitioner (Member of Knesset Eitan Cabell) objected to the way the information campaign against the Gaza disengagement was funded.] 

The literature on the equilibrium in which the Supreme Court participates in the process of political policymaking distinguishes between approaches that are primarily judicial and those mainly sociological. The judicial approach, as a rule, emphasizes a classical formalistic positivistic explanation that focuses less on social contexts (Mizrahi and Meydani, n. 1, 168). The sociological approach toward analyzing interrelations of law and politics is basically structural and assumes that the outcomes of the interrelationship, judicial activism in particular, are corollaries of a dominant elite to which the Supreme Court belongs. This approach, despite the developments that have occurred in it, gives less emphasis on individual, independent developments of players in the social system.
The public choice theory stresses approaches of political economy in law as it developed from the 1980s onward (Segal and Spaeth 1993; Epstein et al. 2015). These studies emphasize a more individual facet that blends judges’ strategies and preferences within the frameworks of the “strategic school” (Epstein and Walker 1995, 315) and the “attitudinal approach” (Schubert 1965) together with extra-judicial institutional effects (Salzberger 2003, 541, 542–562); see also Landes and Posner 1975, 875). À la these approaches, the Supreme Court does have the ability and the authority to interpret the decisions of the legislative branch and, thus, to revise them to some extent, but the legislative branch has the ability and the authority to strike down said interpretation by means of new legislation. By implication, a structural conflict exists in this interrelationship, such as that in relations between politicians and bureaucrats who are subordinate to them. The difference is that not all means of control that a politician possesses over a bureaucrat, such as a political appointment, are available to politicians in their relations with the Supreme Court. Scholars of the strategic school relate to judges as to strategic players who have stable and defined policy preferences (Mizrahi and Meydani, 2003, n. 1, 49). For example, these scholars interpret rulings of the United States Supreme Court as the justices’ strategic responses to the potential reaction of other policymakers—foremost Congress, the president, various agents, and also lower instances. In the Israeli context, Rosenthal et al. (2021, 137) showed that legislation that narrows HCJ intervention leads to the restraining of HCJ intervention. Countering them, those of the attitudinal school assume that justices rule on the basis of personal ideological preferences (See also Mizrahi and Meydani 1993, n. 1, 49); influenced neither by other judges or by other political players, they act not strategically but sincerely. This discussion wishes to contribute by emphasizing the design of the mental model that influences the various players’ behavior.
The point of equilibrium at which the Supreme Court became informally institutionalized as a participant in policymaking is explained by collective learning processes within a given society. Mantzavinos et al. (2004, 75) propose that institutional changes should be analyzed as part of a process in which a given institutional reality influences personal and collective beliefs and, thereby, prompts the individual to awaken. The collective learning process ultimately leads to an institutional change and to outcomes in the form of public policy.
The learning process is contingent on finding existing or new ways to solve social problems. Among large sectors of the public, a mental conceptualization has taken shape that views the Supreme Court, sitting as the High Court of Justice, as an informal “governor” on controversial issues and, thus, a means for solving the non-governability problem that dominates the political system. In terms of the public choice theory, the rule is when members of a certain society are not satisfied with a given policy or the level of delivery of a public good (non-governability), they adopt an initiative-taking modus operandi and search for an alternative source of supply, even though it may be illegal or semi-legal. This behavior is part of an extensive shared mental model that has evolved among the Israeli public and finds expression in many areas of life, such as “Cyprus” and “Mexico” weddings, pirate television, democratic schools, “black-market healthcare,” etc.

3	Analysis of HCJ–Political System Relations
3.1	General Remarks
In its initial period, the Supreme Court was known for contentual activism in matters that did not concern core values but rested on the periphery of “coreness.” A case in point was its conduct in putting up hurdles against the right to petition HCJ. This strategic caution amplified the public’s trust in the Court.
In the 1960s, particularly at the end of that decade, various elements in Israeli society wished to promote a change in values. The political system did not serve as the address for this and the court became an alternative address. In this context, the court relaxed its restrictions on petitioning HCJ, thus signaling its willingness to intervene in core issues as well. The relaxation process was slow, lasting approximately two decades.
From the 1980s on, a process of learning took place and the modus operandi of individuals and groups in Israeli society toward attaining their goals underwent gradual change. Until then, the dominant modus operandi was basically democratic, creating influence by voting in elections and pursuing other political paths of participation. From the 1980s onward and more powerfully in recent years, a modus operandi of alternative politics took shape, individuals and groups trying to get what they want along channels outside the formal governmental paths—by taking independent initiatives that offered alternatives to the existing rules-of-the-game method. This operating method spread to many diverse spheres, where it consistently proved its efficiency and its influence on government policy and therefore gained strength and expanded into all areas of life (ibid.; see also Ben-Porat and Mizrahi 2005, 177; Cohen and Mizrahi 2013, 26). The court’s rulings reflect this mental learning process. The mental conceptualization was directly associated with the world of law—a world in which power relations, identities, and social disparities that typify the society in which it develops and is invoked are debated, compete, and are replicated.
From the 1990s onward, the Supreme Court’s intervention found expression in several core issues associated with religion and defense—the types of matters that connect ontologically with the struggle between “Jewish” and “democratic” (Sheetrit 2004, 562). 
When the Supreme Court wears its HCJ cap, it takes part in apolitical process that has the shaping of values as its interest. It has done this ever since it was founded. As early as 1949, it chose to allow Salomon Bejerano to operate as a makher (“fixer”) next to the Motor Vehicle Licensing Office (HCJ 1949, 80); in 1985, it chose to have Alice Miller enlisted in pilots’ training (HCJ 1995a, 94; b, 661; c; 759), and in 2009 it decided to strike down legislation concerning the establishment of private prisons (HCJ 2009, 545). These cases were accepted with a great deal of understanding. Their topics belonged to the periphery of core values of Israeli society. Not so were the court’s rulings on who is a Jew under the Law of Return in 1970 (Schalit Affair, n. ___ above), military induction of yeshiva students in 1998 (HCJ 1998, 481), the Shin-Bet’s methods of interrogation in 1999 (HCJ 1999, 817), the Women of the Wall in 2000 (HCJ 2000, 345), demolition of the house of the terrorist who had murdered the soldier Amit Ben Yigal in 2020 (HCJ 2020; Judicial Branch Site 2020), and relaxing the term “ converted” in the Law of Return to extend it to a Reform or Conservative congregation Israel—the 2021 development of the process flowing from the 2005 “short-hop conversion” law (Dayan Affair, n. ___ above; HCJ 2005, 721). The interesting thing is that in some of these matters (for example, relaxing the term “converted”), HCJ functions as an institution that bridges the disputants—liberals versus conservatives—ahead of developing an arrangement that may be called “liberal-communitarian,” one that allows for freedom in the private domain and designs a public domain on the basis of the Jewish stance, on the other. The problem is that the HCJ bases this on an individualistic liberal doctrine and disregards the role of a community that wishes to make its norms present within the framework of the policy adopted—an identitarian struggle that wishes to leave an imprint on the shaping of Israel’s symbolic capital.
It is no wonder that HCJ’s behavior in this respect prompted population groups that did not “benefit” in value terms from the outcomes of its rulings to drive for changes that would mitigate its intervention. The Supreme Court became a pronouncedly political player that was identified with the individualistic, universalistic democratic camp. Such is the tableau encountered in Israeli public life and this picture found expression in HCJ’s rulings. As a result, trust in the court slumped.
Metrics of public trust in the Supreme Court showed to a significant decrease, for example, from 85 percent in 1995 to 61 percent in 2000 (Doron and Meydani 2007, 319, 338).[footnoteRef:7] By comparison, trust in the Israel Defense Forces stood at 90 percent in 1985 and was measured at 83 percent in 2000, and trust in the Knesset was 41 percent and 13 percent in the respective years. Trust in the Supreme Court continued to decline over the years, to only 41 percent in 2021—the lowest ever. By comparison, the IDF enjoyed the trust of 78 percent of the public, as against the Knesset at only 21 percent (Dukov 2022).[footnoteRef:8] [7:  The survey was conducted in 1995 among the adult Jewish population only.]  [8:  The data are correct for the Jewish population.] 

3.2	When a Broken Society Meets War—The Judicial Arena
The tension between the political system and the judicial system crested in 2023. The Sixth Netanyahu Government, composed of the Likud Party together with religious parties and emphatically right-wing parties, wished to carry out a radical reform that would diminish the intervention of the Supreme Court in public life. The radical reform, led by the Minister of Justice, Yariv Levin (Likud) and his coalition associate Simcha Rotman (Religious Zionism), chair of the Knesset Constitution, Law, and Justice Committee, attracted much public criticism and was countered by mass demonstrations against what was called the Netanyahu Government’s “judicial upheaval.” Polls showed that opponents of the judicial reform outnumbered proponents in the public sphere (Cohen 2023). The informal path of petitioning HCJ to strike down the attempts at radical legislation found expression in petitions by the Israel Movement for Quality Government, the Movement for Civil Democracy, and Ometz—the Movement for Sound Administration, Social Justice, and Law (Seroussi 2023). Once again the Supreme Court stepped into the field of controversial policymaking. Two petitions stood out and HCJ intervened in decisions of the Knesset in both. In the more salient of them, it invalidated the so-called “reasonability law”—an amendment to the Basic Law: The Judicature, which proposed to deny the court the possibility of hearing cases relating to the reasonability of decisions of the government, the prime minister, and ministers. The ruling set a precedent in that never before had HCJ struck down an amendment to a Basic Law. In the second petition, the court was asked to cancel the arrangement, established by government resolution, by which the Ministry of Defense excused yeshiva students from enlisting in the army. The Supreme Court’s reasonings in justifying its decisions were judicial but inconsistent. For example, in the majority view on the reasonability petition, all fifteen justices of HCJ established that the amendment to the Basic Law should be nullified because it infringed gravely and unprecedentedly upon the core characteristics of the State of Israel as a democracy, particularly in respect of the principles of rule of law and separation of powers. In contrast, a minority comprised of seven of the fifteen justices was divided three ways. Three justices—Yael Wilner, Alex Stein, and Gila Kanfi-Steinitz—believed that the amendment to the Basic Law should be allowed to stand but should be interpreted narrowly, preserving the historical grounds of reasonability apart from extreme decisions of the government, for which HCJ would retain the power to intervene and invalidate. Two justices, David Mintz and Noam Solberg, said explicitly that the court had no right to cancel a Basic Law, and Yosef Elron stated that this could be done in narrowly defined situations but that the case at hand was not ripe for this disposition. The final outcome was that, on the question of whether HCJ had the power to intervene in Basic Laws, thirteen of the fifteen justices affirmed this right, whereas on the question of whether to strike down the “reasonability law,” only eight of the fifteen justices answered in the affirmative. Those in favor were the outgoing Chief Justice, Esther Hayut; her deputy Uzi Fogelman; the Chief Justice Designate following the seniority method, Yitzhak Amit, Dafna Barak-Erez, Anat Baron, Ofer Grosskopf, Khaled Kaboub, and Ruth Ronen, whom one might call the liberal activist faction. In contrast, justices Yael Wilner, Alex Stein, and Gila Kanfi-Steinitz, who were perceived as conservative-liberal, sided with the conservative justices on the large question of whether HCJ had the power to strike down Basic Laws. This group expressed a cautious middle-ground approach, on the one hand leaving reference to the reasonability grounds in its historical format, i.e., allowing HCJ to use the reasonability pretext to intervene in government decisions but only in cases where the government decision is extreme. In this manner, these three justices decided not to strike down the amendment to the Basic Law but to interpret it narrowly. This approach lies in the middle between the activist approach, which regarded the amendment to the Basic Law as extremely injurious to Israel’s democratic underpinnings, and the conservative approach, which denies HCJ all power to intervene in a Basic Law. Favoring the activistic faction were most of the public, the judicial bureaucracy, and at least the opposition bloc, which numbered about half of members of the Knesset. HCJ did not overlook this broad public support, which gave it the legitimacy that it needed for this kind of activistic jurisprudence even at the beginning of the war. In this context, the Swords of Iron War and the circumstances under which it had begun exacerbated the public’s distrust in the Netanyahu Government, which was accused of responsibility for the security-and-political blunder that had enabled Hamas to attack Israel without an adequate Israeli response.
The HCJ decision on you yeshiva students, handed down unanimously by nine justices—some of whom known as liberal and others as liberal-conservative and even conservative—received similar broad public legitimacy by most players in the political and social sphere. The Swords of Iron War merely amplified the need to induct combat soldiers in order to equalize the burden and enable the war to continue.
Relations between HCJ and the political system, as reflected in these two decisions, sharpen the historical debate between liberalism grounded in individualistic ontology and conservatism challenged today by the liberal-communitarian ontology. This challenge, as we see, has not spared Israeli society and the Supreme Court.
Thus, Mautner (2022, 19, 21; 2019, 416) sees the Supreme Court as “the agent for injection of liberal values into the political culture of the state.” Gad Barzilai relates to another level of the Israeli identity: the centrality of ethnicity in public life: “In the Israeli context […] ethnicity is important in the shaping and enforcement of law in its being anchored in the Israeli public world and particularly in political and political-party life” (Barzilai 2022, 289, 290–291).
Mautner recommends that Israel add to its current self-definition as a Jewish and democratic state a component that would express the existence of its Arab national minority—by defining itself as “a Jewish and democratic, multicultural” state or as “a Jewish and democratic state that has an Arab national minority” (Mautner 2008, 362). 
The nexus of liberalism and the ethnic challenge is also recognized in the liberal-communitarian approach or, as it is better known, communitarianism. It was Michael Sandel (2008) who criticized the individualistic ontology that underlies John Rawls’ theory of justice (Rawls 1999) and proposed a communitarian ontology within its construct. Other thinkers criticize the individualistic ontology of liberalism and show that liberalism is capable of basing itself on communitarian ontology (Walzer 1984. 315; Barclay 2000, 52; Kymlicka 2007, 463). Mautner (2021) quotes Charles Taylor (1989, 159) as urging us, whenever we confront a political theory, to ask two questions: What is the ontology that the theory assumes? And what are the policy recommendations of the theory? Indeed, the dilemma in daily life is what happens when communitarian practices threaten liberal practices and what policy recommendations should be applied in such situations. [footnoteRef:9]  [9:  For elaboration on multiculturalism and the ontological status of religiosity and cultures, see Ben-Porat (שנה?) 20.] 

Israel, as a Jewish immigrant society that also has minorities, is contending with the identitarian definitions that lie between liberalism and conservatism. The court, as a participant in shaping values in Israel, is trying to cope with controversial issues in value and identity but its achievements are incomplete. The tension between law and politics in Israel touches upon the identity of the state: Jewish and democratic—value definitions that have policy manifestations (e.g., Shamir 1995, 699). The difficulty is that interpretive packages (e.g., Berger and Luckmann 1966, Willard 1996) of extreme nature are being proposed today.
What we mean by an “interpretative package” is an expanded cluster of ideas, values, and policy solutions to social problems that gives the topic some meaning. Interpretative packages penetrate the public discourse via media and media-makers who mediate the packages to the masses, often legitimizing ideas by means of opinion-leaders who are accepted as having an epistemic status.
Israel offers two such interpretive packages. “Jewish” is Orthodox-religious in its stringent conceptualization; “democratic,” in contrast, is an individualistic, universalistic one. Woven into these expressions, in a populistic way, are additional themes from various fields: Mizrahim, Ashkenazim, Israeli Arabs, religious people, secular people, women, Haredim, Bedouin, Druze, same-sex couples, and more—all of them groups fighting for their separate identity.
The affair surrounding the passage of the Basic Law: Israel as the Nation State of the Jewish People reflects the tension between law and politics—a tension that touches upon the identity of the state as Jewish and democratic and that made its way to the door of HCJ. The wording of the statute as adopted stirred controversy mainly because it lacks all mention of Israel as a democratic state that bestows equality on all its citizens. Fifteen petitions to HCJ were presented against it. One such petition was submitted in July 2010 by three Druse Members of Knesset—Akram Hasson (Kulanu), Hamad Amar (Israel Beiteinu), and Salah Saad (Zionist Union)—together with Druze organizations in Israel and additional entities, demanding that the entire statute or some of its sections be struck down on the grounds that it transgresses the right to equality and insults Druze citizens who serve in the security forces (Liss and Hovel 2018). On July 8, 2021, HCJ, by a vote of 10 to 1, rejected these petitions en bloc and defined the statute as “one chapter in our constitution-in-formation” that does not negate the nature of Israel as a democratic state The Basic Law: The Nation should be read together with the Basic Law: Human Freedom and Dignity, HCJ counseled (HCJ 2021). 
The Supreme Court is a participant in apolitical process that begins with shaping values and continues with shaping and applying policy. It does so under structural limitations as an institution within the structural and cultural framework that envelops it.
4	Summary and Conclusions
The process of shaping an agenda is different from one of establishing public policy and practice. There is a gap between the public’s grasp of the role of the Supreme Court as a crafter of public policy and its activity as it actually is. Many examples show that in practice the Supreme Court reflects social preferences in Israel and, as a result, can spearhead changes slowly and incrementally. In the same context, it appears that despite its formal power, the Knesset rarely chooses to react to rulings of the Supreme Court. Thus, politicians’ weakness and inability to govern promotes the centrality of the Supreme Court in public life.
For some politicians, a rather convenient reality has come about: they can pass matters on to the Supreme Court without being asked to pay the political price of decisions that transgress the institutional status quo. The Supreme Court, however, is a learning player that apparently understands that it is best in certain cases to refrain from ruling and pass the dispositive hot potato back to the Knesset (e.g., HCJ 1995; HCJ 1997a, 1; HCJ 1997b, 367). However, when the Knesset failed to lay down policy on a given issue, the Supreme Court had to “show responsibility” and produce a ruling. Such case law inevitably has an allocational effect; it is liable to harm certain groups and leave their members dissatisfied with the policy handed down.
Over time, representatives of the groups thus disadvantaged (at least in their own eyes) may, from a strategic perspective, attempt to have the Supreme Court enjoined against ruling on matters that may disrupt the status quo (e.g., HCJ 1995c, 758) and, failing this, may try to change the rules of the game in a way that will favor their groups.
The analysis that underlies this article indicates that Israel should act to find solutions that will make the political system better able to govern and to formulate public policy even in areas that are considered matters of principle for Israeli society. It should do this cautiously and with broad consensus. Until then, political interest will continue to dictate alternative public policies that will serve as solutions for interest groups that are dissatisfied with the quality and quantity of the public policy delivered.
The solution is twofold. At the theoretical level, that of principle, the court should adopt in its judicial analysis principles in the field of policy studies and rationales from the public choice theory. In regard to liberal-communitarian (as distinct from liberal or conservative) outlooks, which claim much space in the domestic and international discourse, the court should promote theoretical judicial development atop the adoption of a liberal-communitarian democratic narrative that accommodates the social schisms. This is a challenging task. At its core lies the development of practical policy tools that will respect all of those who wish to include their communitarian norms in Israel’s symbolic capital—Mizrahi Jews, Haredim, the National-Religious, Reform Jews, Conservative Jews, Muslim Arabs, the Druze, the Bedouin, Circassians, Christians, Armenians, Copts, Samaritans, etc.—in a way that will allow all of them to “live” together with the secular liberal who is typified as an individualistic Western European ethnic. Conceptualizing the intersection of sectors, tribes, and minorities in Israel in a Jewish, democratic, and multicultural state may constitute a basis for thinking in a processive and incremental way.
At the practical level, it is recommended to clarify the interrelations among the High Court of Justice, the Knesset, and the Government, foremost by moving ahead with the Basic Law: Legislation (e.g., Draft Basic Law 1993, 91).[footnoteRef:10] This, however, is not enough. The Supreme Court needs to embrace a policy of caution whenever core issues are laid at its feet, whether it concerns striking down an ordinary statute, a Basic Law, or a government resolution (e.g., HCJ 2004; see also Marzel 2006, 39). [10:  ] 
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