We are very grateful for the comments, which have resulted in the current version of the article being both tighter and sharper than the previous version. At your request, and as directed, together with the new version of the article, we also attach, in the table, below particular referral to the various comments by the Reviewers:

First Reviewer’s Comments:


	
	Reviewer’s Comments
	Our Reaction

	1
	It’s well written and researched. It refers to the appropriate literature, and demonstrates a sound grasp of it (neo-formalism vs relationalism). However, early parts of the paper rehearse already well-worked areas and it takes some time (10 pages or so) for the author(s) to get to the issue of NOMs. Could the two parts – theory and NOM analysis – be better integrated, so it appears less as an article of two distinct halves?
	We accept the suggestion, and combined the original Part II and Part III into a unified segment, the focus of which is the application of the general theoretical debate between the neo-formalist and relational contract approaches, to the case of NOM Clauses.

	
	
	

	2
	[bookmark: _Hlk66044858]The ‘middle position’ described at p 10 in the paper is opaque. The article suggests a distinction between ‘peace-time’ variations according to deviations in conduct, which are not intended to change the legal position of the parties re the NOM, and ‘war-time’ deviations which are intended to invoke a legal change to the NOM itself (this reflects Lord Briggs position in SC in Rock Advertising v MWB: if parties evince an intention not only to change the agreement through conduct, but also to change their commitment to the NOM, the NOM is effectively abandoned and should not be enforced). How does connect to the neo-formalist and relational debate described earlier in the paper? Is this war/peace distinction applicable to all three models of contract, or only one? Which one?
	We agree with the Reviewer that the neo-formalist position seeks to use the distinction between the rules for war and the rules for peace to support a sweeping position in favor of enforcing NOM clauses, in all relationships, and in all circumstances. Therefore, the neo-formalist position cannot establish an intermediate position as we wrote in the earlier version. The Reviewer is also right to note that even the middle ground proposed by Lord Briggs may benefit from the distinction between the rules for war and the rules for peace, even though this was not the intention of neo-formalist scholars. In light of this, we have added in the new version of the article – Paragraph II.A.3. This new paragraph has three purposes: First, to show how the distinction between the rules for war and the rules for peace can be used to support intermediate positions between the extremist positions – which require either to enforce, or not to enforce, NOM clauses en masse. Second, the paragraph explains how this distinction (between the rules for war and the rules for peace) can establish a richer version of the intermediate approach than that proposed by Lord Briggs in the Rock judgement, one that may be applied not only in situations where there is a NOM clause, but also in any case where a court is required to examine whether a change by conduct reflects a desire for permanent legal change. Finally, in response to the Reviewer’s comment, we added a clarification that the distinction between the rules for war and peace will be applied differently between different relationships, and under different circumstances, as detailed in the third chapter of the article.

	[bookmark: _Hlk65961910]
	
	

	3
	I’m assuming the analysis is directed to courts charged with determining whether a NOM should be enforced or not? But in relation to the ‘power disparity’ situation, presumably in many cases this wouldn’t be a matter for common law determination, but the operation (or potential operation) of statutory controls on unfair terms. Does the unfairness test in the Consumer Rights Act 2015 reflect the author’s position? Or would NOM fall outside the statute altogether?  

	We are very grateful for this comment, which will help make the article applicable for the practical jurist. Following this remark, we added, in Part III.A.3, a paragraph relating to the doctrinarian application of our proposals. According to our analysis, the unfairness test in the Consumer Rights Act 2015 is indeed a suitable legal tool for dealing with power disparities. Therefore, in cases of agreements falling within the definitions in this Act, we recommend interpreting Section 62 of the Act in accordance with the rules stated in the article. However, in view of our approach in the article not to be limited to binary, one-dimensional definitions, we also open the door to the application of the criteria proposed in the article regarding relationships characterized by power disparities, even when they do not accurately fit into said law. In such cases, it will be necessary to make extensive use of additional doctrines originating in Equity, such as unconscionability, and possibly also the unreasonableness section under UCTA 1977.

	
	
	

	4
	At p 12 the author states, ’it is wrong to adopt a sweeping position in favor of one approach or the other, and we should allow the parties, who best know the concrete circumstances of the deal they are planning, to determine in advance whether they prefer litigation based on the written contract, and therefore prefer to invest in contract formation to reduce later costs, or whether they prefer to grant legal validity to informal understandings to promote certainty and reduce costs.’  Doesn’t the existence of the NOM show the parties have made this choice, and, when it comes to litigation, presumably whether the NOM should be enforceable may be the precise site of conflict between them? Given that, in what other ways can the parties signal that they intend the NOM to be taken seriously? The statement seems inconsistent with the broader view of the paper that some NOM should be enforceable and some should not.

	The Reviewer is absolutely right in his comment, and we thank him for it. In the new version, the paragraph appears in Chapter C II. In the new wording, we abandon the terminology of an intermediate position, and we present the claim that in the case of the existence of a NOM, the parties have made the choice that they prefer to invest in contract formation to reduce later costs. However, at the same time, we add the reservation that not in every relationship can it be assumed that the existence of a NOM clause does indeed reflect a conscious choice of one type of costs over the other, and therefore – the statement seems consistent with the broader view expressed in the paper that some NOM clauses should be enforceable, and others should not.

	
	
	

	5
	. If enforcement of NOM or not is an issue about justice, especially for weaker parties, then in cases where the stronger party is seeking to enforce a NOM against a weaker party, why should it make a difference to the enforceability of the NOM if it performs a ‘managerial role’?

	The article is constructed around the delicate balance between different considerations. In our opinion, alongside the desire to do justice to the weaker party, managerial interests justify enforcement of NOM clause in  contracts between large entities and small entities, subject to the doctrine of estoppel. Moreover, the article explains how sometimes, in the long run, small entities may be harmed by not giving effect to NOM clauses. See the discussion on this point in Part III.A.3 of the article.

	
	
	

	6
	I think the strongest part of the paper is the section at the end giving the criteria to distinguish between cases where the deviation from the contract indicates a desire to modify the contract, and cases where the deviation should not be granted contractual validity (parties awareness; duration and consistency of deviation, etc). This seemed to me to be the most original part – more than the tri-partite division between different contract types. The author should think about making this the focus of the analysis.


	We thank you for the compliment with respect to the innovation of this section. Indeed, in various contexts we have expanded reference to the auxiliary tests. However, we still think that these tests must work in conjunction with the tri-partite division between different contract types.
Therefore, throughout the article we have presented a model that gives scope to both components jointly.

	
	
	

	7
	The diagram at the end includes terms/ideas which are not explained in the text such as ‘soft application of the estoppel doctrine’. It would seem to be a descriptor limiting the estoppel to past conduct and reimbursement of reliance losses only. If this is ‘soft application’ then it should be explained as such.  

	We corrected the wording, and thank you for directing our attention to the matter.


	
	
	

	8
	There were a few typos that need correcting:  ‘CIGS’ instead of ‘CISG’ at p 2 and ‘Bronwsword’ at p 3, ‘bellow’ instead of ‘below’ at 11, and ‘favor’ at 11 (not an exhaustive list).

	We corrected the specific errors, and proof-read again.

	
	
	











Second Reviewer’s Comments
	[bookmark: _Hlk65962308]התייחסותנו
	הערות הסוקר
	

	We accept the comment, following which, we shortened the theoretical part (e.g. by merging Parts I and II in the previous version into a unified part, the focus of which is the application of the general theoretical debate between neo-formalism and relational contract theory, in the case of NOM clauses.
We also added some doctrinal aspects to the article, for example in Parts IIIA2 and IIIA3.
	Some doubts as to whether the theoretical section might be impenetrable to a doctrinal lawyer? Might a general readership need more background? And indeed more doctrine and less theory?

	1

	
	
	

	We again thank the Reviewer for his important remarks, which, as we note below, have led us to add significant passages to our argument. On the other hand, in the specific case of this comment, with all due respect, we fear that we do not accept the Reviewer’s position. We are pleased that in the case of the doctrine of estoppel the Reviewer has found our proposal convenient to implement, and we seek to object to his implicit critique of its triviality. First, even if in contemporary English law the prominent tendency is not to give estoppel prospective effect, still, one cannot ignore dissenting opinions in case law, nor the history of English law where there are cases where prospective effect was given to the doctrine. It is also accepted practice in Australia, and sometimes also in the United States.

See on the topic: Robertson, Andrew, The Form and Substance of Equitable Estoppel (January 31, 2019). Andrew Robertson and James Goudkamp (eds), Form and Substance in the Law of Obligations (Oxford, Hart Publishing, 2019) 249–273.
Liew, Ying Khai, Proprietary Estoppel Remedies in Hong Kong: Lessons from Singapore, England, and Australia (2020). (2020) 50 Hong Kong Law Journal 109.

Therefore, there is significant value to clarify to lawmakers in all of these countries, that even those who support different contexts in the application of the prospective effect of the doctrine, should refrain from doing so in the event that there is a NOM clause.
Moreover, the Reviewer rightly points out that in some cases even the NOM clause will not affect the parties’ relationship in the future, as either party can rescind the contract by prior notice (e.g. in the case of a lease). At the same time, our paper seeks to address a broader range of agreements than lease agreements. Moreover, in many cases under the law, a contracting party seeking to cancel a contract must give significant prior notice to the opposing party. This sometimes has economic implications. Additionally, at times, such as in the case of long-term distribution contracts, even though each party may terminate the contract on prior notice, he will still have to compensate the other party. Therefore, it is significant that the NOM clause be enforced, and the content of the contract will be in accordance with the formal agreement, so that the party who insists on continuing to deviate from the formal contract also in the future despite the existence of the NOM clause, will be considered a party in breach, and will have to pay compensation, or in the least, will have to provide significant notice of the termination of the contract. According to our proposal, in such a case, the doctrine of estoppel will not save a party to a contract, as our proposal prohibits the use of this doctrine with regard to the parties’ future relationship, contrary to a NOM clause.
	Estoppel. I was entirely unconvinced by the author’s middle-way compromise. This was effected using a clear and simple dichotomy (which here I do accept would be easy to apply)—a temporal divide depending whether the relevant facts were past, or whether the claim concerned alteration of contractual rights with prospective effect. At first sight the distinction is convincing. But that is because it is more or less what the law does anyway, irrespective of a NOM clause. Or, the author would allow estoppel to displace the NOM in cases when estoppel is a serious claim but would allow the NOM to prevail in cases where estoppel is anyway unlikely to apply. In other words, the neat approach to estoppel would turn the flank of NOM clauses in very many cases and the consequences that Lord Sumption feared in MWB v Rock will come to pass. (The author had in the previous para apparently shared these fears!). After all, an estoppel claim purely about future conduct is much less likely to succeed in any situation (NOM or not). At least in the English doctrine, if we are talking about an ongoing/ periodic obligation (to pay rent) then the landlord would be able to withdraw the concession and prospectively re-activate the full formal rent obligation for the future, on giving “reasonable notice”. So the author is really saying that the NOM clause displaces estoppel only in cases where it is unlikely to apply anyway…
	2

	
	
	

	We are very grateful for this comment, which will help make the article applicable for the practical jurist. From the regulatory point of view, a distinction must be drawn between cases of power disparities, and cases of equally balanced parties. In cases of parties characterized by power gaps falling under the definitions of the Consumer Rights Act 2015, the non-enforcement of a NOM clause may be based on Section 62 of the Act. However, in view of our approach in the article not to be limited to binary, one-dimensional definitions, we also open the door to the application of the criteria proposed in the article regarding relations characterized by power disparities, even when they do not accurately fall under the section in said legislation. In these cases, it will be necessary to make extensive use of additional doctrines originating in Equity, such as unconscionability, and in extreme cases also the unreasonableness section in the 1977 UCTA. In contrast, when it comes to equally balanced parties, the possibility of making use of these doctrines is very limited. Therefore, only in particularly extreme cases do we recommend using these doctrines. In other cases, non-enforcement will be based on the justifications used in case law in other countries that did not enforce NOM clauses, as was also done in some earlier judgments in England, that the change by conduct indicates the parties’ desire to change the NOM clause as well. On these issues, we have added important paragraphs in Chapter IIIA in Parts 2 and 3, which we hope will answer the Reviewer’s concerns. We of course thank the Reviewer kindly for these comments.
	UCTA—and other forms of regulation. I think an English readership would be interested in how the author’s regulatory schema would actually be enforced. Is it to be a freestanding bespoke substantive regulation of NOM clauses? (This would be a doctrinal novelty—not to say heresy given the history of and eventual demise of “fundamental breach” in mid C20.). If not that, then how WOULD this regulation of NOM clauses take place, save through estoppel? UCTA? Equitable doctrines like unconscionability? Or what? 
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	[bookmark: _Hlk66045992]This is a very important comment, that made us think about some of our definitions, and even go back to the research and case law literature.
First, we note, that the use of the category of sophisticated parties and unsophisticated parties is not unique to our article. As we have shown in the latest version of the article, the use of this category is common in research and case law. 

See:

[bookmark: _Hlk66045710]Alan Schwartz & Robert E. Scott, Contract Theory and the Limits of Contract Law, 113 YALE L. J. 541 (2003);
[bookmark: _Hlk66045890]Meredith R. Miller, Contract Law, Party Sophistication and the New Formalism, 75 Missouri L. Rev. 493 (2010)

[bookmark: _Hlk54481287]J. Morgan, “Contracting For Self-Denial: On Enforcing ‘No Oral Modification’ Clauses” (2017) Cambridge Law Journal, 76(3), 589–615

Second, in response to the challenge posed to us by the Reviewer, we added in Chapter IIIA1 a multidimensional definition of sophisticated parties. And we explained how the particular components in the proposed definition are particularly relevant in the context of NOM clauses and contract modification.
Alongside the attempt to define such sophisticated parties, we completely agree with the Reviewer that this is a spectrum, and not a binary definition, that there are grey areas, and that this may make it difficult to apply the model and achieve legal certainty. On this issue, we expanded in the concluding discussion of the article, in which we discussed the tension between the desire to produce a complex model adapted to a variety of situations, and considerations of certainty and ease of application. We will address this again in more detail later in this document, in the context of the Reviewer's concluding remarks.
Specifically, in response to the Reviewer’s remark that even unsophisticated people are often represented at the stage of concluding the transaction, we clarified in the chapter dealing with the fact, that the significant distinction between the sophisticated and the unsophisticated parties in this context is representation over the life of the contract, an ongoing relationship, and not at the time of conclusion. However, we also added a comment referring to intermediate cases of unsophisticated parties that are nonetheless represented on an ongoing basis.

	Who precisely counts as a “sophisticated” party, for example?  
[bookmark: _Hlk66048449]I know that this is discussed in some detail in the body of the article, but I was not persuaded by the discussion that this would be at all “easy to apply”. There is likely to be a continuum of (un-)sophistication: perhaps the same party (company) can be sophisticated for some purposes and not others (we recall the discussions about when/if companies can be “consumers” under UCTA 1977).

This view (that there is a continuum rather than clear dichotomy) seems at least implicit in the author’s discussion of “sophistication”. For example on pp.16-17 this was sensibly said to require examination of the degree of formality (detail) of the written contract itself, and the parties’ subsequent relationship. True enough. But this is surely a matter of degree (as perceptively recognised by the dicta of Lord Hodge in Wood v Capita, for example.). One can easily envisage paradigmatically formal contracts between large, well-advised commercial parties, and a brief “note of agreement” between legally unadvised small traders on the other. But there is plenty in between. And interestingly, the author seems not to equate “unsophisticated” with “not legally advised” since there is this statement on p.15 which refers (as I read it) to unsophisticated parties who “trust their lawyers to draft the legal arrangement in writing”. There is a sharper definition of unsophisticated parties at one point—those of whom the “written contract … clearly does not represent the relationship in practice …and does not reflect the understanding of the parties”. Perhaps not—but then the definition is entirely circular.
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	We are grateful for the Reviewer’s compliments with respect to the auxiliary tests we proposed (and which appear in Chapter IIIB in the latest version). The other Reviewer also viewed this as one of the strong points of the article. Specifically, we agree with the critique of the use of the title moral-ethical perspective, and therefore we propose more concrete and clearer wording. We broadly agree with the Reviewer that applying the auxiliary tests entails judicial discretion. We will return to the issue of judicial discretion and its costs in the next part of this document, where we will respond to the Reviewer’s significant and important critique on the subject, which addresses not only the auxiliary tests, but also other aspects of the paper.
	The author also discusses the (I admit difficult and important) problem of whether tolerating some deviation from contractual standards of performance formally modifies the contract. The factors mentioned here all seem sensible and pertinent. But on their face, do they not necessitate fine judgements, indeed value judgements, in their application? (e.g. the flexible test examining the “contract as whole” on p.16 seems vague; the introduction of the “moral-ethical perspective” / norms on p.18 is inevitably uncertain.)
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	These comments by the Reviewer, interwoven throughout his letter, are very important. We agree with much of his criticism. As a result, we tightened the argument in three ways:
First, when possible, we sought to propose more concrete definitions in a way that would facilitate implementation (e.g. the definition of sophisticated parties in Part IIIA1. The definition of non-sophisticated equals in Part IIIA2, etc.).
Second, throughout the article we refined every expression which could imply that the model we proposed dictates an unequivocal answer to each question, or that it obviates judicial discretion.
Third, and this is the most important addition made in the article following the comments. We added a significant discussion in the concluding part of the article, in which we highlighted the tension between the desire to offer a nuanced, context-dependent arrangement, and the desire to offer an easy-to-implement arrangement, and the cost of our choosing the first alternative. In this section, we sought to justify our choice in the face of the other alternatives. We hope that the Reviewer will be convinced by our argument as it is currently presented, but even if not, we hope that he will at least agree that it is important that the position we propose also be available as an alternative to decision makers and researchers.


	The author should consider the following objections to their argument to decide whether or not to alter their argument.  In other words, they should be sure that their argument stands up to the following criticism: 
•	My objection is that the scheme of regulation proposed here is complex to the point of unworkability. When the conclusion says that the article’s “contextual and nuanced model … is clear and easy to apply” I did wonder whether it was satirical! If we look at the flow chart on the final page, there are complex concepts at every stage the application of which would demand factually and legally controversial decisions by a court

……
•	My objection is less (then) to the substance of the analysis—rather I dislike how the author portrays it.

In truth it seems to me there is a choice between relatively crude and simple rules, which are designed to produce clarity even at the cost of some inaccuracy—and those which are much more complex, where the costs of complexity are justified by the promise of more accurate regulation. The ideal world, which does not exist (I fear), is where the optimal rules are also the simplest and easiest to apply. It does not exist because the ideal rules try to capture all the subtleties and nuances (the author’s word) of contracting behaviour. This makes them difficult to apply.

Thus it was in the conclusion to the piece that I seriously disagreed. I do NOT think that the Supreme Court in MWB v Rock was led astray by some predilection for “abstract and philosophical” reasoning (a very unlikely vice in any English judge!). I read Lord Sumption’s judgment as consciously choosing a relatively clear-cut, unqualified approach to the enforcement of NOMs precisely to produce clarity, even at the expense of ignoring nuance. The preference for clarity (even crudity) is not here “philosophical” at all, but a practical and pragmatic regulatory choice. 
So in my view, the article needs a subtle but important shift. The author needs to accept that their approach would be much harder to apply and place very considerable evidential and doctrinal strains on the courts. At worst it would degenerate into (or be concealed underneath) a general discretion to decide on a NOM clause’s “reasonableness”. That would ease judicial decision-making only in the sense that such a broad discretion can never be legally wrong.  Having accepted this, the author could explain why these costs are still ones that it would be worth incurring for the purposes of accurate regulation. The theoretical argument is attractive, as sharp dichotomies are misleading and the truth is messier and more nuanced. But wishing the costs away (if this nuanced approach is implemented as a programme for regulation) left me unconvinced.
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