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What makes “Israeli law” “Israeli”? Is it sufficient that it developed in the setting of legal institutions operating in the State of Israel? Does it become “Israeli” by legislation of “Jewish” content statutes, such as the Pig Raising Prohibition Act 1962, the Passover Act 1986, or even the Law of Return of 1950? Did the Israeli legal system begin to develop only on the date the establishment of a Jewish state in the Land of Israel was declared, or are the legal system’s root planted in the early history of Zionism? These questions and others are at the heart of Nir Kedar book, “Law and Identity in Israel: A Century of Debate” (Cambridge Studies in Law and Judaism, 2019). In fact, at least a partial answer to these questions is suggested by the author by his subtitle – A Century of Debate – implying that Israeli law was not created out of thin air on the date of establishment of the state (5th Iyar 5708); and in order to trace its historical roots, one must return to the first days of Zionism, when the first attempts began to create a national-legal system. Indeed, already in the book’s introduction, the author presents his stand: “The story of Israeli law is in fact the story of Zionism Itself” (2). The common denominator between the Zionist movement and Israeli law is, in his opinion, the fact that they both: “Swung between the desire and need to address questions of modern Jewish identity in a profound way and the need to stifle, or at least mute, these very same debates so that they would not become hindrances to the building of the Israeli state and society and thus frustrate the goal of establishing a free Jewish life” (5). The author’s conclusion is that not only did the institutions of Israeli law – just like the institutions of the Zionist movement and the Jewish settlement – refrain from deciding questions of identity and culture, being deeply controversial in Israeli society, but in fact that they do not have the tools to debate these questions, and therefore it is inappropriate that they be resolved in the legal arena. But this is not to say that Israeli law is not national or Jewish. The opposite is true. The author would have us believe, that the formation of the legal system in the State of Israel – the national state of the Jewish people, in Hebrew, by Israeli citizens, in a cultural environment that suits their needs, interests, and values, is what makes it “Israeli law.”
The author supports his conclusion with a historical review, throughout the book, of the attempts to express the Israeli nature of the Israeli legal system from the beginning of Zionism and to date, whether by pouring Jewish-Hebrew content into the law, or through incorporating cultural and national components in legislation. The first part of the book (chapters 1 – 6) describes the efforts to establish a comprehensive national-Jewish-Israeli legal system. Chronologically, the attempts described in these chapters can be divided into three periods: The first of days of the Zionist movement, the first period of settlement, and the first decades of the existence of the State of Israel. The second part of the book (chapters 7 – 8) deals with the reversion to identity discourse in Israeli law in the 1980s, and in the expression this found in the enactment of the Foundations of Law Act 1980. In this respect, the author describes the legislature’s attempts to establish the Israeli legal system on a foundation of Jewish content and on the various sources of Jewish law, and the practical aspect found for the declarative dimension of said Act (or rather, its absence), in the judgements of the Israeli courts. In the third and final part of the book (chapters 9 – 10), the author abandons the chronological narrative, and examines Zionism’s complex relationship with the issue of culture, and the complex interaction between Israeli Law and Jewish heritage. The conclusion of these chapters, and in fact of the entire book, is that notwithstanding the fact that ultimately the periodic attempts to pour content based on the principles of Jewish law and the value system ​​of the Jewish faith into Israeli law had mostly failed, at the end of the day, Israeli law serves as Lieu de Mémoire, in the language of Pierre Nora, for the Jewish heritage (186). This, inter alia, through the absorption of symbols, concepts, and norms derived from it into Israeli law, as well as – and perhaps mainly – by ensuring the independence of the Israeli legal system. In this sense, Israeli law today constitutes “[T]he most important preserve of, and monument to, Jewish law” (197).
Kedar’s deeply thought book contributes an important contribution to the understanding of the discourse relating to questions of national culture and identity within the legal arena, in general, and the place of Jewish nationalism, Jewish law, and Jewish-Israeli culture in the development of Israeli law, in particular. In an attempt to show that this is an ancient discourse, Kedar masterfully weaves different legal events into one historical narrative. Kedar demonstrates that at the base of the events was a common goal – to bestow legal validity on the basic values ​​of Jewish heritage, or to shape Israeli law in accordance with the principles of Jewish law – but that this goal was doomed to failure. The discussion that Kedar conducts throughout the book is coherent, clear, and thought-provoking. In all these respects, the book is an important milestone in the historical and legal research of the issues discussed.
At the same time, one can argue with some of the book’s basic assumptions. First, the central argument of the book remains on the theoretical-ideological plain, and is not sufficiently grounded in history. One could expect, for example, that the discussion of the fascinating historical phenomena of the “Hebrew Peace Courts” (Chapter 2), and the “Hebrew Law Society” (Chapter 3) – would be founded on relevant archival sources. But except for very few instances, the author chose to lean on secondary sources. Moreover, the author’s argument that these attempts to revive Jewish law were doomed to failure because the law is not the appropriate arena to discuss questions of identity and culture (38), is not consistent with the conclusions of some historical studies, according to which these institutions did not succeed due to historical circumstances of time and place[footnoteRef:1]. The same goes for the discussion of the legislative process behind the Foundations of Law Act, and its implementation by the courts (Chapter 7). In this context, the author leaned primarily on existing legal research, when he could have enriched the discussion with a broader and deeper analysis of case law following the Act, beyond the familiar and best known judgments. [1:  ] 

Second, the discussion throughout the book refers to “Israeli law” in a broad sense, without separating its various parts. It is arguable that with respect to the important discussion of the place of questions of identity and culture in the legal discourse in Israel, it would have been better to separate the legislature from the judiciary. The author does not draw this obvious distinction. For him, “The Law,” as a single organism, “is not the appropriate arena for deciding between different takes on identity or views of Jewish culture” (200). While there are those who will agree with this position regarding the judgements of the courts (when, of course, one could also oppose it), it is more difficult to accept the claim in relation Knesset legislation, as long as it is enacted according to constitutional standards. Moreover, the argument that the author presents is hermetic, and as such, negates dealing with questions of Jewish and Israeli identity and culture also in the setting of semi-judicial platforms, such as national committees of inquiry, which use legal tools to discuss historical and public events of importance.
And finally, and possibly also in many ways mainly: In the seventy three years of its existence, the Knesset enacted a considerable number of laws which anchor, to another extent or another, cultural symbols and motifs related to the Jewish identity of the country[footnoteRef:2]. Often, discussion of the issues related to these laws crossed the threshold of courts’ doorstep. At least in some cases the discussion was not limited only to “formal” issues. In any event, it seems that with the completion of the enactment of the Basic Law: Israel – The Nation-State of the Jewish People, which occurred, as the author testifies, at the same time as the task of completing the book’s writing (102-101), as well as the recent Supreme Court judgement on the question of its constitutionality[footnoteRef:3], place doubt on the strength of the central claim made throughout the book. The Nation-State Act declares that the Land of Israel is the historical homeland of the Jewish people, and that the State of Israel is the nation state of the Jewish people. It adds and anchors symbols and values ​​from Jewish heritage into basic law, inter alia the Hebrew language, the return from the Diaspora, contact with the Jewish people in the Diaspora, Jewish settlement, reliance on the Hebrew calendar, as well as the status of the Sabbath and Jewish Holidays. Therefore, even if it is possible to argue whether it is appropriate that statute and case law should engage in anchoring and embedding Jewish and national cultural symbols and fundamental principles, there is no doubt that the Nation-State Act did do so in practice. Therefore, even if we accept that the author’s claim was correct for its time, it is difficult to dispute that today, with the establishment and stabilisation of the Israeli legal system, the time is ripe for it to also discuss questions of identity and culture. [2:  Cf., without exhausting the discussion: The State Flag, Symbol and National Anthem Act 1949-5709; the Law of Return 1950-5710; the Hours of Work and Rest Act 1951-5711; the Status of the World Zionist Organisation and the Jewish Agency Act 1952-5713; Holocaust Remembrance – Yad VaShem Act 1953-5713; Holocaust Remembrance Day Act 1959-5719; Use of the Hebrew Calendar Act 1998-5758; Museum of the Jewish People Act 2005-5766; Independence House Act 2009-5769; Immigration to Israel [Aliyah] Day Act 2016-5776, and many more.]  [3:  HCJ 5555/18 Hason v. The Knesset (8 Jul 2021). ] 

