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The field of behavioural ethics seeks to clarify how people behave when confronted with ethical dilemmas. It has identified and analyzed numerous mechanisms though which people may engage in unethical and illegal behaviour without fully recognizing its implications. In the field of employment law, which focuses on the interaction between employees and employers, the subtle mechanisms which may underlie people’s decisions to behave unethically are especially relevant, but have not been the subject of significant study. The issue examined here is article addresses how applying behaviorbehavioural ethics to employment law can expand the scope of employment law and change its outcomes. To that endIn addition, this paper will identify workplace attitudes or activities that can place employees in positions where they may feel pressured to act in a manner contrary to their personal ethical standards. Thus, thisIn particular, three contexts in which the behavioural ethics perspective can change current legal approaches are discussed here:workplace bullying; workplace flexibility; and small, daily violations. This article examines not only what the law declares about a certain behaviorbehaviour, but whether that conduct is appropriate or acceptable beyond its legal ramifications. While legal but ethically inappropriate behavior has not been studied in the field of employment law, it has been the subject of critical work, particularly in the context of corporations.[footnoteRef:2] This indicates that unethical behavior, even if unregulated by legal standards, can be discerned in the workplace. Such behavior can take many forms, ranging from unethical behavior by employers toward employees, to organizational conduct that causes the employee to engage in unethical behavior towards other employees or customers in the workplace.[footnoteRef:3] To explore these issues, we will examine situations identified with small, everyday violations, which It demonstrates how employment law is struggling to address, this problem and show how the paradigms of employment law can change and even benefit when taking behaviorbehavioural ethics are takeninto account.	Comment by Susan: Consider adding a short paragraph explaining what each section will cover. [2: 
]  [3: behaviourBehaviourBehaviourbehaviourBehaviour] 

1. INTRODUCTION
[bookmark: _Ref56097613]BehaviorBehavioural ethics focuses on people’s inability to recognize the extent to which self-interest in its broader sense affects their own behaviorbehaviour.[footnoteRef:4] While legal but ethically inappropriate behaviorbehaviour has been the subject of critical work, particularly in the context of corporations,[footnoteRef:5] Itit has not yet been studied in the context of employment law. Numerous scholars in the field of behaviorbehavioural ethics claim that because people want to maintain a positive and coherent view of themselves, they fail to recognize that many of their actions are based on self-interest.[footnoteRef:6] A related theory, “ethical fading,””,[footnoteRef:7] emphasizes how people adjust reality to suit their interests, positing that by deceiving themselves, people allow ethical concerns to fade into the background of the decision-making process, thus weakening the potential impact of ethical issues on the decision. In contrast to classical economics, which primarily examines how self-interest affects motivation, behaviorbehavioural ethics also accounts for the impact that self-interest has on cognitive processes, such as visual perception,[footnoteRef:8] reasoning[footnoteRef:9] and memory.[footnoteRef:10] Finally, behaviorbehavioural ethics is more concerned with the implicit effects of self-interest than with its effects on explicit choices.[footnoteRef:11] The following will delve into some of the most relevant findings of behaviorbehavioural ethics and explain their relevance to workplace ethics and employment law.  [4: 
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 Linda K. Treviño, Gary R. Weaver & Scott J. Reynolds, Behavioural Ethics in Organizations: A Review, 32 J. Mgmt. 951 n. 6 (2006).]  [5:  Virginia K. Bratton, Affective Morality: The Role of Emotions in the Ethical Decision-Making Process (2004).]  [6:  Shaul Shalvi, Michel J. J. Handgraaf & Carsten K. W. De Dreu, Ethical Manoeuvring: Why People Avoid Both Major and Minor Lies, 22 Brit. J. Mgmt. S16 (2011).]  [7:  Ann E. Tenbrunsel & David M. Messick, Ethical Fading: The Role of Self-Deception in Unethical Behaviour, 17 Soc. Just. Res. 223 n. 2 (2004).]  [8:  Emily Balcetis & David Dunning, See What You Want to See: Motivational Influences on Visual Perception, 91 J. Pers. & Soc. Psychol. 612 n. 4 (2006).]  [9:  Ziva Kunda, The Case for Motivated Reasoning, 108 Psychol. Bull. 480 n. 3 (1990).]  [10:  Lisa L. Shu, Francesca Gino & Max H. Bazerman, Dishonest Deed, Clear Conscience: When Cheating Leads to Moral Disengagement and Motivated Forgetting, 37 Pers. & Soc. Psychol. Bull. 330 n. 3 (2011).]  [11:  For a review of the potential contribution of behavioural ethics to the law in general see, Yuval Feldman, The Law of Good People: Challenging States’ Ability to Regulate Human Behaviour (2018) (here and after: The Law of Good People.] 



2. WHY EMPLOYMENT LAW SHOULD FOCUS MORE ON THE “GOOD” PEOPLE? 
As already suggested, since people’s interest is to not view themselves in a negative light, they are likely to engage in various biased cognitive process related to reasoning, memory, and vision. Thompson and Loewenstein have shown that people were more likely to remember information that was related to their own position, with the result that their opinion of what was fair  aligned with their interest in the outcome of a settlement.[footnoteRef:12] The[footnoteRef:13] and the fact that these biases operate without awareness makes it difficult for people to notice the process. Moore and Loewenstein were among the first to show that self-interest and concern for others affect behaviorbehaviour through different cognitive systems, and that self-interest, unlike concern for others, is automatic, viscerally compelling, and often unconscious.[footnoteRef:14] By comparing people’s private beliefs and public behaviorbehaviour, Moore demonstrated that people truly believed their own biased judgments, not recognizing any problems in their responses.[footnoteRef:15] 	Comment by Susan: It would help to have the context of the study here – it seems like it could be conflict resolution or mediation.	Comment by Susan: This needs a reference	Comment by Susan: Different reference than above? Please provide. [12: ]  [13:  Leigh Thompson & George Loewenstein, Egocentric Interpretations of Fairness and Interpersonal Conflict, 51 Org. Behav. & Hum. Decision Processes 176 n. 2 (1992).]  [14:  Dan A. Moore & George Loewenstein, Self-Interest, Automaticity, and the Psychology of Conflict of Interest, 17 Soc. Just. Res. 189 n. 2 (2004).]  [15:  Don A. Moore, Lloyd Tanlu & Max H. Bazerman, Conflict of Interest and the Intrusion of Bias, 5 Judgment & Decision Making 37 n. 1 (2010). A similar view was advanced by Gino and co-authors, who demonstrated that the level of control needed to behave ethically is much higher than that following from the decision to be unethical, see Francesca Gino, Maurice E. Schweitzer, Nicole L. Mead & Dan Ariely, Unable to Resist Temptation: How Self-Control Depletion Promotes Unethical Behaviour, 115 Org. Behav. & Hum. Decision Processes 191 n. 2 (2011). Epley and Caruso concluded that automatic processing leads to egocentric ethical interpretations, see Nicolas Epley & Eugene M. Caruso, Egocentric Ethics, 17 Soc. Just. Res. 171 n. 2 (2004). Similarly, Van den Bos and co-authors found support for the notion that when appraising a situation, we prefer outcomes that benefit ourselves, and only later correct to take into account fairness toward others, see Kees Van den Bos, Susanne L. Peters, D. Ramona Bobocel & Jan Fekke Ybema, On Preferences and Doing the Right Thing: Satisfaction With Advantageous Inequity When Cognitive Processing is Limited, 42 J. Experimental Soc. Psychol. 273 n. 3 (2006).] 


As the above review reveals, there is a growing recognition that many ethical decisions are the result of implicit, not explicit choices.[footnoteRef:16] Given that people’s unethical behaviorbehaviour is frequently accompanied by or the result of  a limited and distorted view of their own conduct, it is particularly important to focus on legal violations by otherwise good employers in the context of employment law. Indeed, this study will show that many of those mechanisms that are particularly likely to increase the likelihood of good people behaving with limited awareness of the full legal and ethical meaning of their actions are especially problematic in the context of employment. In the employer-employee relationship, issues such as ambiguity, repeated smaller violations and the strong effect of workplace norms which do not necessarily conform to those of the employees [footnoteRef:17] are likely to have a significant impact on employees’ conduct.  [16: BehaviourBehaviourbehaviour]  [17: behaviour] 


[bookmark: _Ref56097603]Clearly, social norms can affect the likelihood that people will engage in unethical behaviorbehaviour. The field of law and economics has incorporated the effects of social norms  based on rational choice approaches, taking into account such aspects as reputation, expressive effects, shaming, and social sanctioning. Cooter,[footnoteRef:18] for example, has developed an economic theory of how the expressive values of law can shape social norms and individual preferences. In addition, Gino, Ayal, and Ariely have shown that the effect of unethical group norms on people’s inclination to engage in dishonest behaviorbehaviour strongly depends on the salience of the group identity.[footnoteRef:19] In a more thorough examination of this psychological mechanism, Gino and Galinsky have studied the effect of psychological closeness on the likelihood that social norms cause people to engage in unethical behaviorbehaviour.[footnoteRef:20] For example, they have shown that the likelihood that an unethical norm will lead to a change in one’s ethical decision-making is highly dependent on the level of psychological closeness of the participant to the unethical individual.  [18:  Robert Cooter, Michal Feldman & Yuval Feldman, The Misperception of Norms: The Psychology of Bias and the Economics of Equilibrium, 4 Rev. of Law and Economics 889 n. 3 (2008).]  [19:  Francesca Gino, Shahar Ayal & Dan Ariely, Contagion and Differentiation in Unethical Behaviour: The Effect of One Bad Apple on the Barrel, 20 Psychol. Sci. 393 n. 3 (2009).]  [20:  Francesca Gino & Adam D. Galinsky, Vicarious Dishonesty: When Psychological Closeness Creates Distance from One’s Moral Compass, 119 Org. Behav. & Hum. Decision Processes 15 (2012).] 

 
The principles of behavioural ethics can be applied to increase ethicality and compliance with positive social norms in the workplace. In the case of workplace environments, where the same people work closely together every day, the risk of unethical norms influencing behavioursuch influence is inevitably exacerbated,[footnoteRef:21]especially when considered in the context of some research suggesting that people are more attentive to unethical behaviorbehaviour of others in order to justify their own ethical missteps, thus maintaining their self-images.[footnoteRef:22].[footnoteRef:23] The importance of understanding social norms within the workplace becomes clear given the daily interactions and dominance of employers’ regulation norms.[footnoteRef:24]  [21:  Benjamin van Rooij & Adam Fine, Toxic Corporate Culture: Assessing Organizational Processes of Deviancy, 8 Adm. Sci. 23 n. 3 (2018).]  [22: ]  [23:  Rachel Barkan, Shahar Ayal, Francesca Gino & Dan Ariely, The Pot Calling the Kettle Black: Distancing Response to Ethical Dissonance, 141 J. Experimental Psychol. 757 n. 4 (2012); Nicholas Epley & David Dunning, Feeling “Holier Than Thou”: Are Self-Serving Assessments Produced by Errors in Self- or Social Prediction?, 79  J. Pers. & Soc. Psychol. 861 n. 6 (2000); Cooter, Feldman & Feldman, supra n. 14. ]  [24:  In the matter of unethical behaviour between employees see: Adam Barsky, Investigating the Effects of Moral Disengagement and Participation on Unethical Work Behaviour, 104 J. Bus. Ethics 59 (2011); Raymond O. S. Zaal, Ronald J. M. Jeurissen & Edward A. G. Groenland, Organizational Architecture, Ethical Culture, and Perceived Unethical Behaviour Towards Customers: Evidence from Wholesale Banking, 158 J. Bus. Ethics 825 (2019). For unethical behaviour towards consumers see: Rhea Ingram, Steven J. Skinner & Valerie A. Taylor, Consumers’ Evaluation of Unethical Marketing Behaviours: The Role of Customer Commitment, 62 J. Bus. Ethics 237 (2005).] 



In light of individuals’ limited awareness of their unethical conduct, there is a strong argument to be made that the legal rules governing such behaviorbehaviour in the employment context need revision.[footnoteRef:25] In addition, the lessons of behaviorbehavioural ethics highlight the need to make some change in the underlying situations individuals face in the workplace, which can shape both explicit and implicit choices. This approach differs from that of changing the apposite incentives, which can shape only people’s conscious decisions.[footnoteRef:26] Rather than adopting these nudge-like approaches, This approach differs from that of changing the pertinent incentives, which can only shape people’s conscious decisions.[footnoteRef:27] Rather than adopting these nudge-like approaches, which alter the social cues, it is preferable to shape and limit the ethical biases that determine how people approach dilemmas even before they consciously begin determining how to solve them. The recommended or ideal approach is to impel people, ex ante to recognize when they are engaging in bad behaviorbehaviour. If people often engage in unethical behavior because they are unaware of its nature, making rather than focus on assigning responsibility to them, ex post.[footnoteRef:28] Making them recognize their unconscious unethicality behaviour should help curtail such conduct.[footnoteRef:29] Approaches based on behavioral ethics can be used to increase ethicality and compliance with positive social norms in the workplace. Some of the leading scholars in behaviorbehavioural ethics have observed that classical intervention techniques, such as penalties, are rendered ineffective if ethical decisions are produced without awareness.[footnoteRef:30] 	Comment by Susan: 	Comment by Susan: This section mentions approaches, impelling people etc., but doesn’t specify – some examples might be helpful. [25:  Feldman, Yuval, and Henry E. Smith. "Behavioural equitybehaviour." Journal of Institutional and Theoretical Economics: JITE (2014): 137-159.]  [26:  Karl Aquino, Dan Freeman, Americus Reed II, Vivien K. G. Lim & Will Felps, Testing a Social-Cognitive Model of Moral Behaviour: The Interactive Influence of Situations and Moral Identity Centrality, 97 J. Pers. & Soc. Psychol. 123 n. 1 (2009).]  [27: Behaviour]  [28:  See The law of good people, at p. 137 ]  [29:  Yuval Feldman & Yotam Kaplan, Preferences Change & Behavioural Ethics: Can States Create Ethical People?, forthcoming 22 Theoretical Inquiries L. n. 1 (Oct. 1, 2020), http://ssrn.com/abstract=3675300.]  [30:  Mahzarin R. Banaji, Max H. Bazerman & Dolly Chugh, How (Un)ethical Are You?, 81 Harv. Bus. Rev. 56 n. 2 (2003).] 


In light of this, alternative approaches to changing workplace ethics could be developed, especially for more subtle violations. that are beyond the scope of traditional legal sanctions. For example, Bohnet, Bazerman, and Van Geen[footnoteRef:31] have shown that when people evaluate others in a between-subjects comparison rather than in a within-subject comparison, negative stereotypes regarding race became less relevant.  [31:  Iris Bohnet, Alexandra van Geen & Max Bazerman, When Performance Trumps Gender Bias: Joint Versus Separate Evaluation, 62 Mgmt. Sci. 1225 n. 5 (2016). ] 


As the above review reveals, there is a growing recognition that many ethical decisions are the result of implicit, not explicit choices.[footnoteRef:32] [footnoteRef:33] Thus, alternative approachesGiven that people’s unethical behaviour is frequently the result of a limited and distorted view of their own conduct, it is particularly important to racial discrimination or stereotyping in the workplace that go beyond traditional focus on legal sanctions may be called for.	Comment by Susan: This is now an incomplete sentence – do you mean focus on legal sanctions? Also, why is it particularly important to focus on legal sanctions (presumably) if Unethical behaviour is implicit or the result of a distorted self-perception? In order to make people more aware? This needs to be clarified. [32:  For example, Nina Mazar, On Amir & Dan Ariely, The Dishonesty of Honest People: A Theory of Self-Concept Maintenance, XLV J. Mar. Res. 633 (2008); David M. Bersoff, Why Good People Sometimes Do Bad Things: Motivated Reasoning and Unethical Behaviour, 25 Pers. & Soc. Bull. 28 (1999); Rushworth M. Kidder, How Good People Make Tough Choices: Resolving the Dilemmas of Ethical Living (2009); Madan M. Pillutla, When Good People Do Wrong: Morality, Social Identity, and Ethical Behaviour, in Social Psychology Organization 353 (David De Cremer, Rolf van Dick & J. Keith Murnighan eds., 2011); James Hollis, Why Good People Do Bad Things: Understanding Our Darker Selves (2008); Mahzarin R. Banaji & Anthony G. Greenwald, Blindspot: Hidden Biases of Good People (2013). Many others do not use the term 'good people' in their titles but make the same argument in the text (see, e.g., Pillutla 2011). This is also the view held by Max Bazerman, George Loewenstein & Don A. Moore, Why Good Accountants Conduct Bad Audits, 80 Harv. Bus. Rev. 1 (2002). Note that the “good people” scholarship is usually different from the type of research conducted by Zimbardo (2007) on the Lucifer effect, see Philip Zimbardo, The Lucifer Effect: How Good People Turn Evil (2007), Their work generally try to explain how ordinary people end up doing evil or at least engage in gross criminal behaviours.]  [33: ] 



3. WHY THE WORKPLACE IS ESPECIALLY PRONE TO violations by “otherwise good” PEOPLE
Employee-employer relations have long been governed by legal norms and regulations. Transcending or extending beyond these legal requirements are issues regarding employees’ codes of daily ethical or moral conduct. These ethical issues involve values of human dignity, equality, trust, and the balance of power between the parties within the working relationships. The field of behavioral ethics seeks to define normative patterns of behavior in managing these aspects of the relationship between an employee and an employer.
Ethical culture has been defined as a subsection of the field of organizational culture that influences employees.[footnoteRef:34] al ethics researchers have found links between employees’ perceptions of justice and their ethical and unethical conduct. While organizational justice became one of the most studied organizational behavior topics in the 1990s,[footnoteRef:35] and significant advances have been made in the field since then, more work remains to be done to clarify what factors influence ethics within the workplace. For example, while employees’ perceptions about the fairness of the treatment they receive from their organizations have been extensively studied employers in the context of corporate law and conduct, similar studies have not been conducted in the legal context of employment law and the relationship between employer and employee.[footnoteRef:36] As a result, little is known about employees’ reactions to perceived acts of unfairness which take the form of unethical behavior. [34: ]  [35: Behaviour]  [36: Behaviour] 

On a routine level, employees tend to intuitively accept their organization’s behavioral norms. As a result, most people will usually carry out the instructions they are given, whether out of habit or due to the power of inertia. Often, employees follow instructions because they simply fail to give much thought or attention to the deeper meaning of the daily actions they are asked to perform as part of their defined duties. Unquestionably, employees enjoy clearly defined legal rights. It can also be assumed that they also enjoy certain moral rights, among which is the employee’s right not to compromise his or her ethical standards. While there has been considerable research into the protection of employees’ rights in the context of employment law,[footnoteRef:37] very little has been written about employees’ moral rights in the context of behavioral ethics in employment law. While unethical behavior is not specifically addressed in the laws governing employer-employee relationships, it is reasonable to argue that pressuring employees to engage in unethical behaviorr should be considered improper. [37: LabourLabour] 

A set of behavioral rules of propriety exists separately from the rules of behavior required by law. Legal rules are determined by the official institutions of each state and articulated through legislation, provisions, regulations, and court judgments. In contrast, ethical rules usually evolve gradually in society, without being imposed by above, and develop through a myriad of quotidian situations that arise in the family, the public sphere, and at work. The law, as opposed to ethical rules, regulates only deviant or clearly unacceptable forms of behavior. In contrast, ethical rules can address conduct to which the law is either indifferent or which it defines as normative.[footnoteRef:38] Studies of workplaces have shown that when an employee is asked to engage in conduct the employee considers immoral or unethical, the employee’s moral code is affected, particularly as it is expressed toward third or outside parties.[footnoteRef:39]  [38: ]  [39: ] 

Similarly, in the realm of bounded ethicality, rather than assuming bad intentions where they cannot be proven, it may be possible to collect data on ethical decisions over time and create criteria to be applied if the aggregation of behaviors indicates that an individual should have been aware of the negative effect of his or her actions. For example, misuse of office supplies or the improper acceptance of gifts may be considered misbehavior even if any individual instance of such conduct is merely questionable. A sufficient number of repeated marginal occurences can warrant sanctions regardless of the actor’s intent. Important jurisprudential work remains to be carried out to justify imposing greater individual responsibility for one event based merely on the fact that it likely to be repeated, as employment law is a classical area where many of the isolations can be so categorized.[footnoteRef:40]  [40: ] 

. Given the difficulty of determining individuals’ awareness of the unethical nature of their decisions, behaviorbehavioural ethics suggests considering the aggregate of people’s decisions as proof of wrongdoing. This approach is analogous to the one taken in the area of employment discrimination, where the inability to penetrate people’s minds has, in some cases, led to an aggregated approach to evaluating decision-making.[footnoteRef:41] Beginning with Griggs v. Duke Power Co., (1971) the U.S. Supreme Court has recognized that although it is not mandatory for the composition of a company’s workforce to replicate that of the general population, statistical disparities between the two can be used as compelling evidence of employment discrimination under a disparate impact theory. According to this theory, even if it is impossible to prove that the employer intended to treat candidates differently, the fact that the employer used criteria that resulted in discrimination or an unequal outcome toward a class of individuals is sufficient to establish an illegitimate discrimination.[footnoteRef:42]	Comment by Susan: Is sufficient or may be? [41:  Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 1161 n. 6 (1995).]  [42:  Elaine W. Shoben, The Use of Statistics to Prove Intentional Employment Discrimination, 46 L. & Contemp. Probs. 221 n. 4 (1983).] 


The field of behavioural ethics seeks to define patterns of behaviour in managing these aspects of the relationship between an employee and an employer, providing new insights into the cognitive, situational, and social factors that influence the likelihood of violation by employees. Ethical culture has been defined as a subsection of the field of organizational culture that has an effect on employees.[footnoteRef:43] Behavioural ethics researchers have found links between employees’ perceptions of justice and the ethical contexts in which they operate. While organizational justice became one of the most studied organizational behaviour topics in the 1990s,[footnoteRef:44] and significant advances have been made since then, more work remains to be done to clarify what factors influence ethics within the workplace. For example, while employees’ perceptions about the fairness of the treatment they receive from their organizations have been extensively studied in the context of corporate law and conduct, the implications of the effects of employee evasion of duties on employers has yet to be addressed.[footnoteRef:45]  [43:  Treviño, Weaver & Reynolds, supra n. 3.1.]  [44:  Jason A. Colquitt & Jerald Greenberg, Organizational Justice: A fair Assessment of the State of the Literature, In Organizational Behaviour: The State of the Science 165 (Jerald Greenberg ed., 2nd ed. 2003).]  [45:  Yochi Cohen-Charash & Paul E. Spector, The Role of Justice in Organizations: A Meta-Analysis, 86 Org. Behav. & Hum. Decision Processes 278 n. 2 (2001); Jerald Greenberg, Who Stole the Money and When? Individual and Situational Determinants of Employee Theft, 89 Org. Behav & Hum. Decision Processes 985 (2002); Gary R. Weaver, & Linda Klebe Treviño, Compliance and Values Oriented Ethics Programs: Influences on Employees’ Attitudes and Behaviour, 9 Bus. Ethics Q. 315 n. 2 (1999); Suzanne S. Masterson, Kyle Lewis, Barry M. Goldman & M. Susan Taylor, Integrating Justice and Social Exchange: The Differing Effects of Fair Procedures and Treatment on Work Relationships, 67 Acad. Mgmt. J. 738 n. 4 (2000).] 


4. HOW THE BEHAVIOURAL APPROACH CONTRIBUTES TO EMPLOYMENT LAW
Labour rights, such as that to fair working conditions, are entitlements for those with the status of an employee. which may be based, at least in part, on respect for the dignity of the individual. From a positivist perspective, these labour rights are recognized as human rights,[footnoteRef:46] based on a Marxist instrumental approach.[footnoteRef:47] Certain labour rights can be perceived as prohibitions against committing grave moral wrongs against employees,[footnoteRef:48] which may indeed be considered essential labour rights.   [46:  K. Drzewicki, ‘Th e Right to Work and Rights in Work’, in Eide et al. (eds.) Economic, Social and Cultural Rights, Kluwer, 2001, 2 edition, p 223]  [47:  C. Fenwick and T. Novitz, ‘Conclusion: Regulating to Protect Workers’ Human Rights’ in Fenwick
and Novitz (eds.), Human Rights at Work: Perspectives on Law and Regulation, Hart Publishing,
2010, pp. 587–588.]  [48:  J. Tasioulas, ‘On the Nature of Human Rights’, in Ernst and Heilinger (eds.), Th e Philosophy of
Human Rights, De Gruyter, 2011, p 17 at 22.] 

One of the justifications for this approach of protecting employees from moral wrongdoing is the prevailing recognition that there is a power imbalance between employees and employers. The consequent presumption is that employees may be exploited by the employer and thus need the protection of the law.[footnoteRef:49] These power gaps in labour relations are also important in terms of compliance with the law. That is, even where the law does apply, enforcement against employers may be difficult, which may render their non-compliance worthwhile for them.[footnoteRef:50] This result can be attributed to the unequal relationship between the employer and the employee that produces a work environment in which moral dilemmas may arise.[footnoteRef:51]  [49:  PAUL DAVIES & MARK FREEDLAND, KAHN-FREUND’S LABOUR AND THE LAW 18 (3rd ed. 1983); Bruce E. Kaufman, Labour Markets and Employment Regulation: The View of the "Old" Institutionalists, in GOVERNMNET REGULATION OF THE EMPLOYMENT RELATIONSHIP 29–.32, 42 (1997)]  [50:  Guy Davidov, Setting Labour Law’s Coverage: Between Universalism and Selectivity, OJLS 1, 5–6 (2014)]  [51:  For the morality of labour law, see: Brian Langille, Labour Law’s Theory of Justice, in The idea of labour law, 101 in p.103. ] 

Offering protection to employees is arguably the moral foundation of the history of labour law.[footnoteRef:52] In this context, it may prove enlightening to examine whether and in what way referring to ‘human dignity’ can enhance our understanding of the ethical aspects of labour relations. For that purpose, analyzing labour law through a behavioural perspective can provide a broader normative framework.  Currently, labour law focuses on the workplace and on two sets of actors, workers and employers. This has simplified the explanatory power and moral force of labour law.[footnoteRef:53] As argued by Herzog, these moral rights are part of meta-ethical discussion,[footnoteRef:54] with Herzog positing that organizations should respect basic moral norms because of the potential these norms have to amplify harm and intensify interactions with individuals. According to Herzog, the nature of working relationships often carry moral implications,[footnoteRef:55] which can lead to morally wrong decisions.[footnoteRef:56] Even when a behaviour is not clearly covered by the law, or in situations where the law provides protection, there are grounds for concern that the employee will underestimate the importance of protecting their moral rights.  [52:  3rd edn (Stevens, 1983) 18; B Langille, ‘Labour Law’s Back Pages’ in G Davidov and B Langille (eds), The Boundaries
and Frontiers of Labour Law (Hart Publishing, 2006) 13.]  [53:  See: Guy davidov "The (Changing?) Idea of Labour Law" (2007) 146 International Labour Review 311, 319.]  [54:  Lisa Herzog, Reclaiming the System: Moral Responsibility, Divided Labour, and the Role of Organizations in Society, ]  [55:  Herzog, p. 104]  [56:  Herzog, p. 100-101. ] 

We contend that in addition to workers’ existing legal rights under employment law, some of which also fall under the rubric of natural rights, workers also have the moral right to follow their own consciences within the framework of the employment relationship, even though this moral right is not necessarily protected by law.[footnoteRef:57] This moral right is intuitively identified with a social code of conduct and not necessarily with a legal right. When an employee faces a moral dilemma in the workplace whereby the employee is expected to engage in conduct inconsistent with his or her moral code, or to agree to a particular objectionable behaviour, the employee is usually expected to remain loyal to the organization and meet organizational expectations notwithstanding their potential objectionability.  [57:  John Locke, Two Treaties of Government, (Peter Laslett ed., 1999).] 

There are numerous areas of organizational behaviorbehaviour in which ethical issues, such as those of arise. To clarify, consider the ethics of workplace safety, ethicssome examples arising from hiring practices and the effect they have on third parties.within hiring proceedings, and sales goals, arise. Workplace safety is particularly salient in this context. In addition to the obvious impact of work safety on employees, it is possible to identify situations in which organizational requirements or culture will adversely affect employees’ behavioral ethics toward third parties who must come into contact with workplace facilities. Another area of organizational behavior where ethical issues arise is that of hiring by Ppersonnel departments, which engage in a number of diverse practices and a wide range of decision-making processes regarding applicants in the hiring process.[footnoteRef:58] There areThis study will identify and analyze the impact of employer demands that can cause an employees in personnel departments to make unethical decisions,, sometimes illegal or immoral (or contrary to their consciences). some of which may even be prohibited under the law, but others of which are permissible by law but nonetheless considered immoral. These actions of abuse can be offensive or insulting. Such cases can include those where an employer makes an internal request to consider only applicants under a certain age, despite the fact that such a request constitutes age discrimination. The employee must then make a decision as to whether to accede to the unethical requirements, or to act in accordance with the law and his or her conscience. Also, in theduring hiring field, employers can make race and gender requirements in a covert or subliminal manner, thus making it difficult to prove allegations of illegal discrimination against the employer. Nonetheless, these demands place the employee in a position of feeling pressured to engage in a decision-making process which is not only morally questionable to the employees but is also actually contrary to the provisions of law.[footnoteRef:59] 	Comment by Guy Davidov: This seems to suggest the problem I noted in a previous comment: that employees may be asked to do something illegal or immoral (or against their conscious). You should give more concrete examples, look for cases in which such a problem was litigated, and most crucially, explain the relevance for compliance / enforcement  [58:  Ronald E. Riggio, Introduction to Industrial/Organizational Psychology 80 (5th ed. 2008).]  [59:  Elaine W. Shoben, Probing the Discriminatory Effects of Employee Selection Procedures with Disparate Impact Analysis Under Title VII, 56 Tex. L. Rev. 1 n. 1 (1977); Celia Moore, James R. Detert, Linda Klebe Treviño, Vicki L. Baker & David M. Mayer, Why Employees Do Bad Things: Moral  Disengagement and Unethical Organizational Behaviour, 65 Pers. Psychol. 1 (2012). ] 

While these issues arise 
For example, there are numerous examples of  unethical conduct in the area of salesin the corporate environment, there are equally pressing ethical issues that arise in the area of sales, , as documented by Murphy and Laksenyak.[footnoteRef:60] To better understand the ethical issues faced by ,[footnoteRef:61] with the research suggesting that sales employees, the ways in which the organizational or cultural philosophy of the sales fieldpractices can have a negative impact on employees’ ethical behaviorbehaviour. must be clarified. For example, according toIn a joint study conducted by Ordonzo, Schweitzer Galinsky, and Bizerman,others, nearly every sales workplace sets daily goals, which often encourage, i if not pressure,  employees to engage in questionable conduct just to meet their quotas, thus causing them both reputational and legal damage.[footnoteRef:62] Bazerman and Tenbrunsel have suggested a comprehensive set of solutions for policymakers based on insights derived from the behaviorbehavioural ethics literature.[footnoteRef:63] Focusing directly on those affected, the authors also offered various techniques to help people become aware of their limited ability to recognize their ethical failings and to find ways of remedying this situation. For example, focusing on the concepts of the “should” rather than the “want” self, Bazerman and Gino suggested that by becoming aware in advance of those “want” factors that can arise during moments of decision-making, individuals can become better prepared to resist such desires and, instead, make a decision based on their ethically sound “should” preferences.[footnoteRef:64] The authors use the example of a common interview question inquiring about the pay offered by a competing employer. The “want” self is likely to wish to inflate the number, thereby encouraging the applicant to lie to the potential employer. By anticipating this tendency, an individual can offer a more ethically acceptable answer, such as “I’m not comfortable sharing that information,” which serves their self-interest but also does not violate moral rules. [60: ]  [61:  Patrick E. Murphy & Gene R. Laczniak, Marketing Ethics: A Review with Implications for Managers, Educators, and Researchers, in Review of Marketing 1981 251 (Ben M. Enis & Kenneth J. Roering eds., 2011).]  [62:  Among other side effects to setting these goals, the researchers pointed to an increase in unethical behaviour of employees. The investigators used the example of the 'Ford Pinto' case, see Lisa D. Ordóñez. Maurice E. Schweitzer, Adam D. Galinsky & Max H. Bazerman, Goals Gone Wild: The Systematic Side Effects of Overprescribing Goal Setting, 23 Acad. Mgmt. Perspectives 6 n. 1 (2009).See also: Maurice E. Schweitzer, Lisa Ordóñez, & Bambi Douma, Goal Setting as a Motivator of Unethical Behaviour, 47 Acad. Mgmt. J. 422 n. 3 (2004). Barsky argues that goal setting impedes ethical decision making by making it harder for employees to recognize ethical issues and easier for them to rationalize unethical behaviour, see Adam Barsky, Understanding the Ethical Cost of Organizational Goal-Setting: A Review and Theory Development, 81 J. Bus. Ethics 63 n. 1 (2008). Regarding police officers' targets, see Gabriele Jacobs, Frank D. Belschak & Deanne N. Den Hartog, (Un)Ethical Behaviour and Performance Appraisal: The Role of Affect, Support, and Organizational Justice, 121 J. Bus. Ethics 63 (2014). ]  [63:  Max H. Bazerman & Ann E. Tenbrunsel, Blind Spots: Why We Fail to Do What’s Right and What to Do about It (2011).]  [64: Behaviour] 

5. BEHAVIORAL ETHICS IN A SUBSTANTIVE EXAMINATION OF EMPLOYMENT LAW
Focusing on the contribution of ethics. The discussion will focus on four issues: employers’ responsibility for employees’ violations, workplace violence, workplace flexibility, and workplace organization.
5.1 WhatIt is the employer's responsibility for violations of the employee?
Employment law struggles to address this issue of an employer’s responsibility for employee violations in a number of also possible to identify situations: those where employers are unaware of employee violations; those where the employer is aware but does not address them; or those in which the employer has created an organizational environment that has led the employee to commitrequirements or culture will adversely affect employees’ behavioural ethics toward third parties. Studies of workplaces’ ethical violations. Essentially, current employment law almost always automatically places complete responsibility on the employer.[footnoteRef:65] Tort law, which continues to serve as the general framework governing employment law, calls for the application of vicarious liability under a working relationship, whereby the employer will compensate another person for damage caused byculture have shown that when an employee is asked to engage in conduct the employee considers immoral or unethical, as a consequence of norms used to benefit the organization, the employee may feel obliged to sacrifice his or her ethical integrity[footnoteRef:66]  Although this behaviour is aimed at a third party, the employee.[footnoteRef:67]  [65: ]  [66:  Alan J. Dubinsky,  Rajan Nataraajan & Wen-Yeh Huang, The Influence of Moral Philosophy on Retail Salespeople's Ethical Perceptions, 38 J. Consumer Aff. 297 n. 2 (2004).]  [67: ] 

In order  and not between the employer and the employee, the individual employee may be concerned that he or she will face dismissalto establish vicarious liability, three cumulative conditions must be met: the existence of employee and employer relationship; that the wrongful act was actually committed by the employee; and that the wrongful act occurred during the course of work for the employer. The responsibility model is so expansive that employers can be held responsible for acts that were not committed in response to a direct demand from the employer, as well as in cases in which the employee acted negligently and in actual contravention of the employer's instructions.[footnoteRef:68] Thus, even if the employer does not explicitly direct employees to perform certain acts, the employer will nevertheless be considered responsible for damages caused by these acts. This doctrine was first established by the British Judge William Blackstone in the late 17th century and was later consolidated in several 19th-century British judicial rulings. For example, in the Stibel case, the court imposed liability for employee misconduct on the employer on disciplinary grounds if the employee fails to acquiesce to the employer’s policy, even though the damage caused by the employee was not the result of the employee’s employment conditions or employer’s policies.[footnoteRef:69] In that case, a bank branch manager worked on a private basis with financial investments of the bank's clients. After losing money, one of the investors tried to hold the bank accountable for the losses. The bank countered that not only had the employee not been working within the scope of his employment conditions, but that he had acted contrary to his authority and outside the scope of his employment with the bank, taking actions contrary to the interests of the bank and solely for his own benefit. Nonetheless, the court ruled that the fact that the employee's actions had taken place on the bank premises was sufficient to create an anticipation of authority, thus rendering the bank liable for the employee’s actions, and justifying the court’s decision to have the bank compensate the customer.  [68: ]  [69: ] 

employer initiated that behaviour, directly or indirectly. Such concern is especially warranted when the third party chooses to sue the employer. It should be noted that courts favorfavour protecting the interest of an injured party who relied on the employer to ensure that employees’ actions were carried out properly during the course of their work and in such a way that would not cause harm. The justification for this result based on position that because the employer has the ability to direct and supervise the employee's actions, the employer should be liable for damages in cases in which the employee does not have the resources to pay them. In line with these judicial rulings, which consider the greater resources available to employers and the perception of the employer's control and supervision ability, employment law has developed a doctrine that reinforces the responsibility of the employer in place of that of the employee.[footnoteRef:70]  It is our view that the level of the employer’s responsibility of the employer must be judged not just according to rigidly imposed legal rules, but also on the basis of behaviorbehavioural mechanisms in the workplace. The employer-employee relationship is distinguishable from other legal situations in which full responsibility is always placed on one party, such as that of a parent-child relationship. In light of the behavioral ethics approach, it is arguable that in situations where the employer has clearly developed an organizational culture that emphatically condemns certain conduct, placing the entire responsibility on the employer for employee misconduct amounts to legal overreach. Without giving consideration to behavioral ethics issues, the law will make decisions based solely on financial considerations rather than on those of genuine responsibility.  in the workplace.	Comment by Susan: Perhaps some of these can be explained. [70:  See for example the Shtibel case in Israel, where the court imposed liability for employee misconduct on the employer, even though the damage caused by the employee was not the result of the employee’s employment conditions or employer’s policies. C.A. 445/88, The Official Receiver as the Liquidator of North-America Bank v. Shtibel, P. D. 44 (3) 331; Israel Gilead, Liability for Damage Caused by Others under Israeli Law, in Unification of Tort Law: Liability for Damage Caused by Others 139, 147,156–157 (J. Spider ed., 2003).] 

These cases have significance both in terms of compliance with labour law and in terms of enforcement. The employee faces an ethical dilemma when an employer’s managerial prerogative enables the employer to demand a certain behaviour the employee finds objectionable. The employee can, of course, choose to resign from the position, and will then be considered to have resigned voluntarily. However, if the employee decides to oppose the employer’s course of conduct, the employee faces the threat of dismissal.
We do distinguish between minimum standards that labour law seeks to apply to every employer, and additional standards that go beyond that minimum. By referring to behavioural ethics, we suggest encouraging adherence to higher standards than the now mandatory minimum behaviour within work relations. Davidov has presented a possible solution which entails adopting open-ended labour standards.[footnoteRef:71] He gives fairness and good faith as examples of standards that should be incorporated into labour relations, and we would like to offer ethics as another one.[footnoteRef:72] In contrast to more limited legal regulation, the approach of applying good ethical standards assists in a broad range of circumstances, providing a more comprehensive perspective regarding  good faith in the workplace. In some sense, the good faith duty can be viewed and evaluated through the behavioural perspective. This mechanism can allow courts to add an important protection in the absence of specific legislation on an issue. Raday refers to this in her review of a German case which protects the right of the employee to act in accordance with his ethical conscience.[footnoteRef:73] Weiss and Geck also refer to German law, where the constitutional guarantee of freedom of conscience has played an increasingly important role.[footnoteRef:74] Thus, unlike conscientious objections based on religious belief, which are protected by, among others, Israeli[footnoteRef:75] and American law,[footnoteRef:76] an employee's conscientious objections to employer directives based on ethical considerations are less acceptable. Paz-Fuchs discussed the lack of protection to ethically-based conscientious objection  in his article, indicating that courts tend to defend this right only when it is accompanied by a violation of protected constitutional rights.[footnoteRef:77] [71:  Guy Davidov, A Purposive Approach to Labour Law, p.157]  [72:  שם]  [73:  Fraces Raday, "Privatising Human Rights and the Abuse of Power", 13 Canadian Journal of Law and Jurisprudence 103 (2000)
 פסק דין גרמני (47 BAG 363 (1984))]  [74:  Manfred Weiss and Barbara Geck, "Worker Privacy in Germany", 17 Comparative Labour Law & Policy Journal 75 (1995):]  [75:  חוק שוויון הזדמנויות בעבודה]  [76:  במשפט האמריקאי בחוק פדראלי משנת 1964 המוכר בכינוי כ- TITLE VII.
בסעיפים 703 ו –
701(j)]  [77:  Amir Paz-Fuchs, OBJECTIONABLE WORK IN ISRAEL, 31 Comp. Lab. L. & Pol'y J. 471 2009-2010, 477, 480.] 

Employers may impose unethical demands knowing that most employees will not sue due to various barriers, and that employees will not act to enforce their ethical rights, or “self-enforce.”[footnoteRef:78] Employers may calculate that even if a claim is filed, the worst consequence they may suffer is being required to pay what they should have paid in the first place. Davidov elaborated on this phenomenon, noting, among other things, that insofar as such calculations and behaviour by employers result in  employees enjoy fewer rights, they thereby violate specific legal requirements.[footnoteRef:79] Davidov further argues that as long as the power imbalance that characterizes the employment relationship exists, self-enforcement will remain unrealistic for many employees.[footnoteRef:80] In effect, employers often have strong incentives for non-compliance while employees usually face various barriers that prevent self-enforcement.  [78:  D.Weil & A. Pyles,'Why Complain? Complaints, Compliance and the Problem of Enforcement in the U.S.Workplace', CLLPJ 27 (2007): 59, 63-65.]  [79:  G. Davidov, 'Enforcement Problems in "Informal" Labour Markets: A View from Israel', CLLPJ 27 (2005): 7. And See generally G. Davidov,'The Three Axes ofEmployment Relationships:A Characterization ofWorkers in Need
of Protection', University ofToronto La journal 52 (2002): 357]  [80:  https://heinonline.org/HOL/Page?handle=hein.kluwer/cllir0026&div=9&g_sent=1&casa_token=&collection=kluwer page 67.] 

[bookmark: _Hlk59040989]Focusing on the contribution of behavioural ethics to employment law, this section analyzes how the paradigms of employment law can change and improve when examined within the framework of behavioural ethics. 
Understanding how to minimize the negative consequences employees may suffer if they behave unethically could enhance the likelihood of employees feeling more confident about fighting for their rights. Employees who are pressured to violate the law might be less likely to bring an action in court to protect their employment rights for fear that doing so would expose them to legal jeopardy. In this context, the discussion will focus on three issues: workplace bullying, workplace flexibility and small, daily violations. On this last issue, we will examine the courts’ references to petty violations and the application of  the de minimis legal principle.


3.1 Workplace ViolenceBullying	Comment by Susan: Again, consider changing the word violence to abuse or harassment. Or even better, perhaps “ Hostile Workplace Environments”
WThe issue of workplace violencebullying, also known as “workplace maltreatment,” “workplace bullying,”abuse,” or “workplace harassment,” creates a hostile workplace environment for the employee, often harming their mental or physical health of the worker. This study addresses workplace violence[footnoteRef:81] 
Although the field of abuse or bullying by the employer is also not fully regulated, this section focuses on workplace bullying within the context of aggressive clients or suppliers, who are, in essence, third parties to work relations. An increase in this problem of workplace violencebullying in the context of  abusebullying by third parties can be seen in the field of education, with more and more teaching staff complaining about abusive or threatening behaviorbehaviour from children and their parents.  [81:  G.S Friedman and J.Q. Whitman "The European Transformation of Harassment Law: Discrimination versus Dignity" 9 Columbia Journal of European Lw (2003) 241. And also: 
שלומית אלמוג "התכנלות תעסוקתית" עבודה, חברה ומשפט 223] 

According to the well-known adage, the customer is always right. The trouble is, customers are people, too, and people come with a variety of biases and exhibiting a range of behaviorsbehaviours, some of which can be objectionablebad. Should an employer be held liable for customer harassment? This issue has been addressed in Title VIIIn the absence of the Civil Rights Act of 1964 in the United States, as well as in other employment laws, according to which employers must create and maintain a harassment-freefederal legislation prohibiting generic workplace, an obligation bullying in the United States, several states are considering legislation that extends to nonemployees and customers. As a result,would provide severely bullied employees with a claim for damages if someone who is not an employee engages in behaviorthey can prove that violates the law, the employer is obligated to intervene and protect the employee. But in other countries, such asthey suffered mental or physical harm as a result of the bullying. For example, a bill that was introduced in Massachusetts in 2017 would prohibit all “abusive conduct” against employees, even if it is not based on a protected right.[footnoteRef:82] For quite some time, there was no legislation in Israel, there is no reference at all to regarding workplace harassment, with Israeli labour courts left to address the issue on an ad hoc basis.. An[footnoteRef:83] Eventually, the  legislature decided to act on this issue, and an Israeli bill for the Prevention of Abuse at Work passed a preliminary reading in the Knesset in July 2015.[footnoteRef:84] Under this bill, tThe managerial prerogative does not give the employer unlimited powers; rather, this prerogative must be exercised in good faith and with consideration of the employee's interest.[footnoteRef:85] The explanatory notes to the bill emphasize that workplace bullying is a widespread social phenomenon that harms many workers.[footnoteRef:86] Under this approach, discrimination or harassment at the workplace originating  from third parties, is not considered the responsibility of the employer. such as clients, is considered the responsibility of the employer. This legislation still remains in the proposal stage. As a result, while abusive behaviour in the form of sexual harassment is protected by law,[footnoteRef:87] also with respect to third parties in the workforce, other abuse does not receive protection. Consequently, not only do employees in Israel still lack protection from bullying in the work environment, but employers are not obligated to enforce appropriate conduct towards the employee nor to compensate an employee who has been the victim of such conduct.	Comment by Guy Davidov: The Bill actually explicitly includes employer responsibility for bullying by clients etc. Also the case-law on sexual harassment does the same [82:  S.B. 1013, Massachusetts]  [83:  סעש (ת"א) 36775-04-18	 אמיל תובל - עיריית תל אביב]  [84:  Draft Bill for Prevention of Abuse at Work, 2015, H.H 971.]  [85:  ע"ע (ארצי) 281/07 רשות הדואר-קלפנר]  [86:  Ibid, The explanatory notes to the bill. For Labour Court ruling in favour of the employee and the compensation for  workplace bulling, see: סעש (ת"א) 25725-05-14‏ ‏ רובי קפר נ' סקאן דוק בע"מ, סעש (י-ם) 16783-04-14  גיא אליהו נ' משרד ראש הממשלה]  [87:  חוק למניעת הטרדה מינית, תשנ"ח-1998
] 

Usually, however, the question of whether the employer has a personal responsibility for the work climate and the mental well-being of the employee with respect to creating a safe and protected work environment is either not addressed in employment law, or it is likely to lead to results holding that the employer is not responsible for nor need address such violations. By applying the lessons of behavioral ethicsBy applying the lessons of behavioural ethics, the paradigms of employment law can be expanded to include imposing a duty on the employer to do everything possible to ensure a safe and protected work environment for employees with respect to threatening or abusive behaviorbehaviour, whether from within or outside the workplace. 
A behaviorbehavioural ethics approach can justify imposing such a duty,creating clear ex ante definitions of what can be considered as bullying rather than relying on the ability of the employees to recognize when bullying happens and bringing claims to court. Aabusive behaviorbehaviour, while not always hard to define, can have a negative impact on the employee’s work, which would also affect an employer’s financial interest. An employee who feels comfortable and protected in the workplace and receives support from the employer in such situations of when third parties engage in abusive behaviorbehaviour from third parties can be expected to become more motivated to work, thereby becoming a better employee.[footnoteRef:88]  [88:  Otto, K., & Mamatoglu, N. (2015). Why does interactional justice promote organizational loyalty, job performance, and prevent mental impairment? The role of social support and social stressors. The Journal of psychology, 149(2), 193-218.] 

AWorkplaceccording to the rational choice approach, as well as to the behavioural ethics approach, the fact that there is not clear legal definition of what behaviour constitutes bullying is clearly problematic. In fact, from the perspective of behavioral ethics, this lack of a definition of bullying is especially troublesome, for both the employer and the employee. 
[bookmark: _Hlk59041034]One of the classical mechanisms in behavioural ethics suggests that under conditions of ambiguity, people can take advantage of what the resulting moral “wiggle room”[footnoteRef:89] to justify behaviour which best serves their self-interests. Thus, employers could engage in bullying behaviour without recognizing their actions as such. Under such circumstances, also the employee becomes uncertain of what boundaries were crossed, and will hesitate  to bring such claims to court. As a result, bullying which doesn’t involve particularly conspicuous acts of aggression might be less likely to be challenged in court. Employment law can protect the employee when such behaviour occurs by clarifying and creating ex ante certainty about what actions may and may not be considered bullying. In such a way, the law’s acknowledgement of this issue may raise awareness and thus help minimize the phenomenon. [89:  Dana, Jason, Roberto A. Weber, and Jason Xi Kuang. "Exploiting moral wiggle room: experiments demonstrating an illusory preference for fairness." Economic Theory 33, no. 1 (2007): 67-80.] 


3.2 Workplace Flexibility

The corona pandemic, which continues to have a dramatic impact on many millions, has forced businesses to find solutions enabling them to continue operating. Employers have had to move quickly to a model of remote communication and working from home, in full or in part. Solutions for achieving some degree of occupational flexibility have been the subject of discussion and experimentation throughout the world for about a decade,,[footnoteRef:90] and some countries seem to have already responded to the employment challenges arising from a telecommuting model. The move to working from home has a broad spectrum of effects on employees, most of which can be specified, such as the case of work hours, that are well defined in the law. In these cases, the challenge is that of ensuringand this that the employee actually works according to these rules. This article will review one effect in particular:, that of the new external expenses employees incur. Despite the recognized benefits of working from home, both to employers and employees, there remains a genuine concern about employees now having to bear some of the financial burden of the workplace. Employers choosing to move to a work from home model will certainly enjoy savings in real estate expenses and other ongoing overhead expenses involved in managing and maintaining physical offices. Along with this, employees then have to cover costs, such as one-time expenses for setting up ana home office, and other periodic expenses for home office maintenance, together with an expectation from employers that employees will be using private assets, including the employee’s personal phone, for example, for work purposes.	Comment by Guy Davidov: Why decade? The general topics of managerial prerogative and employment contract variation have been discussed long before. You give below only one very specific example of a decision by the employer to move the workplace to employees’ homes, and whether it should lead to any duty to cover new expenses. But there are many other examples [90:  For Example, L.C. (T.A.) 1727-01-14, Rahman v. Lichi Translation Ltd, para. 10 (Published, 6.18.2016). The Israeli Civil Service also began a pilot of remote work, but without reference to the expense reimbursement component, see Civil Service Commissioner's Guidelines Regarding Remote Work – According to the Purple Label Standards, 2020, www.gov.il/BlobFolder/policy/home_work_guidelines/he/home_work_guidelines.pdf; Civil Service Commissioner's Directive – Pilot to Execute Extra Work Hours From Home – Update Eligibility Rules, 2019, www.gov.il/BlobFolder/policy/directive-6-2020/he/directive-6-2020.pdf. In the context of the principled willingness to recognize digital work hours as legitimate working time, see Hani Ofek-Ghendler "Weisure Time – Between Work and Leisure in the Digital Era" Eyoni Mishpat 40 (2017) 5, 41–43.] 

In the absence of reference of any attention to these issues in labor law today, itWhile most countries have adopted policies about working from home, they have not addressed the issue of reimbursement of expenses to employees,[footnoteRef:91] which has been left to regulation through legislation or employment agreements granting employers the right to choose. The different approaches taken in countries usually refer to the definition of work from home and its scope, the employees' availability and the supervision of working hours. It is important to ask where to what extent responsibility can be placed on employers to participate, in full or in part, in expenses arising from employees working from home. Here, behavioral ethics may offer a solution and place a level of duty on the employer. Most countries have adopted a policy about working from home, without addressing the issue  of reimbursement of expenses to employees,[footnoteRef:92] with labor and employment laws notably not offering direction on this question. The United States has been more forthcoming, with the Federal Fair Work Act referring to the issue and suggesting that employees not be required to bear the costs directlyAccording to the U.S. Federal Fair Work Act, the employer cannot be compelled to bear those costs, unless not doing so results in the employee not receiving the full wage to which he or she is entitled.[footnoteRef:93] However, imposing a duty to refund expenses to employees can be complicated, as can be seen in the state of California, which implements the federal law and requires employers to reimburse their employees for the reasonable and necessary expenses that arise directly from fulfilling their duties.[footnoteRef:94] Nonetheless, a California state court, examining the purpose of the law, which is to prevent costs from being pressed on the employee, ruled that that there was no entitlement to a refund in cases of combined employment from home and in the workplace.[footnoteRef:95] In that case, the court reasoned that there was no obligation on the employer to allow remote work and no obligation to bear costs for actions that could be carried out from the office.[footnoteRef:96]	Comment by Susan: Perhaps a few words should be added explaining the particular circumstances of this case, which appear to be that of an employee voluntarily working from home. [91:  For example, in the U.S, according to the Telework Enhancement Act of 2010, all government's agencies are obligated to form a remote working plan and obey specific demands that are purposed to encourage the use of this plan. Recently, The Families First Coronavirus Response Act was added to the Labour regulation in U.S. This new act doesn't change the time frame or the right to overtime work remotely (due to causes related to Covid-19) as provided in the Labor Act from 1938, except for the flexibility of the hourly framework of the working day, so that the counted working hours will be calculated according to the actual working hours that the employee preformed work, and according to the agreement between the employee and the employer. See, Wage and Hour Division – Department of Labor, Paid Leave Under the Families First Coronavirus Response Act, 85 Fed. Reg 19326 n. 66 (2020). In the E.U there is a policy that encourages remote work for several decades. This policy was reflected in signing a Framework Agreement between the major organizations of employees in the E.U, see Summaries of EU Legislation, Teleworking, EUR-Lex, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Ac10131; The most advanced country, regarding Teleworking, is Netherland. In Netherland the Framework Agreement was adopted as a voluntary collective agreement, backed by the government, added additional policy measures in order to fulfil the main ideas of Telework. Those measures include tax benefits for employers that are using the Telework method among their employees, and framework agreement for remoter work in the public sector. These measures have led to a doubling of the proportion of employed persons from home in years 2003–2007, see Working Anytime, Anywhere: The Effects on the World of Work, Eurofound, https://www.eurofound.europa.eu/sites/default/files/ef_publication/field_ef_document/ef1658en.pdf.   ]  [92: LabourLabourLabour]  [93:  FAIR LABOUR STANDARDS ACT (FLSA), Sec. 207(b)(3)(e): "'Regular rate' defined as used in this section the 'regular rate' at which an employee is employed shall be deemed to include all remuneration for employment paid to, or on behalf of, the employee, but shall not be deemed to include…(2)… other expenses"]  [94:  Cal. Lab. Code § 2802 (1937).]  [95:  Gattuso v. Harte-Shoppers, Inc., 42 Cal. 4th 554, 562 (S.C. 2007).]  [96:  Novak v. Boeing Co., 2011 U.S Dist. WL 9160940 (C.D. Cal. July 20, 2011).] 

 Sometimes working from home is not a choice, but a necessity for health or other reasons. However, there is currently no legal approach for regulating which party covers the expenses of employees employed from home. A recent example can be found in the Federal Court in Switzerland, which ruled on a case in which an employer, in response to the corona pandemic, chose to continue having employees work from home, even after the closure there had been lifted, in order to save on rental payments. The employee claimed a refund for part of the rent for the employee’s apartment, which also served as a workspace. The court rejected the employer’s argument that there was no legal obligation to cover the employee’s rental costs, and recognized the employee's demand as legitimate, notwithstanding that such payment was not specified by law or employment agreement.[footnoteRef:97],[footnoteRef:98] with labour and employment laws notably not offering direction on this question. [97: ]  [98:  Companies must pay share of rent for employees working from home, Swissinfo (May 24, 2020), www.swissinfo.ch/eng/business/court-decision_companies-must-pay-share-of-rent-for-employees-working-from-home/45781126.] 

Here a mandatory requirement for reimbursement might be needed, as behavioural ethics suggest that employees may not be able to negotiate competently about reimbursement for such costs.  This issue can be expected to preoccupy laborlabour courts and judicial tribunals around the world in the future.  It is important, then, to apply the intellectual framework of the behavioral ethics approach when examining this question of whether employers should be mandated to cover certain costs of working from home. Apparently, the additional cost of these expenses for working from home is relatively marginal. Nonetheless, it is possible that these costs could accumulate and eventually prove substantial. With such uncertainty and inability to estimate the costs in advance, both employers and employees might underestimate the importance of negotiating a fair reimbursement arrangement between them. 
It can also be argued that the duty of employers in such situations is a function of the trust obligations of the parties and reflects the perception of their relationship as unequal. Given the unique situation created by the corona crisis, where so many people have been forced to work from home, Aristotle’s definition of integrity law should be born in mind, as it holds that if the law adheres too rigidly or harshly to existing rules and principles, injustice or bad law are likely to be created.[footnoteRef:99] [99: ] 

5.2 Workplace Organization
Generally, the organization of employees as a bargaining group has changed laborr law and had led to a fundamental shift in the balance of power between employers and employees. Upon organizing, employees are no longer individuals within the relationship, but part of a larger labor organization wielding more power than an individual. Labor organizations are perceived as promoting employees’ rights and enabling discourse with the employer and are therefore regarded, as least theoretically, as altruistic organizations, as they are seen as taking actions on the behalf of others. Perhaps as a result of this perception, labor laws allow labor organizations to engage in protest and pressure measures against the employer, including strike measures. As a counterbalance, labor courts are empowered to restrict the right to strike or to determine that it is illegitimate, if, for example, it is done in bad faith, in a manner that is disproportionate to the goals the organization wishes to achieve, or has been taken before other solutions were tried.[footnoteRef:100] [100: ] 

The reality is that labor organizations are not always so altruistic. In light of this, attempts have been made to declare some of their interests as illegitimate. One example is that  of an electricity company employees’ organization which was perceived as militant rather than altruistic, as it was seeking personal economic benefits for its employees, such as free electricity, which are not recognized as a right in labor law, over the public interest. Using a behavioral ethics approach can establish a layered, non-binary analysis of the subject of laborl organizations, thus facilitating better perceptual flexibility regarding the legitimacy of employees organizing, and enhancing the trust between employers and labor organizations. 
An interesting phenomenon among labor organizations in recent years is an increase in the creation of internal organizations rather than joining or assisting an external labor organization.[footnoteRef:101] The external labor organization often has financial interests that are not relevant for employees at a particular workplace, and their annual membership fees can be very high. While the law does not distinguish between different types of labor organizations, it is very likely that there are advantages to negotiating with an internal employees’ organization, and perhaps the law should come to reflect a preference for internal rather than external labor organizations. With each workplace having its own DNA and manner of discourse, exposing a company’s internal matters to an external labor organization, however professional it may be, could undermine the interests of both employers and employees. This analysis of organizations using a behavioral approach is consistent with the seminal work of Mary Follett Parker, who was the first to raise the importance of sharing management and organization decisions with employees, due to their familiarity with the organization and its goals and character. 	Comment by Susan: Does this change correctly reflect your meaning? The deleted material is a fragment.  [101: Labour] 


  3.3 Small, daily violations and the dDe minimis legal principle 
This section examines those situations which employment law struggles to address involving small, everyday violations, as well as the mechanisms governing behaviorbehavioural capacities, which could serve as warning signs for the purpose of behaviorbehavioural discussion in employment law. 
The small, sometimes daily violations of employees’ rights gradually accumulate, and, with time, can profoundly erode the rights of employees. These occurrences raise two interesting legal issues regarding employers’ unethical behaviorbehaviour towards employees. First, the law tends to consider these violations as too minimal to warrant employment law protection.[footnoteRef:102] Second, employmentThe difference between small contractual violations, where lack of action may be seen as acceptance, and small violations of employment laws, where acceptance is irrelevant, should be noted. While small daily violations of employee rights could conceivably be treated as contractual violations between two parties, we will focus on these violations in the context of labour law. Even here, because the two parties are an employee and an employer, with the employer presumed to have greater power, a different approach is needed to address the agreements between them and any violations. [102: 
] 



Behavioural theories help explain why employees are willing to tolerate behaviour against them, often through repeated minor violations, that does not comply with labour laws.[footnoteRef:103] Employees’ acquiescence thereby undermines the ability to enforce labour laws and prevents the law from evolving. Within the employer-employee relationship, issues of smaller violations of employees’ rights are unlikely to be addressed. While some of such violations are not covered by the provisions of law, they are still likely to have a cumulative and significant impact on employees’ conduct. [footnoteRef:104] Thus, for example, simply making comments  is not considered abuse and the law of discrimination does not address this. These comments may relate to the employee's behaviour, but can be made in an abusive manner that impinges on the employee's character. In addition, there can be employer demands that can cause an employee to make unethical sometimes even illegal or immoral, decisions. Perhaps the most common harm to employees is the lack of enforcement of those areas that labour law regulates, but where actual enforcement is scarce. An outstanding example is that of violations of the requirement for payment for overtime work, which will rarely reach courts when the sums are relatively small.  [103:  Welsh, David T., Lisa D. Ordóñez, Deirdre G. Snyder, and Michael S. Christian. "The slippery slope: How small ethical transgressions pave the way for larger future transgressions." Journal of Applied Psychology 100, no. 1 (2015): 114.]  [104:  For example: Dana, Weber, and Kuang have shown in a series of experiments one dominant strategy people use to maintain their self-concept while engaging in self-driven behaviour – moral wiggle room. See, Jason Dana, Roberto A. Weber & Jason Xi Kuang, Exploiting Moral Wiggle Room: Experiments Demonstrating an Illusory Preference for Fairness, 33 Econ. Theory 67 n. 1 (2007).] 


While there has been considerable research into the protection of employees’ rights in the context of employment law,[footnoteRef:105] the assumption is that employees usually avoid litigation,[footnoteRef:106] especially for more benign types of legal violations of their rights. For example, employers who mistreat their employees might be penalized only if the violation is so egregious that the employee feels compelled to file a claim against the employer. However, from a behavioural ethics perspective, it might be the case that employers who are guilty of small, daily violations or more benign violations are actually more likely to harm more employees in the long term, especially because people might fail to recognize such smaller repeated violations of employees’ rights.[footnoteRef:107] Over time, an accumulation of small violations of rights could come to constitute a gross violation which a traditional employment law approach might fail to recognize if the prolonged pattern is not discovered and responded to effectively.[footnoteRef:108]  [105:  For a protective legal legislation, see: Employment Protection Act 1975, c.71 (UK), and the U.S. Department of Labor enforces the Fair Labour Standards Act of 1938 (FLSA) (29 U.S.C § 206 (1938)) which sets basic minimum wage and overtime pay standards.]  [106:  Heyes,  J. and Gray, A. (2001).  The Implications of the National Minimum  Wage for
Training and Employment in Small Firms, Leeds: University of Leeds; MEAGER, N., TYERS, C., PERRYMAN, S., RICK, J. & WILSON, R. (2002) Awareness, Knowledge and Exercise of Individual Employment Rights, London, DTI.]  [107:  Chugh, Dolly, and Max H. Bazerman. "Bounded awareness: What you fail to see can hurt you." Mind & Society 6, no. 1 (2007): 1-18.]  [108:  Marina Motsenok, Talya Steiner, Liat Netzer, Yuval Feldman & Raanan Sulitzeanu-Kenan, The Slippery Slope of Rights-Restricting Temporary Measures: An Experimental Analysis, Behav. Pub. Pol'y 1 (2020).] 

   
[bookmark: _GoBack]Applying an ethical perspective, it can be argued that when employers act in a way that creates harm to the employee but that does not necessarily clearly violate employees’ rights because employers assume that seeking protection against abusive behaviour has a cost that employees will be reluctant to bear.[footnoteRef:109] Thus, a behavioural approach to labour law helps explain non-compliance with standards which do not rise to the level of legal violations.[footnoteRef:110] Moreover, as long as a violation is minor, there is no incentive for the employee to file a lawsuit, nor are courts always willing to addresses minor violations due to a perception that doing so would  waste judicial resources. Employment law addresses the complex employer-employee relationship, usually characterized by power imbalances and long-term, yet changing, relationships between employees and employers. Consequently, if a minor legal infraction by the employer is acquiesced to or not objected to by the employee, the employer may enjoy legal protection by virtue of the employee’s acceptance of the questionable conduct. Regardless of the context of these small violations, not only does the law not consider them worthy of attention, but employees are usually likely to consider them too minor to call for a reaction, and therefore do not insist upon their rights. In either case, these small erosions of employees’ ethical norms can have the cumulative effect of undermining their basic moral rights.	Comment by Guy Davidov: This is the first issue. The discussion of “de minimis” that follows has nothing to do with it [109:  George J Stigler, ‘The Optimum Enforcement of Laws’ (1970) 78 J of Political Econ 526.]  [110:  See in detail at: Guy Davidov, A Purposive Approach to Labour Law, p.224 - 230
] 

Indeed,
Although this study deals with violations towards the employee, it is important to note, especially with respect to this issue of small violations applies not only to employees, but, that it can also have an impact on employers. For example, there can be situations where an employee tends to be late to work a few minutes each day or takes slightly longer breaks than allowed. The employer may determine that these violations are too minor to justify termination of the employee, particularly if the employer wants to keep that employee on the workforce. Thus, the employer will not comment on or object to these small infractions, and therefore can be considered as having accepted this otherwise unacceptable conduct by the employee.[footnoteRef:111]  [111:  Regarding acceptance by action see: Bayern, S. ., Offer and acceptance in modern contract law: A needles concept, 103(1) Calif. L. Rev. 67 (2015).] 

Clearly, there are minor ethical violations that employment law does not address, but which this article examines. The focus is on violations against employees, based on the assumption that these are the most common violations. These minor but cumulative violations by employers include lack of payment for break time, requiring an employee to be available for calls beyond working hours, provocative or “harmless” statements whichthat nonetheless do not cross the line of harassment, and an accumulation of mental stress at the workplace. Each of these examples involves minor but abusive conduct, which can have the cumulative effect of infringing on employees’ rights in the workplace. We contend that even these seemingly negligible infractions, especially as they become increasingly common, constitute unethical acts that should invoke the protection of the law for employees within the field of laborlabour law.
As discussed above, small infractions are usually met with no response, which can be interpreted as an acceptance of a certain course of conduct. Legally, this could be construed as a waiver of a contractual or legal right. This issue arises most commonly in the context of long-term contractual relationships in which trust relationships develop between the parties. Generally, when determining the nature of a course of conduct, it is not sufficient to rely on any one specific action. Rather, an ongoing pattern of behavior, as opposed to random behavior, must be examined. This kind of inquiry is required when examining any inter-party behavior, but increased attention to small, even random violations is especially important in the area of employment relations, where there are imbalances of powers between the parties. Nonetheless, thereThe employee's lack of response has behavioural significance in the form of consent to the employer's behaviour. While legally, an employee cannot waive his or her rights, rendering tacit consent meaningless, an employee may nevertheless not respond to these minor violations and thus not assert his or her rights. This can be the case when there are small contractual violations or small violations of employment laws. In both cases, the employment relationship between the two parties dictates whether contract or employment law will apply to the case and whether a labour court has legal jurisdiction. Regardless of the context of these small violations, or of whether or not acceptance of them is relevant legally, not only does the law consider them as too minimal to merit employment law protection,[footnoteRef:112] but employees are usually likely to consider them as too minor to warrant a reaction, and therefore do not insist upon their rights. In either case, these small erosions of employees’ ethical norms can have the cumulative effect of undermining their basic moral rights. [112:  On July 7, 2016, the New Brunswick Court of Appeal in Attorney General of Canada v Mullin and Workplace Health, Safety and Compensation Commission, 2016 NBCA 31, restored an original denial of compensation for a claim of gradual onset mental stress issued by WorkSafe NB. See Derek Sankey, Workplace Stress on Rise, Calgary Herald (29 Feb. 2012), http://www.calgaryherald.com/business/workplace+stress+rise/5200301/story.html.
] 

There are numerous situations, even in employer-employee relations, when the weight of each violation is so small that it does not meet the normative threshold of the serious harm needed to warrant law protection, a situation that the law treats as a de minimis non-urate lex,[footnoteRef:113] based on the Latin phrase meaning, “the law does not concern itself with trifles.” [113:  Max. L. Veech & Charles R. Moon, De Mininis Non Curat Lex, 45 Mich. L. Rev. 537 n. 5 (1947); Anna Funder, De Minimis Non Curat Lex The Clitoris, Culture and the Law, 3 Transnat'l. L. & Contemp. Probs. 417 (1993); Frederick G. McKean, Jr., De Minimis Non Curat Lex, 75 U. Pa. L. Rev. 429 (1926-1927).] 

”. In such situations, we argue that there is a need to determine how the aggregate of these minor infractions can render the employee morally vulnerable.[footnoteRef:114] Harel and Porat are of the opinion  that it is ineffective for the law to develop rules to address these minor injuries, and that it may not be effective to conduct legal proceedings in response to them.[footnoteRef:115] However, we contend that while Harel and Porat’s argument may indeed be applicable to other private law fields, it should not be rigidly applied to the field of laborlabour relations, where workers’ rights may be in need of greater protection due to the inequality in the balance of power between the parties. 	Comment by Susan: This needs a reference. [114:  Compare with: Brandon L. Garrett, Aggregation and Constitutional Rights, 88 Notre Dame L. Rev 593, 641–648 n. 2 (2012). ]  [115:  the general principles in criminal and constitutional law, see Alon Harel & Ariel Porat, Aggregating Probabilities Across Cases: Criminal Responsibility for Unspecified Offenses, 94 Minn. L. Rev. 261 (2009);] 

Returning to the foundational de minimis legal principle, the law indeed has long chosen not to deal with minor matters, and “it does not tend to engage in minimal infringement of the right.”[footnoteRef:116] This principle originates in tort law, but also operates in contract law. The Supreme Court first described the de minimis doctrine as applying to “split-second absurdities” that “are not justified by the actualities of working conditions or by the policy of the Fair LaborLabour Standards Act.”[footnoteRef:117] The de minimis principle has more recently been adopted by U.S. laborlabour courts with respect to minor normative injuries. While there are no bright-line rule as to how much time amounts to de minimis, many courts have held that less than ten minutes (per day) of working time is considered de minimis. [footnoteRef:118] [116:  H.C. 3434/96, Hofnong v. The Knesset's Chairman, P. D. 50 (3) 57; C.A. 1333/02, The Regional Committee for Planning and Building, Raanana v. Horwitz, P. D. 58 (6) 289.]  [117:  Since Mt. Clemens, federal courts have generally analysed three non-determinative factors to determine whether time is de minimis or compensable: (1) the practical difficulty the employer would face in recording the additional time; (2) the total amount of compensable time; and (3) the regularity of the additional work.  See, e.g., Reich v. New York City Transit Auth., 45 F.3d 646, 652 (2d Cir. 1995); Lindow v. United States, 738 F.2d 1057, 1062–63 (9th Cir. 1984).]  [118:  Lindow, Ibid; Anderson v. Mt. Clements Pottery Co., 328 U.S. 680, 692 (1946);See, e.g., Aguilar v. Mgmt & Training Corp., 948 F.3d 1270, 1284 (10th Cir. 2020); Lyons v. Conagra Foods Packaged Foods LLC, 899 F.3d 567, 584 (8th Cir. 2018).   ] 

 The United States Department of LaborLabor (DOL) has also recognized the de minimis principle.[footnoteRef:119] A DOL regulation provides that “[a]n employer may not arbitrarily fail to count as hours worked any part, however small, of the employee’s fixed or regular working time or practically ascertainable period he is regularly required to spend on duties assigned to him.”[footnoteRef:120] The DOL has advised that the de minimis rule appliesapply to the aggregate daily time for all activities for which an employee seeks compensation, and not to time spent separately on each discrete activity.[footnoteRef:121] For the past 70 years, federal courts have applied the de minimis doctrine to excuse the payment of wages to non-exempt employees for small amounts of compensable time if the time was shown to be administratively difficult to record.[footnoteRef:122] In 2018, in Troester v. Starbucks Corporation, the California Supreme Court held that California’s wage and hour laws did not fully align with the federal de minimis doctrine.[footnoteRef:123] In this landmark decision, the California Supreme Court concluded that non-exempt employees must be compensated for off-the-clock work which included small increments of time, such as four to ten minutes per shift. In reaching its conclusion, the court reasoned that California’s wage and hour laws had not adopted the de minimis doctrine found in the federal Fair LaborLabour Standards Act (FLSA).[footnoteRef:124] The court noted that California law was more protective of employee rights than federal law and required non-exempt employees to be paid for all time worked.  [119: ]  [120: ]  [121:  Codifying at 29 C.F.R. § 785.47, See Wage and Hour Advisory Memorandum No. 2006-2 (May 31, 2006), https://www.dol.gov/agencies/whd/field-assistance-bulletins/2006-2.]  [122:  Jens Meyer-Ladewig, The Principle of "De Minimis Non Curat Praetor" in the Protection System of the European Convention on Human Rights, 5 Const. L. Rev. 127 (2012); Harris, S.J. Harward, E.D. (Ed.). (1983). Need for a de minimis policy. United States: Atomic Industrial Forum, Inc.; Selin Özden Merhact & Vehbi Umut Erken, From Anglo-American Law to Continental European Law – De Minimis Rule in Private Law, 9 Inonu U. L. Rev. 49 N. 2 (2018). ]  [123:  Troester v. Starbucks Corp., 5 Cal. 5th 829 (S.C. 2018).]  [124:  Fair Labour Standards Act of 1938 (FLSA) (29 U.S.C § 213 (a)(1) (1938)).] 

Specifically, in Troester, the court concluded that California law required employees to receive compensation for all hours worked or any work beyond eight hours a day. The court ultimately rejected the application of the de minimis rule to the plaintiff employee with respect to daily post-closing activities ranging from four to ten minutes each shift. In so holding, the court emphasized that such activities amounted to a number of minutes on each shift and occurred regularly, thus creating a compensable aggregate of time. Following the Troester case, some observers suggested that the de minimis doctrine in California was dead, or that any time exceeding a minute was compensable in California. However, neither of these positions is correct. Notably, according to the Ninth Circuit, the rule in Troester “does not require employers to account for split-second absurdities and might not apply in cases where work is so irregular that it is unreasonable to expect the time to be recorded.”[footnoteRef:125]  Indeed, this cumulative effect approach has been recognized in research on the subject that has claimed that it was not necessary to recognize or apply the de minimis  doctrine with regard to overtime pay, based on the argument that employees’ injuries should be measured cumulatively, leading to the conclusion that an accumulation of small divergences can add up to a significant extra hour.[footnoteRef:126] [125:  Rodriguez v. Nike Retail Servs., 928 F.3d 810, 818 (9th Cir. 2019).]  [126:  Sean L. McLaughlin, Controlling Smart-Phone Abuse: The Fair Labour Standards Act’s Definition of “Work” in Non-Exempt Employee Claims for Overtime, 58 Kan. L. Rev. 737 (2010).] 

Although the de minimis doctrine is not a dominant factor in the overall employer-employee relationship, and its application varies in different jurisdictions, it can nonetheless play a significant role in regulatinghas repercussions on the relationship between employee and employer. It is found within the framework of protective legislation protecting workers’ rights so that they cannot be conditioned, even voluntarily. Just as the employee may not be considered to have waived these rights, so the law cannot abdicate its protection of them. Furthermore, the rigidity of legislation with respect to de minimis elements provides an outstanding example of how conduct is regulated without regard to the parties’ will. Other similar examples can be found in state laws protecting workers' rights, even to the extent of legally requiring employees to denounce or report certain behaviorbehaviours, even in situations where the employee has no incentive to conduct legal proceedings against the employer. [footnoteRef:127]	Comment by Guy Davidov: The topic you discuss in this section is a valid labour law topic, but hardly a “significant” one – I wouldn’t describe it as such [127: labourLabourLabour] 

It is our contention that there is an incremental and harmful effect of these de minimis infractions. Indeed, this cumulative effect approach has been recognized in research on the subject that has claimed that it was not necessary to recognize or apply the de minimis  doctrine with regard to overtime pay, based on the argument that employees’ injuries should be measured cumulatively, leading to the conclusion that small divergences can add up to a significant extra hour.[footnoteRef:128] [128: Labour] 

CONCLUSION
Beyond the discourse of accepting certain behavior, this article addressed the issue ofThis paper examined the unique issues involved when good people behave with limited awareness of the full legal and ethical meaning of their actions in the context of employment law. We analyzed how the paradigms of labor law can change and even benefit when takingconsidering behavioral ethics into account. The question of what ethics are has engaged philosophers throughout the world since the time of Socrates and Aristotle and to this day.[footnoteRef:129] Indeed, this question arises frequently in the field of employment law and its concomitant obligations governing employee-employer relationships, particularly the issue of the obligation to comply with the law.[footnoteRef:130] An examination of how the concepts of behavioral ethics are perceived and applied in with regard to understanding employment law should help determine what the appropriate behavior and regulatory responsescompliance.[footnoteRef:131] 	Comment by Susan: Consider reversing the order of these two paragraphs – I can’t do so without making a mess of the footnotes. The first paragraph serves as a better concluding section. Otherwise, the article ends very abruptly. Even with the change, perhaps the conclusion could use some discussion of specific behavioural ethics approaches relevant to employment issues, future directions, issues, etc. [129: ]  [130: ]  [131:  Chaim Gans "The Concept of the Duty to Obey the Law" Mishpatim 17 (1988) 507. ] 

We have focused on three main issues to demonstrate our argument, showing how applying behavioural theories is essential for understanding why employees are in that fieldwilling to tolerate behaviour against them that does not comply with labour laws. Regarding the issue of regulating workplace bullying, behavioural theory was applied to help justify imposing a duty on the employer to exhaust all possible options to ensure a safe and protected work environment for employees. A beheavioural analysis approach to the second issue of work flexibility offered a solution and placed a duty on the employer to cover certain costs. Finally, we discussed the importance of recognizing repeated small legal violations in the context of employment relations, where there are imbalances of powers between the parties. In all these cases, enforcement is paramount, as without it, law will have very little effect on employees’ rights.	Comment by Susan: The order and number of the issues discussed reflects the reference to them in the beginning of the paper and their appearance in the text.
We contend that in addition to workers’ legal rights under employment law, some of which are included in what are considered natural rights, workers also have the moral right to follow their own consciences within the framework of the employment relationship, even though this moral right is not otherwise protected by law.[footnoteRef:132] This moral right is intuitively identified with a social code of conduct and not necessarily with a legal right. When an employee faces a moral dilemma in the workplace whereby the employee is expected to engage in conduct that does not conform with his or her moral code, the employee usually is expected to remain loyal to the organization. [132: ] 


