Chapter 3
The Administration of Public Land-Socialism in a Capitalist Era
The Jubilee year…[is]an ancient institution set up by our Teacher Moses…to ensure the ends of social justice…our methods serve the purpose none the less. The increases in land values accrue not to the individual owner, but to the public".
[bookmark: _Ref491075970]Theodore Herzl, Old New Land: (AltNeuLand)[footnoteRef:1] [1:  Theodore Herzl, OLD NEW LAND: (ALTNEULAND) 77 (Leipzig 1902, David Simon Blondheim, Tr. 1916, Karl Maria-Guth ed., Contumax GmbH & Co. KG,  Berlin 2015).] 


In 1960, the Knesset passed Basic Law: Israel Lands.[footnoteRef:2]  "Prohibition of transfer of ownership", the first clause, established that "the ownership of Israel Lands…shall not be transferred by sale or in any other manner".  Israel's Basic Laws have special status, and are meant to constitute serve as chapters of the State's constitution. Although their status as constitutional is the subject of heated debate, the Israeli Supreme Court ruled that their legal status trumps that of regular laws enacted by the Knesset, the Israeli parliament.[footnoteRef:3] The Supreme Court also ruled as such, albeit with less finality, about the constitutional status of Basic Law: Israel Lands,[footnoteRef:4] which is the second Basic Law that the Knesset enacted; only Basic Law: The Knesset preceded it (1958).  It was legislated far earlier than Basic Laws that deal with more weighty topics, such as the President's status, the government, the State's economy, the army, Jerusalem, the Judiciary and Human Rights in Israel. It is worth noting that from a comparative viewpoint, anchoring the prohibition of transferring ownership over government-owned lands in the constitution is quite exceptional. The constitutions of most Western states, such as the USA, Canada, Germany, Italy and the European Union, emphasize the protection of private property, not the preservation of public ownership.  The constitutions of Middle-Eastern countries which are not considered particularly liberal, such as Iran[footnoteRef:5] and Egypt[footnoteRef:6], emphasize the right to private property as well. Legislating the prohibition of transferring ownership from Israel Lands in a Basic Law of constitutional status at so early a stage in the creation of Israel's constitution indicates the great importance that the Israeli legislator ascribed to itjust how important the Israeli legislator thought it to be.  It is interesting, then, to understand the reasons for which the State's leaders saw such importance in this prohibition. [2:  Basic Law: Israel Lands, 5720-1960, S.H.56, 14 L.S.I. 48; Katz, THE LAND SHALL NOT BE SOLD, supra note 15, at ???.]  [3:  CA 6821/93 UNITED MIZRAHI BANK LTD.V. MIGDAL COOPERATIVE VILLAGE, 49(4) PD 221 (1995)(Hebrew); Israel Law Reports [1995] IsrLR 1 (Official English Translation), http://elyon1.court.gov.il/files_eng/93/210/068/z01/93068210.z01.pdf; VERSA-OPINIONS OF THE SUPREME COURT OF ISRAEL, TRANSLATED OPINIONS, http://versa.cardozo.yu.edu/opinions/united-mizrahi-bank-v-migdal-cooperative-village ;Suzie Navot, THE CONSTITUTION OF ISRAEL: A CONTEXTUAL ANALYSIS ??? Ch.2 at p. 2-3 (Hart Publishing 2014).]  [4:  HCJ TNUA'AT DROR ISRAEL V. STATE OF ISRAEL, Par. 42, 44 J. Beinisch (Nevo, 24.5.2012)(Hereafter: DROR); Haim Sandberg, BASIC LAW: ISRAEL LANDS-COMMENTARY 244-246 (Commetary on The Basic Laws Series, Izhak Zamir ed., The Sacher Institute, The Hebrew University of Jerusalem, Jerusalem 2016)(Hebrew).]  [5:  Islamic Republic of Iran Constitution § 22,  §31 www.iranonline.com/iran/iran-info/government/constitution-3.html.]  [6:  Egypt Constitutional Declaration 2011 § 5, www.egypt.gov.eg/english/laws/constitution/.] 

Three different ideological motives led to the adoption of this principle: the first is a cultural-symbolic motive, meant to establish a connection between Jewish tradition, and the return of the Jewish Nation to its homeland and the establishment of the State of Israel. The second is a national-historical motive, which sought to make the transfer of ownership to foreigners a difficult undertaking. Both of these motivations express the Zionist character of Israel and reflect two basic problems of identity that the State struggles with: the question of Halakha's (Jewish religious law) status as a normative or inspirational source of legislation, and the question of minority and foreigner status in such a State.  Despite this, these two motivations were far less weighty than what is normally believed.  Their value was more declarative than practical.
The decisive motivation for adopting the prohibition against transferring ownership of Israel Lands and for clinging to it so zealously was an economic-socialist worldview whichworldview, which characterized the State's leadership in her nascent years.  This worldview places an imperative on the government to retain ownership of its lands in order to advance equality and social justice.  At best, this worldview is suspicious of the holders of capital; at worst, it loathes them.  Sparks of this perspective can already be found in the vision of Theodor Herzl, the founder of the Zionist Movement.  During the British Mandate period, it took hold among the leaders of the Jewish settlement population and decisively impacted Israel's land policy during her first thirty years.
Towards the end of the seventies, the economic-socialist view's weight decreased in the eyes of Israel's leadership and the public.  Israeli society was gradually moving away from its leftist, socialist economic orientation, and towards a libertarian disposition that believed in competition and the free market.  The principles which governed the administration of the government's land inventory seemed to be old vestiges of a disappearing world.  The social and political upheaval did not skip over them.  Increasing pressures led to privatization processes over the most valuable components of governmental land: urban and agricultural lands, and natural resources.  This did not happen all at once, but was a gradual process, at first hidden and informal, and only later visible and formal.  The process was gradual and initially hidden, and was formalized much later.  The process is currently at its peakIt is now in widespread implementation.  That it is happening at all reflects a change in economic identity that is sweeping the State.  It is a practical expression of the tension between the increasing tendency towards a global, competitive, free market, and the communal, socialist foundations which guided Israel's founders and which still occupy significant space in the eyes of the public and of political parties.  Expressions of tThe tension between these two approaches finds expression incan be seen in legislative processes, in public lands administration and in Supreme Court rulings.  It will be at the center of this and of the following chapter.
In this chapter, the rise of the principle prohibiting the transfer of ownership over Israel Lands, as well as the beginnings of its fall, will be described, emphasizing the ideological changes that influenced these processes. There are three main motives that influenced the adoption of this principle and its continued implementation.  This chapter will delineate them and the magnitude of their respective influences. We will delineate three motives, and the magnitude of their contributions, that influenced the adoption of and the clinging to this principle.  The ideological upheaval surrounding this principle, and the way in which it led to the privatization of crucial components of public land will be described as well.  We will examine the processes of this privatization in the fourth chapter.

The Cultural-Symbolic Motive: The Biblical Commandment of Jubilee
The cultural-symbolic motive for legislating Basic Law: Israel Lands was declarative.  The legislation functioned as a harbinger of the Zionist message's actualization. the Jewish-Zionist declarative message that was a harbinger of the law's inception.  Legislating the law drew inspiration Inspiration for the Basic Law’s legislation was drawn from the laws of the Jubilee Year (shnat haYovel) as they are described in Jewish scripture, principally the Torah.  According to these laws, ownership of a plot of land would be returned to its original owners every fifty years.  This commandment appears in Leviticus: "In this Year of Jubilee everyone is to return to their own property".[footnoteRef:7]  The Year of Jubilee being the fiftieth year is also taken from Leviticus: "The fiftieth year shall be a jubilee for you".[footnoteRef:8]  The explanation that Leviticus provides for this commandment is a religious oneLeviticus provides a religious explanation for this commandment- the Holy Land belongs to God: "The land must not be sold permanently, because the land is mine and you reside in my land as foreigners and strangers".[footnoteRef:9]  In the book of Numbers, a social explanation of the commandment is given: "No inheritance in Israel is to pass from one tribe to another, for every Israelite shall keep the tribal inheritance of their ancestors";[footnoteRef:10] "Be sure that the land is distributed by lot.  What each group inherits will be according to the names for its ancestral tribe".[footnoteRef:11]  In a patriarchal society whose social structure is based on distribution of plots of lands among tribes, retaining lands within the patrilineal ancestor's tribe throughout the generations is of prime importance.  In such a society, lands are not simply central sources of income for the family or the tribe, but also a crucial component in their existence as social units ("name").[footnoteRef:12]  Allowing outsiders entry to the land, whether by way of sale or inheritance, weakens not only the economy but the very fabric of society as well.[footnoteRef:13]  Parallels may be found in modern-day rural societies, such as the traditional Arab village.[footnoteRef:14] [7:  Leviticus 25:13.]  [8:  Leviticus 25:11.]  [9:  Leviticus 25:23.]  [10:  Numbers 36:7; Benjamin Porat Social Justice as Embodied in the Law of the Jubilee Year, 13 AKDAMOT, 77, 87 (2003)(Hebrew).]  [11:  Numbers 26:55.]  [12:  Numbers 26:53.]  [13:  Numbers 27:1-11; Numbers 36:1-12; Menachem Elon, JEWISH LAW – HISTORY SOURCES PRINCIPLES, VOL 1. ???? (Bernard Auerbach& Melvin J.Sykes trs., Jewish Publication Society, 1994).]  [14:  Haim Sandberg & Adam Hofri-Winogradow, Arab Israeli Women's Renunciation of their Inheritance Shares – A Challenge for Israel's Courts 8.2 INTERNATIONAL JOURNAL OF LAW IN CONTEXT 253 (2012);
Rassem Khamaisi, BETWEEN CUSTOMS AND LAWS PLANNING AND MANAGEMENT OF LAND IN ARAB LOCALITIES IN ISRAEL 28 (The Floersheimer Institute for Policy Studies, Jerusalem 2007)(Hebrew).] 

The Basic Law's legislators, the Israeli Jjudiciary, and legal scholars and historians often quote this biblical background when explaining why the State of Israel adopted the prohibition of transferring ownership of Israel Lands in a Basic Law.[footnoteRef:15]  Yet it would be erroneous to claim that the State did so from a religious standpoint that applies Halakha exactly as the scriptures present it.  Most of the legislators involved with this Basic Law were secular Jews who were not guided by religious faith or by an obligation to Halakha.  Moreover, stringent adherence to religious law as such could not serve as a reason for the prohibition in the Basic Law, because the Biblical prohibition does not deal with retaining public ownership of lands, but with retaining private property rights over given plots of land.  Likewise, the commandment of the Jubilee year has not been applied at least since the destruction of the first Temple, and Maimonides, one of the most important scholars of Halakha, wrote that this commandment will only be revived when the Messiah comes.[footnoteRef:16]  As such, the repeated reference to the Biblical commandment of Jubilee as a justification for the imperative of retaining ownership of Israel Lands was not due to religious adherence but had a different motivation. but stemmed from somewhere else. [15:  Yossi Katz, THE LAND SHALL NOT BE SOLD IN PERPETUITY: THE JEWISH NATIONAL FUND AND THE HISTORY OF STATE OWNERSHIP OF LAND IN ISRAEL ?70?? (De Gruyter, Berlin 2016); Menachem Elon, JEWISH LAW – HISTORY SOURCES PRINCIPLES, VOL 4 1651? (Bernard Auerbach& Melvin J.Sykes trs., Jewish Publication Society, 1994);]  [16: 'Jubilee' 22 TALMUDIC ENCYCLOPEDIA §2, 7 (ed. HaShut Project 2011) ; Maimonides, MELACHIM UMILCHAMOT (The Laws of Kings and their Wars) 11:1.  ] 

In reality, the laws of Jubilee were a cultural-symbolic source of inspiration in the legislation of the prohibition of transferring land ownership, and not an obligatory normative source.  The purpose of clinging to a source within Jewish heritage was to emphasize   Zionism's and the State of Israel's cultural and national link to the Jewish People, its heritage, and the Land of Israel.[footnoteRef:17]  The implementation of the Jubilee laws specifically in the Land of Israel and not in the Diaspora, and the agricultural background of the prohibition, were able to serve as inspiration for the renewed link between the Jewish Nation and its land – a link characterized by toiling over the land and "redeeming" it from its desolation.[footnoteRef:18]  Former Chief Justice of the Israeli Supreme Court, Hon. Dorit Beinish, explained in the Dror case (2012) that the principle of not allowing public lands to be transferred to private ownership, as expressed in the Basic Law, is founded upon "the Jewish Nation's tradition" and "on our public view – as a nation and as a society – that there is deep meaning and a multiplicity of dimensions in our land, which symbolize the return of the Jewish Nation to its homeland".[footnoteRef:19]	Comment by User 1: האם לא עדיף as a matter of fact ?
-לא, as a matter of fact מתאים להקשרים בהם מה שאתה הולך להגיד עלול להפתיע, וזה לא המצב פה.  In reality יותר מתאים לכאן, שאתה מבהיר משהו.	Comment by User 1: האם in היא מילת היחס המתאימה ?
-כן	Comment by User 1: האם באנגלית נכון לשמר את צורת הסמיכות בעברית או שמא נכון יותר 
To emphasize the cultural and national link of both, Zionism and the State of Israel, to the Jewish People….
-שתי הצורות תקינות (כן, גם עם ה's אחרי Zionism), וזה רק עניין של סגנון. אם אתה מעדיף את מה שאתה הצעת, אין שום בעיה, רק צריך למחוק את הפסיקים אחרי both ו- State of Israel	Comment by User 1: במקור נכתב תחולה ולא יישום. מדובר בהלכה ולא בחוק שמיושם כרגע. האם נכון applicability או relevancy או מילה אחרת ?
-אם כבר, אפשר להגיד Obligation: The obligation to uphold the laws of Jubilee specifically in the Land of Israel…  [17:  Menachem Mautner, LAW AND THE CULTURE OF ISRAEL 32, 41 (Oxford, OUP 2011); Yifat Holzman-Gazit, LAND EXPROPRIATION IN ISRAEL: LAW, CULTURE AND SOCIETY ???? (Ashgate, 2007); 
Elon, JEWISH LAW, VOL 1, supra note 13, at ???.]  [18:  Shmuel Almog, Redemption in Zionist Rhetoric, REDEMPTION OF THE LAND OF ERETZ-ISRAEL 13, 16 (Ruth Kark ed., Jerusalem 1990) 13-32. (Hebrew); Yoram Bar-Gal PROPAGANDA AND ZIONIST EDUCATION: THE JEWISH NATIONAL FUND, 1924-1947, 191 (University of Rochester & University of Haifa Press, 2003).or]  [19: Dror, supra note 4, J. Beinisch par. 26. ] 

Jubilee laws can support Support for modern conceptions of equality as well can also be found in the Jubilee laws.  As will be shown later on, these conceptions had a definitive impact on the adoption of the prohibition against transferring ownership.  Zionist thinkers of a secular-nationalist disposition were thrilled to use the Jewish tradition as inspiration for their modern social ideas.  The Biblical parameter that guidedlands were divided  the land divisions was equalityly, in proportion to the size of the tribe: "To a larger group give a larger inheritance, and to a smaller group a smaller one; each is to receive its inheritance according to the number of those listed".[footnoteRef:20]  It was due to tThise Biblical message of equality inspired that Theodor Herzl, the visionary of the Jewish State, to based his economic vision for the Jewish State on the Jubilee laws.  In his book, AltNeuLand, which was published about twenty-fivefifty years before the State of Israel's founding, Herzl proclaimed through his protagonist, David, that "The Jubilee year…[is] an ancient institution set up by our Teacher Moses" and delineated the purpose "…to ensure the ends of social justice…".[footnoteRef:21]  Herzl admitted in the continuation of that same sentence that "We indeed arranged it a bit differently.  The land now reverts back to the New Society"[footnoteRef:22] and explained that thus, "The increases in land values accrue not to the individual owner, but to the public".[footnoteRef:23]  Ze'ev Jabotinsky, founder of the Revisionist Movement, whose writings served as basis for the articulation of Israel's Economic Right's manifesto, also drew inspiration from the Biblical Jubilee laws to anchor his ideas.  He supported their adoption in the Jewish State in order to bring about "social reconstruction", which would enable periodic repairs of distortion in the free market and return of property divisions to their initial, societal point of balance.[footnoteRef:24] 	Comment by User 1: אולי נכון יותר world views או positions. Disposition מקובל בדרך כלל במשפטים כמונח ל"עסקה".
-לא ברור לי למה אתה מתכוון ב"עסקה" אבל זה לא פירוש המילה "disposition". אין תרגום מדויק למילה הזו בעברית אבל בגדול היא אומרת, נטייה, עמדה, העדפה כלליות. אפשר להחליף את המילה עם views אבל זו מילה פחות יפה ומופיעה מספר פעמים בפרק. בחרתי בdisposition כי היא מילה יותר טובה ורציתי לגוון קצת.	Comment by User 1: בדקו תיקוני
-תקין תחבירית. לדעתי נשמע לא משהו לחזור על המונח The Jewish State פעמיים באותו משפט ובגלל זה מציעה להפוך את ההופעה השנייה לit או that State, אבל זה כבר עניין של טעם. [20:  Numbers 26: 54.]  [21:  Herzl, ALTNEULAND,  supra note 1.]  [22:  Ibid.]  [23:  Ibid.]  [24:  Porat Social Justice, supra note 10, at 87.] 

After the Basic Law's legislation, the Jubilee laws served as a source of the terminology which to the authorities that administer Israel Lands employ.  For example, the standard lease period of Israel Lands was set at forty-nine years, and was thus meant to end in the fiftieth year, the Jubilee.[footnoteRef:25]  The end of a lease period is referred to as the "Lease Jubilee" within Israel Lands regulations.[footnoteRef:26]  The cultural-symbolic background of the Jubilee commandments undoubtedly explains the declarative value of enacting a law which preserves ownership of Israel Lands for the State of Israel.  Religious imperatives such as striving for equal allotment of resources help modern leaders to justify Bases for other reasons for the modern the ban on transferring public ownership can be found in the religious explanation of the laws, such as the striving for equal allotment of resources.  Yet it is doubtful that a historical-cultural source of inspiration was reason enough to bring convince the State to adopt the operative policy of ownership retention and to cling to it for so many years.  In practice, there were different reasons- stronger and more practical- for the State's preservation of the policy. [25:  Decision No. 1 of the Israel Land Council "Land Policy in Israel" (17.5.1965), Section 3A, 4B (Hebrew).]  [26:  Decision No. 166 of the Israel Lands Council "Jubilee Lease - Rules for extending the lease contract for land for urban housing and land for businesses, workshops and municipal industrial enterprises" (23.2.1976)(Hebrew).] 


The National-Historic Motive: Non-Jewish Citizens
Another common explanation for the adoption of the ban on transferring ownership of Israel Lands is set in the national-historic motive for legislating the Basic Law.  There are those who claim that the State of Israel instituted this prohibition in order to prevent transfer of land ownership to her non-Jewish citizens or foreigners.[footnoteRef:27]  However the weight ascribed to this factor as a reason for the Basic Law's enactment is greatly overestimated.  Its weight was much lighter than what tends to be claimed. [27:  Hussein Abu Hussein‏, Fiona McKay‏, ACCESS DENIED: PALESTINIAN LAND RIGHTS IN ISRAEL 143 (Zed Books, London 2003); Alexandre Kedar, The Legal Transformation of Ethnic Geography: Israeli Law and the Palestinian Landholder 1948-1967, 33 N.Y.U. J. INT'L L. & POL. 923, 947 (2001)947; Kretzmer, Rudey.] 

The fear of ownership transfer to non-Jews indeed characterized the JNF's policy regarding the lands it had acquired during the British Mandate period.  Its lands were purchased through resources provided by world Jewry and served as the only source for land provision supply to the Jewish settlement in Palestine, which was a minority population at the time.  It was a period of national struggle, aiming for the establishment of a Jewish State, under foreign British rule which opposed Jewish purchase of lands.  The JNF feared that were it not to retain ownership over the lands that it had acquired with huge sums of money and under difficult conditions, those lands would revert to non-Jewish hands.[footnoteRef:28]  This fear ceased to guide Israel's government after the State's establishment.  The young Jewish State now had a huge inventory of public lands at her disposal, which included, as explained in the previous chapter, tens of thousands of square kilometers of State lands and Development Authority lands.  The State's non-Jewish residents become a minority that appeared to have no power to lead an economic struggle over the purchasing of lands.  The State of Israel ensured this minority, in her Declaration of Independence, that it would enjoy total equality of civil rights such that it could not be discriminated against, treated unequally, or prevented from acquiring rights over Israel Lands.[footnoteRef:29]  [28:  Yossi Katz THE BATTLE FOR THE LAND 163-204, 275-287 (Hebrew University Press. Jerusalem 2005).]  [29:  ] 

As early as 1949, when the government was deliberating the idea of limiting the transfer of ownership of its lands, Prime Minister David Ben-Gurion claimed that "we are now dealing with a State…There is no comparison between the state of affairs during the period in which lands were purchased by the JNF and our current state of affairs".[footnoteRef:30]  In a cabinet meeting, Finance Minister Kaplan stated that "regarding the Arabs…either we seriously think that that small number of Arabs who live here will have equal rights, or we are just outwardly saying that […] some Arab will buy himself another ten houses in Ramle and Lod, and I don't think that many of them will do that.  In any event, we cannot place [such] limitations because there are Arabs in Israel".[footnoteRef:31]  During the process of legislating the Basic Law as well, towards the end of the State of Israel's first decade, no weight was given to the worry that land rights would be transferred to the State's Arab minority.  The starting assumption of the committee of ministers that penned the Basic Law, chaired by Minister Levi Eshkol, was that with the State's founding, the JNF's purpose changed "from redeeming the land from foreigners, to redeeming the land from its desolation".[footnoteRef:32] The explanatory comments on the bill for the Basic Law stated that "the purpose of the JNF's and the State's lands (including those belonging to the Development Authority) is one and the same: to serve the needs of the State and her residents".[footnoteRef:33]  The chairman of the Knesset's Constitution, Law and Justice Committee, MK Warhaftig, clarified that "any law that we pass is for the good of all those who reside in the State".[footnoteRef:34]  MK Yohanan Bader, one of the leaders of the right-wing Heirut party, opposed instituting the ban, noting that "the fathers of Zionism […] intended to ensure that the land which the JNF was to purchase, wouldn't pass from Jewish to foreign ownership […] this purpose is no longer relevant".[footnoteRef:35]  MK Jacob Hazan, of the left-wing, socialist Mapa"m party, and a supporter of the Basic Law, testified that in the deliberations in which he took part and in the small committees that prepared the law, there was consensus both from the JNF and from the government, that the administrative body which was to be created for the purpose of administering Israel Lands, would need to take care of "the Jewish citizen as of the Arab citizen".[footnoteRef:36]  The worry surrounding the sale of lands to Arabs or other non-Jews was not mentioned at all in Knesset deliberations leading up to the Basic Law's enactment as a reason for its legislation.	Comment by User 1: האם מירכאות נותרות בתרגום לאנגלית? האם כך נהוג על פי הכללים ?
-כיון שזה תעתיק ולא תרגום, כן. אילו הייתי מתרגמת לראשי תיבות של השם באנגלית, אז הייתי משתמשת בנקודות ולא במירכאות	Comment by User 1: האם from היא מילת החס המתאימה ?
-כן [30:  Michal Oren-Nordheim, And the land will not be sold permanently?, STUDIES IN THE GEOGRAPHY OF THE LAND OF ISRAEL 146, 159 (2003)(Hebrew).]  [31:  Ibid, at 161.]  [32:  Minister of Finance Levi Eshkol to the Knesset, Divrei Ha-Knesset Vol.28, Col. 675 (1960) (Hebrew).]  [33:  Hazaot Hok (Bills) 5719-1959 272 (Hebrew) (Emphasis added).]  [34:  MK Zerah Verhaftig to the Knesset, Divrei Ha-Knesset Vol.28, Col. 1920, 1925 (1960) (Hebrew) (Emphasis added).]  [35:  MK Yohana Bader to the Knesset, Divrei Ha-Knesset Vol.28, Col. 680 (1960) (Hebrew).]  [36:  MK Ya'acov Hazan, Divrei Ha-Knesset Vol.28, Col. 689 (1960) (Hebrew).] 

The further claim that the goal of preventing non-Jewish citizens from acquiring land ownership was a hidden, inexplicit reason for the Basic Law's enactment, is also doubtful.  The ban on transferring ownership in the Basic Law did not prevent, in and of itself, the transfer of other land rights over Israel Lands to non-Jewish citizens. From the founding of the State of Israel, there has never been a ban on leasing Israel Lands to non-Jewish citizens; the State does indeed let her lands to these citizens.[footnoteRef:37]  Only the JNF seemingly clung to the prohibition, established in its statutes as early as during the British Mandate, against transferring land ownership or even letting lands to non-Jews.  The legislative steps towards the Basic Law's enactment were meant, apparently, to protect this ban, and it has been mentioned often by the legislators.[footnoteRef:38]    The JNF did view the Basic Law’s adoption of the principle behind the ban on land transfer as a triumph, preserving its principles for retaining the Nation's lands.[footnoteRef:39]  The Israel Lands Administration, however, established for the purpose of administering all Israel Lands, found ways to avoid discriminating against non-Jewish citizens in the allotment of JNF lands, by exchanging JNF lands given to non-Jews with land belonging to the State or the Development Authority.[footnoteRef:40]  Moreover, today, when urban Israel Lands are privatized, ownership of them is transferred equally to whoever held lease rights to them, without regard to national or religious affiliation.  The Attorney General reiterated before the Supreme Court that he would do such with JNF lands as well, and he promised to prevent inequality in leasing them.[footnoteRef:41]  This set-up also applies to JNF lands in light of a general agreement to exchange lands, which it signed with the State, as described in the previous chapter.  There are indeed claims, which will be examined in later chaptersbelow, that the allotment policy for Israel Lands to non-Jews is discriminatory despite the absence of a ban on transferring rights to them.  Yet there is no dispute that such a ban does not exist.  The desire to prevent the transfer of land ownership to Israel's non-Jewish citizens could not have been, and never was a motive for the general prohibition of transferring ownership over Israel Lands. [37:  Rasem Khamaisi, Centrifugal and centripetal factors Influence on the structure of the Arab settlement, THE ARAB COMMUNITY IN ISRAEL - GEOGRAPHIC PROCESSES 114, 122 (David Grossman and Avinoam Meir eds., Bar Ilan, Ben Gurion and Jerusalem Hebrew University Press 1994); Rasem Khamaisi, PLANNING AND HOUSING AMONG ARABS IN ISRAEL 144-147, 216-219 (International Center for Peace in the Middle East, Tel-Aviv 1990).]  [38:  Minister of Finance Levi Eshkol to the Knesset, Divrei Ha-Knesset Vol.28, Col. 708 (1960)(Hebrew); MK Joseph Serlin, Ibid at Col. 693; MK Eliyahu Meridor, Divrei Ha-Knesset Vol.29, Col. 1921 (1960)(Hebrew); MK Shneor Zalman Abramov, Ibid at Col. 1921; MK Moshe Sneh, Ibid at Col. 1921-1922.]  [39:   Katz, THE LAND SHALL NOT BE SOLD, supra note 15, at ?56??.]  [40:  The Jewish National Fund, Minutes of the Board of Directors' meeting (27 May 2009) (Hebrew); Response of the Jewish National Fund to petitions for an order nisi and requests for an interim injunction in HCJ 9205/04 ADALAH - THE LEGAL CENTER FOR ARAB MINORITY RIGHTS IN ISRAEL V. ISRAEL LANDS ADMINISTRATION  § 92-94 (filed on 9 December 2004)(Hebrew).]  [41:  HCJ 9205/04 ADALAH - THE LEGAL CENTER FOR ARAB MINORITY RIGHTS IN ISRAEL V. ISRAEL LAND ADMINISTRATION (28.9.2008) (Hebrew), elyon1.court.gov.il/files/04/520/074/n28/04074520.n28.htm; ("In the previous hearing, the Attorney General's counsel noted that...[In] any case in which a non-Jew wins the land in the tender, the ILA will make a land swap with the JNF and provide land to the JNF in areas that are not developed and are not intended for marketing. Today, the State Attorney announced that the arrangement that currently stands as an interim arrangement will also apply to land transferred next to a second, that is, it will be possible to sell apartments and to transfer and register them…There is no doubt that this matter should find the permanent solution, We assume that the position of the Attorney General regarding the application of the principle of equality to the marketing of land held by the Israel Land Administration and its management will be borne by the subjects and negotiators").] 



The National-Historic Motive: The Ban on Sale to "Foreigners"
Unlike the fear worry surrounding Israel Land transfers to the State's citizens, it was seemingly possible to explain the general prohibition with the fear worry that Israel Lands would fall to the hands of foreigners who are not citizens of the State.  The results of the War of Independence and the creation of the "refugee problem" appeared to elicit worry that the Palestinian refugees, representatives for them, or forces in Arab States, would purchase Israel Lands as a step towards actualizing the Right of Return.  The ban, then, can seemingly be understood as a means of preventing such purchases.  Yet in practice, the worry that foreign bodies would purchase lands did not trouble the Basic Law's legislators, and they gave no expression of it indication that it did.  This attitude could have stemmed from Israel's success at that time in effectively quashing attempts of return.[footnoteRef:42]  MK Bader, thea prominent right-wing politician in opposition to the Basic Law, was the only person to explicitly reference this worry during the legislation process, and he dismissed it out of hand: "The risk that we will sell our land to foreigners in an Israeli State- that could happen with a dunam or half a dunam- is no longer possible".[footnoteRef:43]	Comment by User 1: Reference או refer 
-שתיהן תקינות, וreference חוסך את הצורך להוסיף מילת יחס. [42:  Benny Morris THE BIRTH OF THE PALESTINIAN REFUGEE PROBLEM REVISITED ???213,?235, 405? (2nd. Ed., Cambridge University Press, 2004); Arnon Golan, WARTIME SPATIAL CHANGES: FORMER ARAB TERRITORIES WITHIN THE STATE OF ISRAEL, 1948-1950 236, 243( Sde Boker: The Ben Gurion Heritage Center, Ben Gurion University of the Negev, 2001)(Hebrew).]  [43:  MK Yohanan Bader to the Knesset, Divrei Ha-Knesset Vol.28, Col. 680 (1960)(Hebrew).] 

It was years after the Basic Law was enacted that the fear worry that foreigners would purchase lands was first invoked as an explanation reason for instituting the prohibition against transferring ownership of Israel Lands.  Four later developments led to this.  First, in 1967, Israel gained control of territories in the West Bank and the Gaza Strip, and the possibility that refugees in those territories would return to their lands within the official State borders and attempt to purchase them, became more tangible.  As a result, a new law was legislated, banning certain agricultural land transactions and establishing that that they constitutes "divergent use" [of the lands] and is a criminal offense.[footnoteRef:44] During the process of legislating the new law, it was claimed that one of the unstated but driving reasons for it was the desire to prevent transactions with former refugees.[footnoteRef:45]  Yet during the sixties and seventies, very few complaints were lodged with the Israel Lands Administration regarding informal sub-leasing of agricultural Israel Lands to Arabs.[footnoteRef:46]	Comment by User 1: האם באנגלית משמעותו כמו בעברית קרי קרוב יותר, ממשי יותר ?
-כן.	Comment by User 1: פעמיים that נראה לי לא כל כך אנין. אולי that such  transactions
-זה עניין של סגנון. בעיניי, לחזור פעמיים על המונח transactions באותו משפט זה עוד יותר מסורבל ופחות אנין.	Comment by User 1: האם מטבע לשון מוכר ?
-כן.  [44:  Agricultural Settlement Law (Restrictions on the Use of Agricultural Land and Water), 5727-1967, S.H. 108 (Hebrew).]  [45:  MK Shlomo Rosen, Divrei Ha-Knesset Vol.47, Col. 160 (1967)(Hebrew); MK Uri Avnery, Ibid at Col. 165; MK Tawfik Taubi, Ibid at Col. 168. ]  [46:  Shmuel Soler, Head of the Givat Ada Council: They allocated land to people who ... went abroad", MA'ARIV, November 4, 1962 (Hebrew)(Head of the Givat Ada Regional Council denied "false rumors" about the sub-lease of JNF lands to Arabs from Nazareth, but confirm that  Than over the years workers who shared winter crops cultivated these lands); Jews lease land and sub-lease it to the Arabs, DAVAR 13.7.1975 (Hebrew) (complaint by the Mayor of Or Yehuda to the head of the Israel Lands Council); Aharon Priel A public committee will try to prevent sublease of land, MAARIV, September 30, 1980 (Hebrew)(reports that the Israel Land Council is concerned about reports of sub-leasing to "Arab farmers" including "farmers beyond the Green Line").] 

Second, at the beginning of the eighties, Israel's government removed its monetary oversight of foreign currency.  This created the fear worry that the State would no longer be able to control the a flow of resources meant to purchase rights over Israel Lands from hostile entities.  In responsean effort to quell these worries, the government suggested enacting a new law, with the purpose of "preventing the possibility of granting land to [foreign] enemy or unwanted bodies".[footnoteRef:47]  Another catalyst for this suggestion was the Beth-El communities land purchases.  Beth-El was a Protestant-Zionist Christian community in Zichron Ya'akov and other locations throughout the country, headed by German nun, Emma Berger.[footnoteRef:48]  Other occasions of land sale to foreigners, as well as a general, abstract fear of purchases by Saudi Arabia or via "Petro-dollars",  were mentioned offhandedly, without elaboration, in Knesset deliberations, as was the fear of purchases by Saudi Arabia or via "Petro-dollars"., Yyet this all seemed to reflect fears of future eventualities, rather than consequences of actual phenomena.[footnoteRef:49]   Although that bill and others similar to it were never passed, in 1982, the Israel Lands Council, responsible for Israel Lands land policy, decided for the first time since its inception, to place restrictions on granting rights over Israel Lands to foreigners.[footnoteRef:50]  In this decision and in a series of later decisions based on it, "foreigner" was defined as anyone who is neither resident nor citizen of Israel, nor entitled to move to Israel through the Law of Return.  As such, this policy was meant to prevent non-Jewish outsiders from purchasing lands.[footnoteRef:51] [47:  Proposed Bill Land Law (Granting Rights to Foreigners), 5741-1981, H.H. 16; Minister of Justice Moshe Nissim to Knesset, Divrei Ha-Knesset Vol. 90, Col. 60 (1981)(Hebrew).]  [48: MKs Toubi, Shilansky, Gross, Sheinman, Tamir and Hashay, Divrei Ha-Knesset Vol. 90, Col. 63, 68, 70,78,79,80 (1981)(Hebrew); Zvi Lavi, Laws for the Protection of State Lands from Invaders and Strangers - Approved, DAVAR 16.1.1980; Israel Landers, Emma Berger Law, DAVAR 15.10.1980; Baruch Meiri, A new law will prevent the sale of land in Israel to foreigners, MAARIV 16.9.1980. ]  [49:  MKs Hausner, Tamir, Divrei Ha-Knesset Vol. 90, Col. 71, 79 (1981)(Hebrew).]  [50:  Decision No.259 of the Israel Lands Council "Granting Land Rights to Foreigners" (29.6.1982)(Hebrew).]  [51: Decision No. 1148 of the Israel Lands Council "Granting Land Rights to Foreigners and Entitled to Immigrate to Israel under the Law of Return, 5710-1950" (9.3.2008)(Hebrew); Its previous versions: Decisions No. 1111 (21.5.2007), No. 371 (16.2.1988), No. 342 (11.11.1986). ] 

The third development that raised concern about transferring Israel Lands to foreigners was the privatization process of urban lands.  The worry that the privatized lands would trickle over to hostile forces was one of the reasons that privatization was opposed.[footnoteRef:52]  As a result, the Israel Lands Council reiterated its dedication to the ban on transfer.[footnoteRef:53]  It was not until 2011 that the prohibition against transferring both leasing rights and ownership of Israel Lands to foreigners via privatization was formally anchored in legislation.[footnoteRef:54]  The purpose of the legislation, as stated in the bill, was "to prevent the spread of foreign entities, including hostile bodies, across the State's land".[footnoteRef:55]  In the time leading up to the law's enactment, Israeli media outlets published investigations that raised suspicion that Jewish-owned lands were being privately acquired– whether by Arabs or Jews – through the aid of foreign entities.[footnoteRef:56]  Knesset members from right-wing parties who supported these legislative amendments used these publications as support of their stances,[footnoteRef:57], but supporters of the law from center and left-wing parties also felt that real danger existed.[footnoteRef:58]  Yet However, statistics provided by the Israel Lands Administration during the legislation process showed that in the preceding years, only a few dozen requests to transfer Israel Lands to foreign ownership were filed,[footnoteRef:59] and most of them – mainly requests from foreign companies – were approved.[footnoteRef:60]  The new legislation did not ban ownership transfer to foreigners but conditioned it on the approval of the Defense and Foreign Ministers, and required that the main consideration to be taken into account be "the good of the public and their security".[footnoteRef:61]	Comment by User 1: Forces נשמע צבאי. כוונתי לגורמים עויינים, לא צבאיים. עדיף bodies ? entities ? 
-או או, איך שאתה מעדיף. [52: Minutes of the 67th meeting of the Economics Committee of the 18th Knesset (June 23, 2009) (Hebrew)(MK Mula, Kadima, fears that "some rich man from Iran will come and buy all the lands of Israel"). ]  [53:  Decision No. 1185 of the Israel Lands Council, "Reform in the Administration of the Land of Israel" § 3.8.2 (28.12.2009) (Hebrew); Decision No.1144 of the Israel Lands Council, "Allocation of Land Ownership for Industrial and Commercial Purposes" § 2 (9.3.2008) (Hebrew); Article 1.3 of the Israel Land Council's Decision No. 1066 of the Israel Lands Council, "Reforming the Land of Israel" §1.3 (11.1.2006) (Hebrew).]  [54: The Israel Lands Law (Amendment No. 3), 5771-2011, S.H. 754 (Hebrew); Amended §2a of the Israel Lands Authority Law, 5720-1960 and §4(19)(c) of the Israel Lands Authority Law, 5720-1960 (Previousely named Israel Lands Administration Law) (Hebrew). ]  [55: Proposed Bill Land Law (Amendment No. 3) (Restriction on the Purchase or Transfer of Rights in Real Estate to Foreigners) 5771-2011, H.H. Knesset 43 (Hebrew). ]  [56: Ayala Hasson, A dunam here and a dunam there, DIARY - CHANNEL 1 (May 7, 2010) (Hebrew), www.youtube.com/watch?v=N3p7ysvP03E (Report on the purchase of land in Rosh Pina by Arab citizens of Israel: first it was claimed that it was financed by foreigners and later denied, and reported an attempt to purchase land in Yavne'el by Arabs); Chen Shalita, Nof Zion buyer believed to be Bashir Al-Masri, THE JERUSALEM POST (December 16, 2010) (Hebrew), www.jpost.com/Business/Globes/Nof-Zion-buyer-believed-to-be-Bashar-al-Masri.   ]  [57: MK Yaakov Katz to the Knesset, Minutes of meeting no. 205 of the 18th Knesset, 43-41 (January 18, 2011) (Hebrew); MK Aryeh Eldad, Ibid at 50; MK Nissim Ze'ev, Ibid at 53. ]  [58: MK Nachman Shay to the Knesset, Minutesof  Session 205 of the 18th Knesset 40 (January 18, 2011) (Hebrew); MK Sheli Yehimovich, Ibid at 52; MK Shay, Minutes of Session No. 142 of the 18th Knesset, 73 (June 9, 2010) (Hebrew). ]  [59:  Attorney Yahalom Shara'abi, Israel Lands Administration, Minutes of meeting no. 367 of the Knesset Constitution, Law and Justice Committee, 10, 29 (March 16, 2011)(Hebrew).]  [60: Mr. Yaron Bibi, Director of the Israel Land Administration, Minutes of meeting no. 19 of the Economics Committee of the 18th Knesset, 6 (June 3, 2009)(Hebrew). ]  [61:  Israel Lands Law, § 2a(b)(4)(a).] 

The fourth and latest development that raised interest in banning land ownership transfer to foreigners was the advent of globalization, which strengthened the concern of land purchases by foreign countries and multi-national companies.[footnoteRef:62]  Globalization created an opening in Israel for major companies to purchase lands, as when the Chinese food giant, Bright Food (Group) Co. Ltd., owned by the Chinese government, purchased the Israeli food company, T'nuva.  This transaction was met with sharp public and political criticism, focusing on the claim that 3.3 hectares of land, worth 1.4 billion New Israeli Shekels, would now be controlled by the Chinese government.[footnoteRef:63]  The criticism, however, did not prevent the sale. [footnoteRef:64]   [62:  Prof. Yossi Katz, Minutes of Session No. 19 of the Knesset Economics Committee, June 30, 2009 (Hebrew); Buying Farmland Abroad – Outsourcing's Third Wave THE ECONOMIST, May 21, 2009), www.economist.com/node/13692889, (Map showing the distribution of investments in the purchase of agricultural land in the world in 2006-2009); Fatmata S. Kabia, Behind the Mirage in the Desert-Customary Land Rights and the Legal Framework of Land Grabs 47 CORNELL INT'L L.J. 709, 710 (2014)(American, Chinese and Saudi companies invest huge sums in purchasing land for agriculture, mainly in Africa); Elizabeth R. Gorman When the Poor Have Nothing Left To Eat: The United States' Obligation To Regulate American Investment in the African Land Grab 75 OHIO ST. L.J. 199, 205 (2014)(The acquisitions stem from expectations of an increase in food prices and the need for land for the production of biofuels). ]  [63: ]  [64:  Niv Elis, Israeli politicians protest China's Bright Foods purchase of Tnuva, THE JERUSALEM POST, May 23, 2014, http://www.jpost.com/Business/Business-News/Israeli-politicians-protest-Chinas-Bright-Foods-purchase-of-Tnuva-353153.] 

It seems that initiatives by hostile entities to purchase lands are likely to meet with problems of accessibility, increased prices of assets, and economic limitations stemming from regulations instituted to prevent money laundering.[footnoteRef:65]  Therefore the likelihood and the danger that such purchases be made on a wide scale is doubtfulslim.  No reliable research detailing the scale of the phenomenon has been published.  However, Ssuch bans are common in other countries;[footnoteRef:66] one even appears in Venezuela's constitution.[footnoteRef:67]   [65:  Ruth Plato-Shinar, Israel: The impact of the anti-money laundering legislation on the banking system, 7 JOURNAL OF MONEY LAUNDERING CONTROL 18 (2004).]  [66:  Joshua Weisman Restrictions on the acquisition of land by aliens 28 AM. J. OF COMP. LAW 39 (1980).]  [67: The Constitution of the Bolivarian Republic of Venezuela § 13, https://venezuelanalysis.com/constitution/title/2 . ] 

Whatever the true potency of the fear of land sales to foreigners may be, this aspect of the reasons behindjustification of the ban is doubtlessly a result of developments that came after the Basic Law's legislation.  The idea of banning the transfer of land to non-resident foreigners did not guide the authors of the Basic Law; it gained attention many years after the law's enactment.[footnoteRef:68] [68: Katz, THE LAND SHALL NOT BE SOLD, supra note 15, at ?90, 926??. ] 


The Economic-Socialist Motive: "Profiteering" vs. "Equality"
The strongest motive driving the adoption of the prohibition on transferring ownership over Israel Lands was the communal-socialist worldview favored by a majority of Israel’s leaders during the sixtiesof the central stream leading the State of Israel in the sixties.  A socialist worldview supports preserving state control over all means of production and having them allotted by the government in order to advance equality.  It is anywhere from suspicious of, to hostile towards private ownership and owners of capital.  A general ban on transferring land ownership fits well with such an outlook.  It allows the government to distribute land resources, oversee their usage, and to enjoy their rise in value for the good of the entire public.  Such bans can be found in countries with socialist backgroundshistories, such as China[footnoteRef:69] and Cuba.[footnoteRef:70]	Comment by User 1: המשפט לא מובן לי. אולי שובש ? אולי הפסיק לא במקום ? אנא בדקו. אם יש צורך-שקלו חלופה. המקר בעברית הוא " היא מתייחסת בחשדנות או באיבה כלפי קניין פרטי ובעלי הון"
-המשפט תקין. לא שובש, הפסיק במקום הנכון. זה מקרה שבו התאמתי את התרגום לצורה יותר יפה סגנונית באנגלית. והמשמעות זהה לזו של המקור. [69:  Constitution of the People's Republic of China § 10, www.npc.gov.cn/englishnpc/Constitution/2007-11/15/content_1372963.htm.]  [70: Constitution of the Republic of Cuba 1992 § 15, www.cubanet.org/htdocs/ref/dis/const_92_e.htm. ] 

The socialist worldview held by the young State of Israel’s leaders was formed in the years preceding the State’s establishment.  In practice, it escorted the Zionist Movement from its very beginning.  Theodor Herzl wrote in AltNeuLand, his utopian novel, that the reason for retaining public ownership of lands is “to ensure the ends of social justice…[because]…[T]he increases in land values accrue not to the individual owner, but to the public”.[footnoteRef:71]  In other words, by leaving land ownership in its hands, the public would enjoy the increase of land value in many different ways.  The heads of the Jewish settlements in Palestine during the British Mandate were mostly associated with labor parties of a socialist orientation and were already in that time were deeply repulsed by the idea of private land ownership.[footnoteRef:72]  They fiercely attacked "profiteering" and "speculation", derogatory terms for purchasing land not for use but for turning a profit by reselling it at a higher price.  In December 1933, David Ben-Gurion, who was at that time the leader of the pre-state Jewish settlement, wrote that "a terrible ailment has struck us – the profiteering that barters over lands so that it is almost impossible to purchase any".[footnoteRef:73]  Then head of the JNF, Avraham Granovsky, wrote in 1940 that "it is of utmost importance to erect a legal-governmental veil before blockade against the phenomenon of land profiteering in the Hebrew State"[footnoteRef:74] and warned that were that to not happen, "we must fear the danger of anarchy in the real-estate market and the speculative rise of land costs."[footnoteRef:75]  The socialist worldviews were especially relevant for agricultural lands, which were the central targets for the Zionist Movement's land purchases in its early days.  Agricultural labor was considered an important value in the eyes of influential Zionist thinkers, and the socialist stance saw the preservation of land ownership as a necessary means for protecting farmers from the risks bound up in agricultural work, for retaining equality in the allotment of agricultural land plots, and for preventing "speculative" land use by farmers.[footnoteRef:76]	Comment by User 1: האם זה המינוח שמופיע בספרות ל "יישוב" קרי לכל האוכלוסיה היהודית ? האם זה ברור ? אני שואל כי למונח הזה יש משמעויות נוספות (התנחלויות למשל), או יישוב ספציפי ולא קבת האוכלוסיה כולה. אם זה אל ברור-אז מציע להחליף settlement  ב population
-זה המינוח המקובל באנגלית ל"יישוב היהודי" בארץ לפני קום המדינה. [71:  Herzl, ALTNEULAND,  supra note 1.]  [72: Oren-Nordheim, And the land, supra note 29, at 148-149. ]  [73: David Ben-Gurion, MEMORIES VOL. A 209-210 (Am Oved, 1971)(Hebrew). ]  [74:  Abraham Granovsky, THE BATTLE FOR THE LAND 28 (JNF Press, 1940) (Hebrew).
CHECK: Abraham Granovsky LAND POLICY IN PALESTINE ??? (Bloch publ, 1940)]  [75:  Ibid, at 31.]  [76:  Abraham Granot (Granovsky), BEHITNAHEL AM (SETTLEMENT OF A PEOPLE) 40 (JNF Press by Dvir Press, 1951) (Hebrew). ] 

The socialist stream continued to guide the State after it was founded.  Many of the State's leaders, especially representatives from workers' parties, continued to justify public land ownership with similar reasonings.  This worldview saw State ownership of land as the proper tool for economic development, and dismissed the transfer of lands to holders of capital, as they believed that that could only lead to "profiteering".  This point of view was prominent among those who justified the ban on ownership transfer, both during deliberations that took place in the early fifties over implementing the ban on State and Development Authority assets,[footnoteRef:77] and during deliberations that took place at the end of the fifties, towards the legislation of the Basic Law.[footnoteRef:78]  In the final deliberation, Finance Minister Levi Eshkol noted that it is "a socialist worldview regarding means of production" which stands at the foundation of the Basic Law.[footnoteRef:79]  These socialist opinions did meet with more liberal-capitalist opinions which opposed the government monopoly and supported privatization and free initiative.[footnoteRef:80]  For example, MK Yohanan Bader, the head of the legislation's opposition from the right, claimed that government control of 95% of the State's territory will deter investors, and that a property owner who sells his property is not a "profiteer".[footnoteRef:81]  Further, he claimed that eternal retention of ownership is the same as the dead controlling the living "manus mortua", "a curse for industry and the nation" and "a blockade that prevents all development".[footnoteRef:82]  MK Shne'or Zalman Abramov, the theoretician of the liberal Israeli party, claimed that the principle of State ownership of land is "an attempt to revolt against desired development" and "an anachronism".[footnoteRef:83]  Yet in the meeting of these opposing views, the socialist approach came out on top. [77:  Katz, THE LAND SHALL NOT BE SOLD, supra note 15, at ??23-24?.; Oren-Nordheim, And the land, supra note 29, at 152, 155-158, 166-167; MK Aharon Zisling to the Knesset, Divrei Ha-Knesset Vol.3, Col. 298, (1950) (Hebrew); MK Yechiel Duvdevani, Ibid at 301; MK Avraham Herzfeld, Ibid at 302; MK Zerah Verhaftig, Ibid at 303; MK Moshe Sneh, Divrei Ha-Knesset Vol.8, Col. 890 (1951) (Hebrew); MK Shmuel Dayan, Ibid at 970.]  [78:  MK Avraham Herzfeld, Divrei Ha-Knesset Vol.28, Col. 683 (1960) (Hebrew); MK Michael Hazani, Ibid at 686; MK Ya'acov Hazan, ibid at 688; MK Nahum Nir, Ibid at 692; MK Shmuel Shoresh, ibid at 694; MK Moshe Sneh, ibid at 696-697; MK Amos Dgani, ibid at 701; MK Kesse, ibid at 703.]  [79: Divrei Ha-Knesset Vol.28, Col. 707 (1960) (Hebrew). ]  [80:  Divrei Ha-Knesset Vol.3, Col. 300, 305-306, 309 (1949) (Hebrew); Divrei Ha-Knesset Vol.6, Col. 2377, 2378 (1950) (Hebrew); Divrei Ha-Knesset Vol.7, Col. 195 (1951) (Hebrew); Divrei Ha-Knesset Vol.28, Col. 699 (1960) (Hebrew); Oren-Nordheim, And the land, supra note 29, at 167-168 ]  [81:  Divrei Ha-Knesset Vol.3, Col. 301(1949).]  [82:  Divrei Ha-Knesset Vol.28, Col. 680 (1960) (Hebrew).]  [83:  Divrei Ha-Knesset Vol.29, Col. 1918 (1960) (Hebrew).] 

In recent decades, the socialist justifications for ownership retention have become lacklustergrown stale.  Yet, specifically now, the socialist view has been given renewed support in Supreme Court judgments.  In the Qad'an case,[footnoteRef:84]  which examined the State's authority to administer in Israel Lands a policy of "separate but equal" based on one's national affiliation,discriminate based on one's national affiliation, Chief Justice Aharon Barak reviewed the purposes of governmental land administration.  The starting point of his analyses was the purposes for the legislation of the Basic Law.[footnoteRef:85]  Among these, the Court listed the goal "to prevent speculative trade in State land".[footnoteRef:86]  It was further established that "[T]he (general) purpose of all legislation is to guarantee equality to all persons,"[footnoteRef:87] and that "Equality lies at the very foundation of social coexistence."[footnoteRef:88]  This articulation of the justifications for the prohibition would have been greeted with much fanfare from its original supporters.	Comment by User 1: האם צורת ההדגשה של שם פסק דין תואמת את ההנחיות של ההוצאה שצרפתי ? מכל מקום זה צריך להיות אחיד בכל איזכורי פסיקה בטקסט
-כל השמות של פסקי הדין באותיות מודגשות, כמו בעברית. הסיבה שכאן ובדרור האותיות גם מוטות היא כי הן מילים בשפה זרה, וככה מקובל לכתוב תעתיקים (למשל, איך שכתבתי את מפ"ם למעלה, כי גם זה תעתיק ולא תרגום). בפס"דים עם שמות שמתורגמים לאנגלית, לא היה צורך להטות את האותיות.	Comment by User 1: בדקו נכונות שינויי מבחינת האנגלית
-לא לגמרי ברור לי מה אתה רוצה כאן. בעברית כתבת "להפלות" והתרגום שלי היה בהתאם. אבל מחקת את הdiscriminate  והוספת את המונח "separate but equal" שאינו אומר "להפלות" ואינו תואם את המקור. כמו כן, התחביר של המשפט שניסחת באנגלית אינו תקין.  אם אתה רוצה להגיד את מה שכתבת במקור, מציעה לך להשאיר את התרגום שלי. אם אתה רוצה משהו אחר, תסביר מה, ואתקן את הניסוח.	Comment by User 1: האם צריך קפיטל כשזה בתוך המשפט ?
-ככה כתבת במקור  [84:  HCJ 6698/95 QA'ADAN V. ISRAEL LAND ADMINISTRATION,  PD 54(1) 258 (2000)(Hebrew); Formal English translation: http://elyon1.court.gov.il/files_eng/95/980/066/a14/95066980.a14.pdf; VERSA-OPINIONS OF THE SUPREME COURT OF ISRAEL, TRANSLATED OPINIONS, http://versa.cardozo.yu.edu/opinions/ka%E2%80%99adan-v-israel-land-administration.]  [85:  Ibid, Barak J. Par. 14.]  [86:  Ibid, Barak J. Par. 19.]  [87:  Ibid, Barak J. Par. 24.]  [88:  Ibid, Barak J. Par. 21.] 

The message that the preservation of ownership was meant to advance equality, was emphasized in the Democratic Discourse case, which dispensed with the granting of special benefits to lessees of agricultural Israel Lands.[footnoteRef:89]  The Court ruled that the purpose of retaining public ownership is "the realization of distributional justice and land allotment" and its goal, "the just social division of resources".[footnoteRef:90]  It even claimed that "Law plays an important role in everything relating to the oversight of decisions about the division of wealth in society".[footnoteRef:91]  In the Avi'ezer case, the Court ruled that allotment of agricultural plots to industrial entities that do not mean to work in agriculture does not fit with "principles of social justice".[footnoteRef:92]  In the Workers' Society case, it was ruled that public lessees, such as the General Workers' Organization ("HaHistadrut"), cannot "yield profits for themselves at the account of the State's lands".[footnoteRef:93]  In the Independent Cities Forum case, which dealt with the allotment of benefits to lessees of agricultural Israel Lands, the Court ruled that social justice considerations focus "on the relationship between different groups and communities – as opposed to the traditional debate over the principle of equality, which focuses on comparisons between individuals" and that social justice considerations must be given "significant weight when making decisions about rights and uses of Israel Lands".[footnoteRef:94]  In the Dror case, the Court criticized legislation that allows privatization of urban lands, and partially accepted the petitioners' claims that there is "concern over the transfer of large areas of land, all developed, to the hands of 'land barons', as they define them, who will create 'islands' of private lands, and will control them for the purpose of yielding profit".[footnoteRef:95]	Comment by Avital Kaplan: במקור זה היה מעוצב אחרת משאר הפס"דים אז שמרתי את העיצוב שלו, אבל עכשיו התאמתי אותו לכל השאר	Comment by User 1: נחוצה קפיטל ?
-בעיניי עדיף כי כאן לא מדובר באיזה סעיף חוק ספציפי אלא במערכת הכללית של המשפט, ולכן זה proper noun [89:  HCJ 244/00 ORGANIZATION FOR DEMOCRATIC DISCOURSE V. MINISTER OF NATIONAL INFRASTRUCTURE, ISRSC [2002] 56(6) 25, 38, 64 (Hebrew).]  [90:  Ibid, at 64.]  [91:  Ibid, at 66.]  [92:  CA 1257/01 AVI-EZER V. STATE OF ISRAEL, ISRSC [2003] 57(5) 625, 643 (Hebrew).]  [93:  HCJ 11087/05 GENERAL COOPERATIVE WORKERS COMPANY IN PALESTINE LTD. V. STATE OF ISRAEL, ISRSC [Nevo, 21.8.2012], J. Naor, par. 1-2 (Hebrew).]  [94:  HCJ 1027/04 INDEPENDENT CITIES FORUM V. ISRAEL LANDS COUNCIL, ISRSC [Nevo, 9.6.2011], J. Arbel, par. 50 (Hebrew).]  [95:  DROR, supra note 4, J. Beinisch par.47-48.] 

In these rulings, the Supreme Court sided with the original views that influenced the principle of ownership retention.  Yet the timing of these rulings, emphasizing these principals, stood in opposition to the spirit of the changes going on outside the Court walls.  It could be that the Court felt compelled to emphasize and underscore the distributional reasons behind the prohibition of land transfer specifically at this time, because of the steps taken towards privatization that are arriving at its threshold and seeking Judicial Review.  A more far-fetched explanation is that the Court wanted to preserve the elitist values of "liberal former hegemones", which had grown weak.[footnoteRef:96]  Yet, at the end of the day, the Supreme Court's general approach to the principal of ownership transfer did not prevent the extension of the steps towards Israel Lands privatization.  The Court refused to acknowledge the claim that privatizing lands infringes upon "the public's property rights".[footnoteRef:97]  In Independent Cities Forum, Justice Arbel ended her ruling with the statement that "the years have passed, the State has risen, and with the passage of time, needs have changed, preferences have switched, and the ethos has weakened […] we must consider the changing reality, the economic changes".[footnoteRef:98]  In the coming sections, we will describe those changes of "ethos" in the policy for administering Israel's public lands inventory. [96:  Menachem Mautner, LAW AND THE CULTURE OF ISRAEL 110 ??? 94?? (OUP, 2011).]  [97:  Dror, supra note 4, J. Beinisch par.45.]  [98:   INDEPENDENT CITIES FORUM, supra note 92, J. Arbel, par. 148.] 


The Changing Ethos: From Socialism to Market Economy
In the decades that have passed since Basic Law: Israel Lands was legislated, Israel's political map has changed.  The political strength of the socialist parties has weakened.  Since 1977, a right-wing, liberal economic worldview has guided both the parliamentary majority in the Knesset, and the governments.  Israeli society has become a competitive, Western, free market society.[footnoteRef:99]  In the past, representatives of the aAgricultural Settlement settlement Movementmovements, which controls the majority of agricultural Israel Lands, stood at the forefront of the supporters of ownership retention; in the new century, some served as popular representation for privatization lawsuitsdemands.  A prime example of this is the statement made by the representative of the NGO "Admati" ("My Land"), which represents 147 communal settlements that were founded before the State and constituted the central support of Israel's socialist views, during a Knesset deliberation over the privatization of Israel Lands:[footnoteRef:100]	Comment by User 1: אני בספק אם יש צורך בקפיטלס כי זה לא תנועה מסויימת שזה שמה אלא תיאור שלי של כמה תנועות. אלא אם כן מוכר לכם ביטוי כזה בספרות. 
-אם זה לא תנועה מסויימת אז אתה צודק	Comment by User 1: הכוונה לדרישה במון הציבורי ולא להגשת תביעות משפטיות. לכן lawsuits לא מתאים. האם demand מתאים ?  
-אכן, אם זה עניין ציבורי ולא משפי, demands זה תקין [99:  Mautner, LAW AND THE CULTURE, supra note , at ??175-177???; Arye Naor, The political system: Government, Parliament and the Court, ISRAEL SINCE 1980 69 (Guy Ben-Porat‏,Yagil Levy‏,Shlomo Mizrahi‏,Arye Naor‏,Erez Tzfadia eds., Cambridge University Press 2008); ??? Liberalization and Globalization, Ibid at 91; Eliezer Ben Rafael, CRISIS AND TRANSFORMATION: THE KIBBUTZ AT CENTURY'S END ??? (State University of New York Press, 1997); Ronen Mandelkern, Gideon Rahat, Parties and Labour Federations in Israel, LEFT-OF-CENTRE PARTIES AND TRADE UNIONS IN THE TWENTY-FIRST CENTURY 149, 166 (Elin Haugsgjerd Allern‏, Tim Bale eds., OUP 2017).]  [100: Minutes of the 36th Session of the Knesset Economics Committee 36-35 (23.6.2009).  ] 

"I have already left the war for equality that I used to wage.  Now we are moving forward and discussing transferring ownership.  We ask, we demand, equality between my home in the settlements – the kibbutz and the moshav – and urban homes".	Comment by User 1: האם זה ביטוי מוכר ? במקור זה היה " אני כבר עזבתי את המלחמה לשוויון שהייתה לי קודם "
-תלוי. בהנחה שה "שהייתה לי קודם" מתייחס למלחמה, אז כן. זה המונח באנגלית, to wage war  זה לעשות מלחמה, להילחם. אבל אם זה מתייחס ל"לשוויון" (ונדמה לי שזה לא, כי כתבת "הייתה" ולא "היה") אז צריך לשנות את זה ל- that I used to have.
Preserving ownership did not prove itself economically, either.  The policy led to the establishment of a large, inefficient bureaucratic mechanism, The Israel Lands Administration, which struggled to deal with the huge inventory for which it was responsible, and with many points of tension with citizens.[footnoteRef:101]  In 2009 a new body was founded, The Israel Lands Authority, with the purpose of making the inventory's administration more efficient, and improving it according to accepted business standards.[footnoteRef:102]  It's post- establishment absorption into the government apparatus met with obstacles, and the State Comptroller expressed doubts about whether it had – or would in the future – realize its purpose.[footnoteRef:103]  Moreover, as will be clarified in the next chapter, the government struggled for decades to produce the expected economic profits from the ownership retention mechanisms, and was forced to gradually dispense with a significant portion of them.  Over time, various corruptions and acts of favoritism benefittingof interested parties were discovered as well.[footnoteRef:104]  The governmental mechanism did not manage to supply the land demand and as a result, property prices have quickly shot up, especially in recent years.[footnoteRef:105]  The advantages of public ownership became burdens.  It did not yield the expected economic profits for the public.  This all led to a weakening of the socialist justifications for banning ownership transfer.  It did not lead to the voiding of the Basic Law or of the principle embodied in it, but it did lead to changes in legislation and policy steps that limited the principle’s application, and moved Israel Land privatization forward.  This section will focus on “the fingerprints” of this ideological change in legislation processes and Supreme Court rulings.  The next chapter will detail the various processes towards privatization of Israel Lands that were put in place following the ideological change.	Comment by User 1: אנא בדקו שהניסוח טוב. האם עדיף על 
" Over the years there have been acts of corruption and preferences of interested parties " [101:  Report of the Committee for Reform of the Israel Lands Policy (Ronen Committee) 15 (1997)(Hebrew); MK Avigdor Yitzhaki, Minutes of Session No. 19 of the 17th Knesset 99 (June 2006) (Hebrew).]  [102:  Proposed Bill The Economic Efficiency (Legislative Amendments for Implementing the Economic Plan for 2009 and 2010), 5769-2009, H.H. 348, at 515; Israel Land Administration REPORT ON ACTIVITIES FOR THE 2012 BUDGET YEAR 5 (2013)(Hebrew), www.mmi.gov.il/Osh/Aspx/DownloadTofes.aspx?Maarechet=71&TofesId=%20325&UserId=-1&RO=true.]  [103:  Israel State Comptroller, ANNUAL REPORT NO. 64C FOR 2013 AND FOR THE FINANCIAL YEAR 2012, 322-321 (2014)(Hebrew).]  [104:  Criminal Case (Tel Aviv District Court) 10291-01-12 STATE OF ISRAEL V. CHERNEY, J. Rosen paras. 430, 440 (Nevo, 31.3.2014) (Hebrew)(Suspicion of receiving bribes); Sharon Pulwer,  Supreme Court Clears Ehud Olmert of Main Corruption Charge in Holyland Case; Cuts Jail Term, HAARETZ 29 December 2015, http://www.haaretz.com/israel-news/1.694309 (Yaakov Efrati, the head of the Israel Land Administration, was acquitted); Criminal Case (Tel Aviv District Court) 23843-06-10 STATE OF ISRAEL V. IDA (Nevo, 28.4.2011)(Hebrew)(Head of the Contracts Section of the Israel Lands Administration was convicted of taking bribes); Criminal Case (Tel Aviv Magistrate Court) 8438/03 STATE OF ISRAEL V. ODED (Nevo, 9.9.2008)(Hebrew)(Conviction of district director in Israel Lands Administration of bribery and breach of trust).]  [105:  Arik Mirovsky, Israel Tops World in Increase in Housing Prices, HAARETZ March 13, 2017, http://www.haaretz.com/israel-news/1.776849; Tamir Agmon, THE RISE OF HOUSING PRICE IN ISRAEL - IMPLICATIONS AND WAYS OF COPING (Knesset - Research and Information Center, November 5, 2009), Knesset.gov.il/mmm/data/pdf/m02354.pdf (Hebrew)(The low contribution of public initiative to the number of housing starts until 2009 is one of the reasons for the increase in prices in the following period). Minutes of the 9th meeting of the Economics Committee of the 19th Knesset titled "The Israel Land Authority's monopoly and the implications on housing prices" (May 8, 2013), www.knesset.gov.il/protocols/data/rtf/kalkala/2013-05-08.rtf (Hebrew).] 

In 2009, the goals of the Israel Lands Authority, created to more efficiently administer Israel Lands, were set out in primary legislation for the first time.  The goals set before the new authority reflect the change that has swept the traditional distributive view of distribution.  While the first goal is the centralized administration of Israel Lands “for the good of the public” and “for public needs”, this is accompanied by goals which reflect a new, contradictory outlook: “Advancement of competition in the land market” and “prevention of concentrated control of lands”.[footnoteRef:106]  The message expressed in the legislation of these goals was explained in the comments to the bill: transfer of ownership to lessees must be enabled, as “preserving ownership […] interferes with market efficiency”.[footnoteRef:107]  The major change that had occurred within the world-view of the State’s leadership ever since the legislation of the Basic Law, was evident in the Knesset discourse surrounding the expansion of privatization powers.  The socialist views that support the principle of ownership retention were well heard, but mainly reflected minority opinions that opposed privatization.[footnoteRef:108]  MK Sheli Yahimovich, of the Labor Party leadership, which stresses social-democratic views, opposed the expansion of the privatization process because she is “socialist” and “we are turning into a bank for land trade”.[footnoteRef:109] [106:  §1a Israel Lands Authority Law as amended by §3 Israel Lands Administration (Amendment No. 7) Law, 5769-2009, H.H. 318 (Hebrew).]  [107:  Proposed Bill The Economic Efficiency 2009, supra note 100, at 515.]  [108:  Minutes of the 36th Session of the Knesset Economics Committee 9-10, 15 57, 60 (June 23, 2009); 
Minutes of Session No. 240 of the Sixteenth Knesset 55 (March 29, 2005).]  [109:  Minutes of the 36th Session of the Knesset Economics Committee 17-18 (June 23, 2009).] 

A change in the definition of Public Needs, in whose name the ownership of public lands had been retained, occurred alongside the definition of competition and privatization as goals of the Israel Lands Authority.  If in the past, such needs had included almost all types of land usage, in recent years a narrower view has taken its place, which sees ownership retention as necessary mainly over lands needed for governmental supply of public goods or over resources that must be preserved for future generations.  This view lends justification to continued public ownership of natural resources and of as-yet unused Israel Lands, but allows the privatization of developed lands meant for other usages, principally urban ones.  We will now explain some of the terms that stand at the foundation of this limiting approach.
A public good is a good whose consumption by one person does not take away from the ability of anyone else to consume it, and whose consumption by others may not be prevented or conditioned on payment.  The inability to prevent consumption neutralizes any motivation for private production of the good, as others who did not invest in its production will equally benefit from it.  Governmental supply of a public good is one of the ways to handle this problem.  Prominent examples of such goods are security and public order.[footnoteRef:110]  Lands are definitionally not a public good, as they are a finite resource whose use by one precludes other people’s ability to use it, and its use by others may certainly be prevented.  Yet land serves as a medium for the production of public goods.  As such, for example, military training grounds “produce” security for the State’s residents, forests and nature reserves “produce” environmental quality and improve quality of life, and an antiquities site “produces” cultural and historical heritage.  If a private owner were to use his land to produce security, environmental quality or cultural heritage, he could not prevent other people from using those goods without paying for them, and hence has no reason to produce those public goods on his private land.  He will prefer to designate his land for the production of non-public goods, in exchange for whose use he can charge money.  It is possible that some of those goods will themselves contribute to the production of public goods, yet their contribution will be less than what is needed, to an ever-increasing degree.[footnoteRef:111]  Therefore, as long as the production of these public goods are essential for society and the more distinct they are, the government must ensure their production on lands through the retention of government ownership of them, or through governmental planning.[footnoteRef:112]  This is a common justification given for the retention of government ownership over lands used as parks, nature reserves, beaches, antiquity sites, sites of historical importance, forests, open landscape areas and army training territory.[footnoteRef:113]  Similarly, allotting the full inventory of private lands in this generation is likely to ignore the needs and desires of future generations.  This generation will produce much more benefit in the present, and externalize negative impacts (creating shortages and damage) onto future generations.[footnoteRef:114]  This line of reasoning can also justify public ownership of quarries and natural resources, or of the unused land inventory.[footnoteRef:115]	Comment by User 1: אולי נכון להחליף ל current generation או ל present generation
-זה מיותר כיון שבהמשך כתוב שהפעילות של הדור מתרחשות בהווה. אם אתה בכל זאת מעדיף להוסיף מילה, אז יש להוסיף current ולא present [110:  David K. Whynes, Roger A. Bowles THE ECONOMIC THEORY OF THE STATE 66 (St. Martin's Press, 1981); Stanley Fischer, Rudiger Dornbusch, Richard Schmalensee, ECONOMICS 64 (2nd ed., McGraw Hill, 1988).]  [111:  Richard D. Auster, Morris Silver, THE STATE AS A FIRM: ECONOMIC FORCES IN POLITICAL DEVELOPMENT 56 (Boston, Martinus Nijhoff Publishing 1979).]  [112:  Richard D. Auster, Morris Silver, THE STATE AS A FIRM: ECONOMIC FORCES IN POLITICAL DEVELOPMENT 56 (Boston, Martinus Nijhoff Publishing 1979).
Brian G.Field, Private space in private development, PUBLIC SPACE: DESIGN, USE AND MANAGEMENT 104, 104-106 (Chua Beng Huat, Norman Edwards eds., Singapure University Press, 1992); Robin Rajack, Does public ownership and Management of land matter for land market outcomes ? URBAN LAND MARKETS – IMPROVING LAND MANAGEMENT FOR SUCCESSFUL URBANIZATION 305(Somic V. Lall & others eds., Springer 2009). ]  [113:  Rachelle Alterman, National-level planning in Israel – Walking the tightrope between government control and privatization, NATIONAL-LEVEL PLANNING IN DEMOCRATIC COUNTRIES: AN INTERNATIONAL COMPARISON 257, 268 ??? (Rachelle Alterman ed., Liverpool University Press 2001); Douglass B. Lee Jr., Land use planning as a response to market failure, THE LAND USE POLICY DEBATE IN THE UNITED STATES 149, 161 (Judith Innes de Neufville ed., Plenum Press 1981).]  [114:  William R. Lowry, PRESERVING PUBLIC LANDS FOR THE FUTURE: THE POLITICS OF INTERGENERATIONAL GOODS 3 (Georgetown University Press, 1998); John Rawls A THEORY OF JUSTICE 284-293 (Harvard University Press, 1971).]  [115: Rachelle Alterman, Who can retell the exploits of the Israel Lands Authority?-From the aspects of justifying the continuation of local ownership of land, 21 TEL-AVIV UNIVERSITY LAW REVIEW 535, 551 (1998)(Hebrew); Daphne Barak-Erez, Oren Perez, Planning in State-Owned Land in Israel: Toward Sustainable Development, 7 MISHPAT UMIMSHAL 865, 892 (2004)(Hebrew); Yossi Dahan, Who owns this land? - on the rights and concepts of distributive justice, 8 MISHPAT UMIMSHAL 223, 235 (2005)(Hebrew). ] 

In the 2009 legislative amendments from 2009, the Israeli legislator explicitly expressed the limited purpose of ownership retention.  It was established that Israel Lands will be administered “as a resource for the development of the State of Israel and for the good of the public, the environment, and future generations”.[footnoteRef:116]  Retaining ownership of the land for the good of future generations was emphasized several times when it was decided that “enough land reserves [must be left] for the needs and the development of the State in the future”,[footnoteRef:117] and for “the preservation of land reserves for public needs”.[footnoteRef:118]  In debates in the Knesset about preparations for a full constitution for the State of Israel, with consensus, it was suggested that the general principle of prohibiting ownership transfer of Israel Lands be struck from it, and that a clause be included instead that simply creates a general obligation to preserve lands and natural resources for future generations.[footnoteRef:119]  We emphasize that tThis suggestion has yet to be accepted.  In recent years, the Supreme Court has expressed the consideration of future generations’ needs as a reason for the policy of land ownership retention.  Thus, for example, in the Dror case, the Court ruled that urban lands be privatized “sparingly and in line with the needs stemming from the population’s natural growth rate”.[footnoteRef:120]  In the Independent Cities Forum  case, Justice Arbel approved steps towards privatization of structures in agricultural areas, but warned that “extended construction in open areas will hurt future generations, whose needs we must take into account as well” and that “there is room to take into account long-term considerations, relating to consequences of a given distributional decision on future generations.”[footnoteRef:121] 	Comment by User 1: בדקו השינוי שנעשיתי. 
-תקין, אם כי ניסחתי את זה ככה כדי להפריד כמה שיותר בין legislative ל-legislator. אבל תמיד אפשר להחליף את legislator  ב Knesset או Israeli Parliament [116:  §1a(1) Israel Lands Authority Law (Emphasis added).]  [117:  Ibid, Ibid (Emphasis added).  ]  [118:  Ibid, Ibid (Emphasis added).]  [119:  The Constitution, Law and Justice Committee of the 16th Knesset, sitting as the Committee for the Preparation of a Constitution by Broad Consensus, EXPLANATORY VERSION OF PROPOSALS OF  CONSTITUTION 11, 23 (2006) main.knesset.gov.il/Activity/Constitution/Documents/huka_for_print.pdf (Hebrew). ]  [120:  Dror, supra note 4, J. Beinisch par. 39.]  [121:  INDEPENDENT CITIES FORUM, supra note 92, J. Arbel, par.49-50.] 

In practice, most Israel Lands territory does include undeveloped lands which are not meant for development according to the national plan.  The total land reserveds for development in Israel, including privately owned areas, stands at 1,729 sq. kilometers, which is only about 8% of the country’s territory.  The area that has already been developed stands at 988.5 sq. kilometers, which is another 4.5% of the state’s territory.  Therefore, the developed area designated for development covers only 12.5% of the territory of the State of Israel.  The rest of the area includes a majority of open land (87.5%).[footnoteRef:122]  Within this remaining balance, rocky territory, brush, and excavated lands (64.7%), threshed forests and parks (7.3%), agricultural lands (20%),[footnoteRef:123] army training territory (30%), IDF and Ministry of Security and Security Industries structures and camp territory (5%),[footnoteRef:124] national parks and nature reserves (23%),[footnoteRef:125] and 22,000 antiquity sites[footnoteRef:126] can all be found, at times overlapping.  Most Israel Lands serve, then, for the production of public goods such as landscape, security, nature, heritage, and the preservation of reserves for future generations. [122:  Ministry of the Interior - Planning Administration, NOP 35 FOLLOW-UP AND UPDATE: PHASE III REPORT 12-11 (Ari Cohen, Yaron Tur-el and Moti Kaplan, eds., 2010)(Hebrew). ]  [123:  Israel Bureau of Statistics ISRAEL STATISTIC YEAR BOOK 2016 7 (2017), http://www.cbs.gov.il/shnaton67/np1.pdf (Hebrew).]  [124:  Amiram oren Rafi Regev, LAND IN UNIFORM-TERITORY AND DEFENCE IN ISRAEL, 11, 481 (Carmel Publishers 2008)(Hebrew).]  [125:  Nature and Parks Authority, Land Department, NATURE RESERVES AND DECLARED PARKS 1964-2014 (Hebrew). A list posted on the Authority's online website on July 1, 2015. A copy is in the author's possession.]  [126:  Israel Antiquities Authority, Information to the public, www.antiquities.org.il/bestsitesmap_heb.asp. (Hebrew).] 

The transition from a policy of total retention of ownership to a policy of limited retention of natural resources and lands for future generations is not unique to Israel.  Similar changes have takenook place in other historically socialist countries that underwent liberalization, such as Russia, whose constitution obligates the state to preserve lands and natural resources, but does not impose a general obligation to preserve public ownership.[footnoteRef:127]  This is the common approach in the West as well.  In the Millennium Development Goals of 2012, the World Bank allowed for any use of natural resources, including lands, that is efficient and sustainable.[footnoteRef:128]  The central goal of the Bureau of Land Management’s (B.L.M.) administration of America’s federal land inventory is to ensure the accessibility of natural resources (quarries, forests, landscapes, parks) and assets of historical and cultural value to the general public.[footnoteRef:129]  According to the Federal Land Policy and Management Act 1976 (FLPMA),[footnoteRef:130] land may be privatized only once a plan has been set for it; the guiding principles of such plans are environmental protection and consideration of future potential for use and long-term benefit.[footnoteRef:131]  In England, on the other hand, the Crown Estate Commissioners, whose authorities are defined in the Crown Estate Act 1961 (CEA 1961),[footnoteRef:132] have been criticized for not adequately considering wider public interests.[footnoteRef:133]  As a result, the Commissioners proclaimed their intention to not limit their focus on the future exclusively to profit yields, but in advancing sustainability and social and environmental benefits as well.[footnoteRef:134] [127:  The Constitution of the Russian Federation § 9 ,  www.constitution.ru/en/10003000-02.htm Jane Henderson The Politics of the Emergence of Private Landholding in Russia’ 7 JOURNAL OF COMPARATIVE LAW  157, 169-170 (2012)]  [128:  The World Bank, GLOBAL MONITORING REPORT 2012-FOOD PRICES, NUTRITION, AND THE MILLENNIUM DEVELOPMENT GOALS XI, 24 (2012) www-wds.worldbank.org/external/default/WDSContentServer/IW3P/IB/2012/04/20/000386194_20120420035221/Rendered/PDF/681710PUB0EPI00SE0ONLY090Box367902B.pdf.]  [129: US Department of the Interior, Bureau of Land Management, PUBLIC LAND STATISTICS 2012 1, 199-200 (2013) , www.blm.gov/public_land_statistics/pls12/pls2012.pdf ]  [130:  43 U.S.C. §1701 (1976).]  [131:  43 U.S.C. §1712(c) (1976).]  [132:  Crown Estate Act 1961, 10 Eliz 2, c.55 (Eng.).]  [133:  House of Commons Treasury Committee The Management of the Crown Estate 8TH REPORT OF SESSION 2009-2010, VOL.1, 11, 14 (2010).]  [134:  The Crown Estate, ANNUAL REPORTS AND ACCOUNT 2014 10-11 (2014), www.thecrownestate.co.uk/media/300059/annual-report-and-accounts-2014.pdf . ] 

In sum, the State of Israel has undergone a far-reaching ideological transformation since the days in which the principle of retaining ownership of Israel Lands was first formed.  The leftist, socialist worldview that informed the design of the prohibition has been exchanged for a more liberal version.  While this change did not bring about the a complete voiding of the principle, it did lead to changes in its application, to a large degree.  The strict policy of ownership retention was exchanged for an ever-expanding policy of privatization.  Despite this, most Israel Lands are undeveloped territories or territories used to produce public goods and remain under government administration.  The next chapter will examine the way that the ideological change led to privatization processes over three components of the government's land inventory: urban lands, agricultural lands, and natural resources.


