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The Return of Immunity to Intrafamilial Tort Claims in Israel? 
An Empirical, Normative, and Comparative Examination 
Scientific Background
In the last decade (2013–2022), Israel has blocked intrafamilial tort claims in four types of cases, which were previously recognized by family courts and in some cases by the appellate courts.[footnoteRef:1] These will be the case studies we will examine in their own terms and in comparisoncompared to with other cases not blocked by the case law. [1:   The blockage was imposed in some cases by the Supreme Court ruling, which constitutes a binding precedent in Israel, and in another part by the District Court ruling, which constitutes a guiding law in Israel.] 

(1) Adultery damages (Supreme Court, CA 8489/12 A. v. B. (29.10.2013). Miriam suffers a nervous breakdown after learning of her husband Joey’s infidelity and spends several months in a psychiatric hospital. She must close her successful coaching business, as she never recovers from the trauma. The couple file for divorce and Miriam asks her lawyer whether she can file a tort lawsuit in the family court for emotional damage distress due to Joey’s adultery and the breakup, but is told she cannot because, among other things, in 2013, the Israel Supreme Court established spousal immunity from tort lawsuits for adultery, given the common nature of adultery. However, the lawyer advises Miriam that if Joey was violent toward her during the marriage, a tort lawsuit against Joey could be entertained, as case law permits damages for domestic violence, given its growing prevalence. A preliminary survey of comparative law reveals that in some countries (e.g., Italy), actions for adultery against a spouse can be entertained in general, although in some cases, only against the lover.[footnoteRef:2] In Israel, the literature has addressed this issue from the angle of family law but not intrafamilial tort law (e.g., regarding adultery as a consideration in deviating from equitable distribution of property, Lifshitz 2020; Dagan & Hacker). Nnothing is has been written in Israeli literature about adultery in tort law aspect, and comparative materials will be located.[footnoteRef:3]  [2:   U.S. law allows tort actions for adultery in some states, but with reservations, such as the need to show an intention to destroy marital life and the presence of at least some measure of activism in the deed, beyond the seduction by the lover. The lover may also be sued. See: ABRAMS; PROSSER & KEETON. In fact, tort actions in the common law for adultery were brought under the concept of heart balm actions, comprising different torts. As of 1970, these torts were repealed in Britain. In the U.S., as of 2016, they were in force in only six states.]  [3:  On the various considerations in the common law for and against blameworthy conduct in marriage as grounds for compensation, see: Gorecki; EEKELAAR, at pp. 118-121. Regarding damages for adultery see, e.g., CRETNEY, at pp. 153–157; Woodhouse & Bartlette.] 

(2) Emotional and property damages resulting from a result of non-disclosure to a spouse about a sexual inclination (Supreme Court, CA 5827/19 A. v. B. (16.08.2021)). David discovers that his wife, Rachel, has been having affairs with women since the beginning of their marriage, having read her private documents and digital correspondence. David files forbegins divorce proceedings in the rabbinical court and sues Rachel in family court for damages for not revealing her sexual orientation before marriage, arguing that had he known this, he would not have married her. His damages are both emotional and economic. Rachel wants to countersue David for breaching her privacy, also in family court. David is advised that under Israeli case law since 2021, spousal immunity will bar his tort lawsuit, but that Rachel’s tort lawsuit will probably be entertained. To date, nothing has been written on the Israeli case law on non-disclosure in the literature in Israel or abroad.
(3) Paternity fraud (FamA (Jerusalem District Court) 71095-11-20 A. v. B. (16.05.2022); currently, there is a request for Permission to Appeal in the Supreme Court). Jessica, a student aged 23, had sexual relationships during the same period with two separate men: Michael, 32, a married businessman, and Jonathan, 25, a student. Jessica informs Michael that he is the father of her child, Nick, although the real father is Jonathan. After eventually learning the truth, Michael wants to submit file a tort claim lawsuit against Jessica for false or negligent conduct, explaining that he has become emotionally attached to Nick, and has contributed financially to his upbringing. Michael is advised that his claim will likely be rejected. There is scant literature in Isarel on paternity fraud, and nothing on the tort aspect. An article co-authored by the author on paternity fraud in Hebrew (Shmueli, Kaplan & Chai, forthcoming in BAR-ILAN L. STUD.) introduces emphasizes solutions for the use of unjust enrichment and the possibility of suing the biological father and not the mother who committed the fraud. 
(4) Violation of a promise to convert to Catholicism in order to divorce (FamA (Haifa District Court) 45532-02-13 A. v. B. (20.06.2013)). Sharon, married to Josh, asks her lawyer if she can file a tort claim lawsuit against Josh due to his refusal to grant her a get (the Jewish divorce bill). The lawyer replies that while the Supreme Court has not yet definitively ruled on the matter, it was worth pursuing the claim in family court as many similar oneslawsuits—, albeit not all—, have been entertained in Israel in the last 20 years, depending on the circumstances. The same lawyer responds differently to Yusuf, married to Andalus, both Catholic Maronites. Their marriage has effectively ended, and Yusuf wants to marry Yasmin. However, as Catholics, he and Anadalus cannot divorce. His Maronite community leaders have agreed to an annulment if he and his wife convert to another religion, get divorced, and then reconvert to Maronite Catholicism. After Andalus agrees, Yusuf proposes to Yasmin, they buy a house and furniture, and pay a deposit on a wedding hall. However, Andalus then decides she is not ready to convert and argues that she cannot be forced to do so, due to her freedom of religion. Yusuf wants to file a tort suit against Andalus in family court for breach of promise. Despite the partial resemblance to Sharon’s Jewish get refusal situation, the lawyer advises him that the court is unlikely to entertain such a claim, since in a similar case in 2013, the Haifa District Court ruled that it is not impossible to force a person to act against the laws of their religion. Here also nothing has been written on this interesting Israeli case in the literature in Israel or abroad.
Several questions immediately arise from these cases: Why can’t one sue for damages due to emotional trauma arising out of adultery because (among other things) adultery is common, but one can sue for damages due to domestic violence, precisely because (among other things) it is common? Why can’t one sue a spouse who did not disclose their sexual orientation before the marriage or relationship began, even though it harmed their spouse, but one can sue for exposure that breaches theviolation of privacy of by their spouse? Why can a Jewish spouse be sued for refusing to give a get, but a Catholic spouse cannot be sued for breach of promise to take action to end an unhappy Catholic marriage, thus turning the pledge-breaker into a kind of refuser to divorce? Are there sound reasons to totally block some intrafamilial tort claims? These are just a few of the questions that arise from thea  review of the jurisprudence of intrafamilial tort claims in Israel in the last decade can explore in depth, allowing us to explore these questions thoroughlydevelop a comprehensive picture of these issues in a complex, evolving, and often apparently ambiguous legal setting. 
We focus on Israeli law both because some of these claims have not been blocked elsewhere and because in family matters of status (marriage and divorce (that is, matters of status), Israel is unique, as religious law applies and the cases are adjudicated before relevant religious tribunals. These tribunals are state agents, since because there is no separation of church and state in Israel in, inter alia, issues of marriage and divorce. The laws of damages are civil and are adjudicated judged in civil family courts, while religious law regarding marriage and divorce, which is also state law in Israel, is adjudicated in religious courts. All of tThis is not the case in mostdiffers from most other countries in the world.[footnoteRef:4] [4:   The application of religious norms by legal systems of the state is complex in countries that have retained colonial-era practices. They apply only a portion of religious law – religious family law – which usually does not support individualism and fundamental human rights (SEZGIN 2013; SHIFMAN 1989; Blecher-Prigat & Shmueli 2009). In some countries (such as Israel, India, or Lebanon), these laws constitute the state law in matters of divorce, and as such, there is no separation between church and state in matters of marriage and divorce. In Israel the religious courts are state courts. In India and Lebanon, the state civil courts have jurisdiction over religious family matters also. In other countries, religious-family laws constitute non-state law, and cases of divorce are adjudicated before the private courts of the various religions (usually acting as arbitrators). These private religious courts have the authority to issue orders (e.g. that the husband should divorce his wife), but they lack the power to enforce them. Many Western societies still operate under a system in which churches have a formally established status in the state. In some Arab-Muslim countries, religious law (Shari’a) is the state law that governs all areas of life. In the U.S., there is separation between church and state; in the U.K., while there is no clear-cut separation, the society is still a liberal one, operating secular state courts.] 

Claims indirectly related to marriage and divorce, such as for damages for harms arising from the divorce proceedings, or for property distribution, child maintenance and custody, and so on are adjudicated in secular family courts. Rabbinical courts see as grounds for divorce both adultery, for which they may economically punish a wife who cheated on her husband, and non-disclosure of sexual orientation, which may also have economic implications. Rabbinical courts in Israel perceive both adultery and non-disclosure of sexual orientation as grounds for divorce for which courts may economically punish a spouse guilty of  these conducts. Concurrently, the state’s secular courts reject adultery or non-disclosure as causes of action in torts, for potentially liberal or progressive reasons. Israel’s secular tribunals operate in a unique environment unlike that of other countries, where there is either separation between church and state, or where religious laws apply both in marriage and divorce, and in civil claims, as is the case in some Muslim countries. A comparison to other countries can enhance our understanding of global trends that may come to Israel and help reveal how some of Israel’s secular courts’ bold, liberal decisions may contribute prove pioneering in to other countries. To address these and other questions and to try to understand the background to this trend in which some tort claims had been blocked, what led and motivated the courts to take this step, and if such trend is expected to grow, with more types of cases blocked in the future, the development of immunities in the common law countries of England, the U.S., and Israel should be mentioned.	Comment by Benjamin Shmueli: העירו לי כאן שלא ברור מכאן מה המטרה, ושלמה לא להשאיר את זה לחלק המטרות. אתם המלצתם להעביר לכאן.
In the past, Israel regulated spousal immunity from intrafamilial tort claims through legislation. Immunity for child intrafamilial tort claims was not regulated, but, de facto, children’s tort claims against parents were not actually filed. Israel’s spousal immunity was based on English legislation, in which a husband and wife are economically deemed one unit of law economically and, therefore, cannot sue each other (although a spouse who harms their partner can be criminally prosecuted). In the U.S., there was immunity from tort claims against spouses and parents, due to the desire to preserve the family unit, achieve harmony and tranquility and protect its privacy (see, e.g., DOBBS; KARP; PROSSER & KEETON; CHRISTIE ET AL). Immunity reflected a collectivist approach, viewing the family as one unit and not as a group of individuals with different, independent needs, interests, and rights, attempting to determine what is best for the family as a whole. The concern was that legal intervention in the family’s affairs could prove more detrimental than beneficial (Shmueli, HARV. NEGOT. L. REV. 2010). This approach sought to preserve and protect the family and prevent damaging external intervention, often at the expense of the injured individual’s right to receive damages for their harm caused. Immunity was abolished in England in 1962 and in Israel in 1969. In the U.S., immunity was abolished in most jurisdictions during the last third of the 20th century, although remnants of it remain in some jurisdictions (see, e.g., PROSSER & KEETON; DOBBS; KARP; Laufer-Ukeles; Marella; Barker; Scherer; Nicola). These three common law countries have therefore moved from a collectivist to an individualistic approach in law that endorses the autonomy and rights of injured individuals and allows them to sue a family member for damages. This approach recognizes tort law as an appropriate mechanism for realizing the rights of an individual who has been harmed by his/her spouse. This approach also views tort law as an important tool for the empowerment of the victim, because without a remedy, the power gap between the victim and the tortfeasor is perpetuated.[footnoteRef:5] [5:  For a discussion of the collectivist as opposed to individualistic approaches in the family in various contexts, see: Harry Hui; Minow & Lyndon Shanley; Broyde-Bahat; Haley; Shmueli 2007, 2011; Lifshitz 2001, 2012; Hoffmann Libson. ] 

In Israel, various types of intrafamilial tort claims have been discussed over the years in the case law and literature, including: various forms of violence (physical, sexual, and emotional), child neglect, false imprisonment, harassment, fraud, theft, slander, breach of privacy, withdrawal of fertility treatment consent, paternity fraud, adultery, non-disclosure, violation of visitation rights, parental alienation, child abduction, theft or unauthorized use of sperm (Sinai & Shmueli 2009), as well as violations of civil rights in the context of religious norms. Claims in the Muslim communities include divorcing a wife against her will (talaq) and polygamy (Shmueli, VAND. INT’L L.J. 2013, 2016); and in Jewish communities, get refusals (Kaplan, Biton, Shmueli). In Israel, as noted above, there are tensions between tort law and religious family law.[footnoteRef:6]  [6:   On the tension between religious and civil law in Israel and elsewhere with respect to the problem of Jewish women refused a get, see, for example, Fournier (2012a, 2012b) and Fournier, McDougall & Lichtsztral (2012, 2013); BROYDE; BREITOWITZ; JACKSON; WESTREICH; Warburg (2012a, 2012b, 2014). Specifically on tort claims between spouses in various jurisdictions world-wide, although not relating to the case studies in the present study, see: Laufer-Ukeles; Einhorn; Frimer; Andò; Cobin & Breitowitz; Ellman & Sugarman; Marella; Scherer; Nicola.] 

However, although immunity from intraspousal tort claims in Israel was abolished more than fifty years ago, it seems that alongside the ongoing discussion and recognition of the claims in certain categories (e.g., domestic violence, child abduction, slander, invasion of privacy, and claims against religious Jewish and Muslim norms) since 2013, there has been a clear shift to block claims in other categories which were previously entertained. Such a surprising shift seems to be explained at least as a partial regression from individualistic to collectivist approach, which is reflected in the process of that Israeli case law has undergone in these four case studies over the last decade: In the first stage, the collectivist approach led common law to create immunities. Afterwards, there was a transition to individualism, with significant consideration of the rights of the injured party, bringing the abolition of immunitiesy. Now, in the third stage, what there seems to be a certain, partial, retreat to collectivism is being made byin the Israeli case law (and not in legislation, this time) by blocking some claims.[footnoteRef:7] If so, it is necessary to examine what motivated the courts to take such a step, and to explore or at least evaluate whether this approach will be expanded to other cases as wellif there is an expectation for its expansion.	Comment by Benjamin Shmueli: גם כאן העירו לי ששאלות המחקר עד כה לא לגמרי ברורות. [7:  Lately we can see the introduction of collectivist values into civil family law through property law. For example, there is a clear collectivist trend in the distribution of property in Israel, manifested in the expansion of joint ownership and viewing property that clearly belongs to one of the parties, as joint property for the purpose of distribution, even in clear contradiction to Property Relations Law (LIFSHITZ 2016; Cohen 2015). This seems like an individualistic consideration that promotes women, but it may be collectivist in seeing property as shared as much as possible. ] 

However, the background is not complete without introducing some new, intermediate approaches that may shed light on this process. These do not initially determine whether to recognize claims categorically or to block them but examine each type of case on its individual context, and due to thefrom  a complex view of the family relationship. The literature has not given enough consideration to intermediate approaches, which do not seek absolute immunity based on collectivist values, but also do not seek absolute acceptance of the claims if they meet all the requirements of the relevant torts, based on individualistic values. A forthcoming article by this author suggests such an intermediate approach, called the relational torts doctrine (forthcoming in OHIO ST. J. DISP. RESOL.) and asks to what extent do personal relationships, such as between family members, neighbors, or trusted business partners, matter in ascertaining how to address tort claims. It brings policy considerations into present rationales for a new and comprehensive doctrine of relational torts and lays the foundations for practical application of this doctrine. It discusses whether it is appropriate to treat torts involving those within a close relationship differently from torts between strangers, and posits that in close relationships, a true restoration of the relationship requires emotional remedies, such as an apology and expression of remorse, which are currently very minimal, found only in the laws of slander or in some cases of medical malpractice in the U.S. (Shuman; Latif; Runnels; Arbel & Kaplan; Robbennolt; Vines; White). There are cases where such remedies have a very significant meaning, in addition to compensation or reduced compensation, and perhaps even, as a sole remedy. For example, in in family matters, writing an apology letter to the entire family may be an effective and beneficial remedy for the family, even a disintegrating one, more than financial compensation. Because an apology can be more beneficial in cases than a financial remedy, it also appears in conflicts between neighbors and in the workplace, where the injured party is sometimes more interested in the actor’s regret or an apology, even under pressure, provided it is public to the relevant collective (for example, a public apology from the employer made in front of all the employees). 
This doctrine also tries to propose methods of adapting tort law to address tort disputes within close relationships. For example, it asks whether it will be sufficient simply to tweak existing tort law, or must new law be created? This mix between pure collectivist and pure individualistic approaches in cases of relational torts can be relevant to various relationships: between business partners, neighbors, employees and employers, and certainly in family relationships. Therefore, this approach may be of great relevance to intrafamilial tort claims, helping balance between three types of interests: the collectivistic, the individualistic of the victim/injured, and the individualistic of the actor/injurer and provide insights into the discussion of Israeli case law over the last decade and regarding possible soft remedies, such as apology. The balance between different individuals’ rights is not disconnected from the collective, and the scale may tilt towards immunity if we can show that there is a not only a strong collective interest not to recognize the claim, as was indeed in the past, but also a heavy individualistic interest, in the form of values reflected in the autonomy and freedom of the defendant/actor. Therefore, there is room to investigate whether the implementation of relational torts doctrine can lead to a more refined result of partial rather than full immunity in each of the four case studies. In fact, this is done in other cases of tort claims revolving around the family unit, but not between spouses, in cases of severe harms to the plaintiff or severe behavior of the defendant, rendering them a type of partial immunity by case law.[footnoteRef:8]	Comment by Benjamin Shmueli: כאן כתבו לי שזה ממש לא טוב לגלות את זה כאן. עולה כאילו המאמר באוהיו כבר חשף את זה שצריך לעשת איזון בין שלושה צדדים. והוא בכלל לא עשה זאת. הוא רק יעזור לנו לעשות את זה. אבל כתבו לי שזה נותן הרגשה שהכל כבר עשוי ומוכן שם ואין יותר מה לעשות. לכן כתבו לי שאסור לי להיכנס לפרטים של מה נעשה שם ועד כדי כך יכול להשליך על הצעתנו, אחרת כבר כאן בשליש הראשון של ההצעה הקורא יבין שהעסק גמור וכבר נכתב ונעשה.
כאמור, המאמר הזה לא מדבר על מקרי המבחן. רק מנסה לדון בשאלה הכללית אם יש צורך בדיני נזיקין מיוחדים לתא המשפחתי או במתיחת הדינים הרגילים בנזיקין שיתאימו לתא המשפחתי.
לכן, אם נקבל את ההערה הזו, לכתוב כאן שזה יעזור להסתכל על 3 צדדים, גם על המזיק, בראייה אינדיווידואליסטית, זה משמיט את החידוש מההמשך, וזה באמת לא עולה ישירות מהמאמר הזה, זו רק השלכה. לכן כדאי אולי להשאיר את זה רק לאופציה החמישית להלן ולא לציין את זה כאן. רק שזה יכול לעזור בבאלאנס בין קולקטיביסטית לאינדיווידואליסטית. [8:   E.g., Accepting a tort claim of children against a parent for emotional neglect only in severe cases (CA 2034/98 Amin v. Amin, 1998); Accepting a claim for emotional distress caused to the secondary circle, for example, of a parent who witnessed an accident in which his child was injured, but only in cases of particularly severe emotional damage and only when it comes to first-degree closeness (CA 444/87 Alsuha v. Dahan, 1990, following English and American rulings; Wrongful life (CA 512/81 Zeitsov v. Katz [1986] IsrSC 40(2) 85), reversed on CA 1326/07 Hammer v. Amit (28.05.2012). And see Perry 2008, 2013); Immunity for judges who acted negligently (The State of Israel v. Adam, 2018); and immunity for a defendant who us a mentally disabled person (Carmi v. Savag, 2007)).] 

The Israeli case law, whereby four out of about 15 types of intrafamilial tort claims listed above should therefore be carefully examined, both in terms of identifying the type of process the case law has undergone – if it is indeed a regression towards collectivist values or some other mixed approach between individualistic and collectivist approaches, such as relational tort doctrine – and asking what are the bases for this process and whether this trend is expected to be extended further to other, if not all types of intrafamilial cases. If not, what are the reasons for immunities evolving in these four case studies s only and what do they have in common that make Israeli courts find them suitable for imposing blockage. In this regard, we will formulate a table in containing three parts: (1) Types of cases in which it will probably always be possible to sue and there will be no immunity; (2) Types of cases in which there will probably always be immunity and it will not be impossible to sue for them; (3) And more fluid types of cases, in which there may be partial and not full immunity. There is a special importance to conducting such an analysis, identifying the main elements, foundations, and values of the process, and laying a suitable foundation for various research critiques on the process, now rather than in the future when the trend may possibly expand in practice. The examination is complex, as these blocked claims are based on the tort of negligence, which is a general, broadly defined tort.[footnoteRef:9]  Negligence relies on considerations of legal policy, making it subject to changes in values that can determine whether or not a given conduct is defined as a tort. This is very relevant to our issue, due to the dramatic changes in recent years in the perception of the family institution, among them new families (which differ from the traditional structure of married couple of husband and wife and children), which include unmarried couples, married couples with open marriages (polyamory), having children by agreement and with no partnership relations, same-sex marriage, and more.[footnoteRef:10] Torts like those in the four case studies, which are based on negligence – a tort that is, as mentioned, broadly defined, differ from specific torts, such as assault, slander, or breach of privacy, where the legislator explicitly defined a certain type of behavior as constituting a tort (cf. Brüggemeier et al 2010). Israeli courts cannot block the claims that are based on specific torts, even if they have good policy consideration for doing so. This is the role of the legislator only.	Comment by Benjamin Shmueli: כאן שוב העירו לי ששאלות המחקר ממש לא ברורות ויש ערבוב. [9:   The fundamentals of the tort of negligence in Israel are: General duty of care, which examines the relations between types of injurers such as the defendant and types of injured parties such as the plaintiff; Concrete duty of care, which examines the duty of the specific defendant to not harm the specific plaintiff in the given case and circumstances; Breach of the duty; harm; and causation between the breach and the harm.]  [10:  See, e.g., Jagger & Wright; Tait; Hoffmann Libson.] 

Objectives of the Research    
1. We will analyze the relatively new phenomenon of blocking certain intrafamilial tort claims in Israel, through empirical research based on mapping relevant verdicts and through conducting interviews with the relevant players to assess the nature and extent of the phenomenon, among them judges, lawyers, and family court service staff. The aim is to understand this legal process in this context and the extent to which the blocking of certain claims influences the conduct of the parties and the decisions of the courts.	Comment by Benjamin Shmueli: לצערי, עקב מחיקת השורות הקודמות יהיה קשה להבין את החלק הזה.
2. We will compare Israel’s situation with like phenomena in other common law (England and the U.S.) and non-common law countries (, including in Europe and the Islamic world), to examine the extent of the phenomenon and the various reasons for it, and to situate trends identified in the research in an international context.
3. The research will lay the foundations for future research on both intrafamilial tort claims and immunity, while ascertaining which additional claims may be blocked in Israel in the near future, given existing trends and values guiding courts to create the immunities already established. In addition, we will examine cases that have not yet been adjudicated to try to understand and foresee in which of them would damages be recognized, such as in the issue of tort claims for economic abuse (unlike addressing the issue, for example, through alimony laws).[footnoteRef:11]  [11:   Economic abuse against a spouse is a form of domestic violence characterized by economic control, denial of access to sources, and deprivation of economic rights. It is used to maintain power and control on the ability to acquire and maintain economic resources, thus threatening economic security and potential for self-sufficiency. See: Dessin 2003; Vyas 2006; Fawole 2008; Pollet 2011; Postmus et al. 2012.] 

4. We will undertake a critical examination of the trend in the last decade of blocking intrafamilial tort claims in case law and proposing delicate and balanced interventions of tort law in the family unit in general through the use of the relational torts doctrine, and in each of the case studies where the claims had been blocked , specifically; and perhaps also in cases that have not yet been ruled on (perhaps some of them are today pending before Israeli courts), which will not necessarily lead to full immunity in some of the cases, but to partial immunities, under the understanding that usually there is no need to reach full immunity.
The Importance of the Research and Expected Significance: The Innovations in the Research Proposal
There is abundant case law in common law jurisdictions regarding the sensitive and complex matters involved in intrafamilial tort claims. Because of the distinctive characteristics of these issues and their evolution in Israel, with its unique and complex communal and religious makeup, this study will make an invaluable contribution to the literature domestically and internationally, especially as the recent trends and their distinctiveness have been understudied. The study will show how any trends toward granting immunity from intrafamilial tort claims in recent years represent not simply the return of old trends but also the forging of new ones with distinct dynamics. A balanced, nuanced, and detailed depiction of what lies behind these trends and their relation to the values expressed both within courts and in the wider society is needed to guide future research and assist in determining a proper policy, both by legislators and courts. The fact that four types of case (out of about 15) have been blocked in the period under study indicates that this is a significant phenomenon proportionally. The implications for case law and court conduct, as well as for society more broadly, are real and of enormous consequence for families and communities. Therefore, it is critical to examine whether this is a trend and, if so, whether it is likely to grow in Israel. Of equal importance is how and why Israel and other countries influence each other on such matters as the extensively discussed common law matter of claims related to feelings and love—heartbalm actions—including adultery. Therefore, we will also explore to what extent similar processes can be identified in comparative law, whether Israeli law is trail-blazing, even in part of the case studies, what happens in other countries, and whether upcoming changes in the laws of other countries can be anticipated.
The study will help legal practitioners, legal academics, and policymakers understand these processes and to take them into account in their real-world practices and planning. Doing so may help resolve the ambiguities and even apparent contradictions currently plaguing the literature and policy. For example, one family court judge ruled that such a claim for adultery should be recognized, albeit with certain restrictions, in direct contradiction of a previous Supreme Court ruling, as an expression of deep disagreement with it. The study will furthermore add new insights and nuances to local and comparative literature regarding intrafamilial tort immunities, understanding the bases for recent changes in the place and role of tort laws, given the substantial changes that have occurred in the perception of the family institution and of individual rights. It will help us understand the limitations of tort law and how far it should intervene in the family sphere, with potential implications for the entry of other areas into the family arena, among them contract law, property law, and unjust enrichment, as well as the involvement of tort law in other areas, particular in cases in which the parties have previous relationships, such as employment relations, neighborliness, business partnerships, and more.
Working Hypothesis
Our working hypothesis is that the blocking of four types of intrafamilial tort claims in Israel in the last decade or so is not due a sequence of random decisions but indicates an intentional trend based on certain values. What are these values? They seem to differ from those based on traditional collective foundations in common law that created immunities against intraspousal tort claims. By contrast, the recent trend adjudicating immunity in such cases strongly emphasizes individualistic considerations, although not necessarily those that look exclusively or mainly at the interests of the injured party, as has traditionally been the case in tort law. This new individualistic perspective also considers the interests, welfare, and rights of other family members (mainly the children) directly related, if not a party to the conflict. This new trend is not disconnected, however, from still salient collective interests, despite the wide-ranging and significant nullification of the past common law immunities. This trend is also related to transformations in the family institution in recent years. Is it a reflection of a relational tort doctrine, that tries to gently integrate and balance both collective and individualistic interests, and the latter ones are the interests of both the actor and the injured party? This hypothesis will inform our critical examination of these trends. Finally, we expect this approach to support the position that Israeli case law can reach more suitable and balanced outcomes through rulings of partial, not full immunity from tort claims.
Research Design and Methods and Preliminary Results
The research team will assess the normative assumptions underlying the judgments, mapping, and exploring the multiple dynamics of the phenomenon in depth in order to understand the underlying values ​​ that have guided the courts in these matters, particularly in a period in which significant changes in the perception of the family arena are taking place. The team will examine data bases of Israeli case law to identify cases where courts have imposed or tend to impose immunity from tort claims in intrafamilial cases. Therefore, we will conduct an empirical research based on mapping relevant Supreme Court and representative lower court cases. The author, together with the team, will, where possible, examine the reasoning for these rulings/trends and analyze the materials to identify past, ongoing, and potentially future expected trends beyond the four case studies. The team will locate and summarize relevant literature from Israel and abroad (mostly law reviews and books). Both verdicts and literature will be found in the University law and social science school’s’ databases and in the law librariesy, with some of them found in social science data bases and library literature.
Interviews will be conducted with the main relevant players— judges, lawyers, and family court service staff—to assess the nature and extent of the phenomenon, to gain insights into their view on the process in the last decade in Israeli case law and their opinion as to the possibility of extending immunity to cases other than the four case studies. The names of the participants in the interview will stay confidential. The mapping of their answers will be done according to their profession. The open-ended interviews will start with casual conversations to encourage sharing of personal narratives. The questions guiding the interviews will evolve as the study progresses. To allow leeway to follow unexpected paths, most interviews will likely last 30–45 minutes, but some interviews (presumably with lawyers and judges) are expected to last approximately 60 minutes. We will analyze each set of interviews to find recurring themes and will index each interview to enable cross-comparison and identification of relationships among thematic categories. The author, with the assistance of the team, will identify the underlying values for the rulings, according to the sources and interviews. 
One of the challenges and one of the goals will be, at the end of the research and after its consolidation, to present, as mentioned, a three-part table: (1) Types of cases in which it will probably always be possible to sue and there will be no immunity, such as physical, sexual, and emotional violence, and breach of privacy, and where the challenge will be to find additional similar cases; (2) Types of cases in which there will probably always be immunity and it will not be impossible to sue for them, perhaps beyond the four case studies, all of this with a critical eye for reaching a full immunity where a partial one is possible; (3) And more fluid types of cases in which there should be partial and not full immunity.
The product of the research will be a series of articles in English, and presumably organizing a few conferences on the research issues and participating in conferences on law and society, tort law, family law, gender, private law, and more. The first article will deal with normative considerations. It will outline the various routes and directions for the normative assessment of the phenomenon and will identify several directions for analyzing the phenomenon, in a format to be detailed below. The second article will examine the issue from a comparative perspective—is Israeli law pioneering in this trend, even in some case studies, or is it following what is happening in other countries? The third article will examine the expectation of the expansion of the process to additional types of claims beyond the four case studies. In articles 4–7, each of the four case studies will be critically examined, the possibility of reaching, through the same value base, more subtle results of partial and not full immunity.	Comment by Benjamin Shmueli: עם מחיקת המילה organizing יש איזושהי א-סימטריה - יש לארגן כנסים ויש להשתתף בהם. זה לא אותו דבר. עכשיו זה נראה ככפילות, פעמיים השתתפות, כשבפעם הראשונה גם אין פועל כי הוא נמחק. אז כרגע החזרתי את המילה אבל נא ראו מה נכון ותקני.
Design and methodology for the first and second articles: Assessment of the phenomenon and pointing out several directions for a normative analysis from a local and comparative perspectives
There are a few approaches to analyzing this sequence of rulings establishing intrafamilial immunities in Israeli tort case law in the last decade, basing it on several optional values that led the courts, some of them related to collectivism, some of them to individualism, and some of them to mixed approaches such as relational torts:
Approach 1: This is not a process at all, but random cases that are not necessarily connected
Apparently, these are different claims with no connection between them; thus, it is not necessarily a trend or a process, but a random sequence of creating immunities in the ruling. But it seems that this is not the case, for several reasons. It is hard to ignore the thread apparently connecting three of these cases—adultery, non-disclosure of sexual orientation, and paternity fraud—claims for damages from the defendant’s personal sexual behavior, apparently connected to a betrayal in trust. Looking further, it seems that what is shared by all four immunities is the desire to allow freedom and autonomy to persons in their intimate lives, even when they are in a relationship, and even if their actions and omissions cause harm to their partners. In addition, there are explicit value statements in these rulings about the fundamental need to limit the entry of tort law into the family sphere. 
Approach 2: The course indicates a return to immunity, as a derivative of collectivism
As there seems to have been some retreat to collectivism in Israeli case law over the last decade, the courts’ motivation needs examination. However, at this initial stage, the notion that there is a return to past collective values appears overly simplistic. While perhaps part of the general trend, collectivism is unlikely the only basis for the new trend, as it was for past common law immunities. The reading of the justifications for the rulings in the case studies, which focus on the freedom of the actor to act autonomously in different fields raises various individualistic interests. The explanation is likely more complex than a return to traditional collectivist values.
Approach 3: The immunity does not stem from a collectivist approach but from a new internal balance between the different individual rights.
According to this possibility, the stage of transition from collectivism to individualism still exists. But in the last decade, new balances have been struck favoring the actor’s rights. In fact, the common law transition from collectivism to individualism some 50 years ago brought a certain enthusiasm for considering the rights of the injured party and the possibility to sue, sometimes at the expense of the rights of the defendant-injurer. As is well-established, tort law balances between the rights of both parties. Israel’s abolition of immunities possibly placed too much emphasis on the injured party’s rights, and too little on those of the actor as a result of various and changing policy considerations in Israeli negligence jurisprudence. One should examine why the balance favored the injurer in each of the case studies but not in other types of cases, and why the courts continued to focus on the two parties’ individual rights but not those of the family unit as a collective that may be harmed if tort law can apply to it. This new balance in favor of the individual may be attributed to shared characteristics that may be found in cases where immunity has been imposed, such as betrayal in trust or the will to preserve autonomy for the injurer. 
According to this approach, today’s increasing emphasis on individualistic considerations regarding the autonomy and liberty of both parties to an intrafamilial conflict, results in  a few outcomes: (1) There is autonomy to break a promise to convert to enable divorce without being sued for damages or breach of contract, due to the constitutional individual value right forof freedom of religion, which, according to the district court rulings, outweighs the damages of breaking the promise; (2) In matters related to sexual behavior, whether it’s non-disclosure of sexual orientation, adultery, or even paternity fraud, which ranges from negligence to deception, the decisions of the courts in the case studies appear to allow extensive autonomy for the actor too, even if they harm their partners (it seems to be a possible implication of the famous Calabresi and Melamed’s four rules, in this case Rule 3, property rule in favor of the damaging party, where the injurer has the right to continue the harm, because the social value of their act is greater than the value of the harm for the damaged party.[footnoteRef:12] We will ask whether Approach 3 may be analyzed as a new application of this rule, an issue which has not been raised and discussed in the literature). This emphasis on the autonomy of the actor also reflects legal policy considerations that change over time, with the understanding that not every behavior that harms someone else, even someone close, such as a spouse or a partner, should be considered a tort and impose liability. Such behaviors are today entitled to defenses, for reasons outlined in the decisionsverdicts, including: (1) Adultery has become common; (2) There is a desire to equalize and create symmetry between the disregard of adultery in civil family law as a factor for distribution of property and the blocking of adultery as a cause of action in tort law, where there are also financial implications.[footnoteRef:13] This is in order to harmonize the legal systems so that tort law will not bring back the fault of adultery through the back door; (3) There is a problem examining sexual inclination in standards of tort liability when it is something that changes even within the individual over time; (4) While deception is hardly laudable, recognizing paternity fraud as a tortious cause can harm the child’s rights; and (5) There is a great evidentiary difficulty in recognizing claims for paternity fraud. They usually require tissue testing, and courts usually do not approve it. Therefore, the new perspective of the caselaw is balancing the autonomy of both parties, and of course this can be subject to debate and to further changes in the future.   [12:   The author wrote on the implication of the four rules to intrafamilial tort actions: WAKE FOREST L. REV. 2015; BERKELEY J. GENDER L. & JUSTICE 2010; HEBREW U. L. REV. 2011.]  [13:   According to the no-fault approach, the right of the individual to divorce constitutes a realization of their right to autonomy. Therefore, when the marriage breaks down, divorce is justified both as a unilateral act and irrespective today, as opposed to the past, of fault of the other spouse. See PARKMAN 1992; BIX 2013; Parkman; PAREJKO; Singer; Schneider. For a rejection of fault-based divorce see, e.g., Swisher (who also believes that because fault might find expression in family law, there is no room to take it into consideration in torts. As to Israel, see Hoffmann Libson); Wardle 1994; Parkman; Evans; GLENDON; Turnage Boyd; Uniform Marriage and Divorce Act 1970 (UMDA); PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION (2002); Lifshitz 2005, 2020; Halperin-Kaddari 2001, 2007; Cohen & Jabareen. For criticism of the no-fault approach and counterarguments see: Shaw Spaht; Bradford; Ellamn & Lohr; Wardle 1991, 2003; MARRIAGE IN AMERICA 1995; Lifshitz 2005, 2020; Rheinstein; Gordon; Ellman & Lohr; Marvell; Jacob. In Israel, because personal law in matters of marriage and divorce is religious law, fault in adultery is considered grounds for divorce (see, e.g., Ellman 1996; UMDA §§ 307-08; Uniform Marital Property Act 1983; PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION 2002). In financial matters, however, civil family law in Israel, like in other states, tends not to consider adultery as grounds for deviating from equitable distribution of property. As to the use of fault in these cases in tort law see also Hoffmann Libson. ] 

In fact, the aspect of autonomy is certainly not new to Israeli law (Karako-Eyal 2011; Jacob 2012). However, until the last decade, there was perhaps more support for analyzing autonomy as an important value for the injured party, rather than for the perpetrator. This highlights the tension between two important values—the autonomy of the actor versus corrective justice for the victim, and the victim is not always favored, especially if values such as freedom of religion join autonomy, as in the case of breach of promise to convert. 
Approach 4: Following an individualistic analysis and balance, it emerges that there are no torts at all
According to this approach, we are still in an individualistic context and there is no collectivist tendency. However, immunity does not stem from a desire to establish defenses against torts that have been committed, but rather from decisive statements that, due to considerations of legal policy, the behaviors are not considered torts at all, and therefore the stage of defenses is not reached at all. The reason for this is the understanding of the complex nature of intrafamilial claims that are based on breach of trust or confidence,[footnoteRef:14] or, in a broader view, on the actor’s autonomy. In terms of the fundamentals of the tort of negligence, for reasons of legal policy, the duty of care does not arisewas not fulfilled, asthere are issues to which society today does not want to apply tort law, including sexual orientation and sexual fidelity, and therefore they will not be considered a tort. While adultery, misrepresentations, and reneging on promises may be considered morally undesirable, the law, now favoring the values of autonomy and freedom, is willing to stretch its boundaries and declare that such behaviors are not considered torts. Immunity is thus actually created, but it differs from the immunity created by implementing the collectivist approach, which held that these behaviors are torts in principle, but are blocked from litigation. Thus, today’s case law blocking certain causes of action reflects social values that, while not undermining the collective, i.e. the family, do give considerable weight to protecting the actor’s individualism. Of course, if adultery, non-disclosure, paternity fraud, and more were established by legislation as specific torts and there was no need to use the general broadly defined tort of negligence, it would have been difficult to block them judicially, and it certainly would have been impossible to say that there is no tort at all, even for policy considerations. In such a situation, only the legislature could have acted and made such changes. 	Comment by Susan Doron: Should this read does not arise at all?	Comment by Benjamin Shmueli: לדעתי יותר נכון מה שהיה קודם. היסוד הזה לא מתמלא. לא שלא מופיע. הוא מופיע, ובודקים אותו, ואז מחליטים שבגלל שיקולי מדיניות משפטית הוא לא התמלא.  [14:   See Vickery. And cf., FRANKEL; Miller; Licht 2014, 2017, 2018, as to similar relations—fiduciary law—especially in corporate law.] 

Approach 5: Relational torts doctrine – A new balance point between various individual rights in the family and a collectivist approach
This approach does not negate Aapproaches 3 and 4, which essentially balance a new equilibrium within the individualistic approach, but builds on them, and does not even completely rule out Approach 2, which suggests a return to collective values. According to Approach 5, there is a more complex process here than implementing an individualistic approach alone or a collectivist approach alone. According to this approach, it’s not at all clear that these claims should be entertained according to a pure individualistic approach. But it is also not at all clear that they should be blocked due to their unique nature compared to claims between strangers, as a derivative of a pure collectivist approach. Such a collectivist approach argued that such claims would harm the relationship between the spouses, and even if they are already separated, the claims could harm the stability of their shared relationships and any children of the union. But this collectivist approach favoring the actor can be balanced against sufficiently important individualistic values favoring the victim. If strong collectivist and individualistic values favor the injurer, according to this option, it would justify a balance against an individualistic approach that focuses only on the victim’s rights. The question is whether there is room in all the four case studies for more nuanced and less rigid balances that could limit recognition, and not necessarily block it completely.
In fact, this may be considered as a relational torts doctrine, about which the author recently published an article discussing its basic foundations (forthcoming in OHIO ST. J. DISP. RESOL.). Within the framework of that basic and initial article, there was no discussion of Israeli law in general and the four case studies in particular, or to of other case studies. Therefore, it can constitute a good basis for analyzing the process in the last decade in Israel. As mentioned, this doctrine can balance between three types of interests: the collectivistic, the individualistic of the victim-injured, and the individualistic of the actor-injurer, for whom we wish to preserve a degree of freedom and autonomy, even within a family framework, especially in matters of breach of trust. Therefore, according to the relational torts doctrine, the balance between the rights of different individuals is not disconnected from the collective. The scale will tilt towards immunity because there is also a strong collective interest not to recognize the claim, as was done in the past in common law, but there is also a heavy individualistic interest, in the form of values reflected in the autonomy and freedom of the defendant-actor. 
The research seeks to investigate why it is different in all other cases, in which there are no immunities, at least currently. Initial thoughts suggest that when the protected values are fundamental values, and they are severely harmed by the defendant, the pendulum swings towards accepting these claims, although they may harm the family unit and the autonomy of the actor. Examples for that are domestic violence, where the protected value is a person’s body, which is the most protected value in law, or when the actor severely harms the plaintiff’s freedom, such as in cases of refusal to grant a get, divorcing a wife against her will, bigamy, and child abduction.
This trend reflects important values. Even within the individualistic tilt toward the actor in the last decade, the law probably isn’t ready to allow a person to hit their partner or severely limit their freedom in the name of autonomy and liberalism. However, the law is increasingly willing to accept adultery, non-disclosure, and reneging on a promise, even if it causes serious harm to the partner, especially if that promises infringes on the individual’s freedom of religion. As stated, from a technical but also a substantive perspective, as much as the tort is explicitly defined by law, it is a particular tort, and its values are explicitly legislated so it cannot be simply blocked. But these are only initial thoughts and the questions will be further examined during the research. 
Applying a relational torts doctrine doesn’t mean that civil remedies such as damages should not be entertained. In certain cases, a remedy will be ordered, as in lawsuits against strangers, for example in matters of assault, slander, and breach of privacy, when the protected values that were severely harmed are fundamental, such as the body and human freedom. Regarding serious domestic violence, it may be necessary to make the remedies more severe compared to such violence directed against strangers (as the author has suggested in past co-authored articles: HASTINGS INT’L & COMP. L.J. 2009; NETANYA L. REV. 2007). In the criminal law of different countries, for example, domestic violence offenses are considerably more heavily punished than offenses committed against strangers. Regarding relational torts, the author proposed, in this context, to apply punitive damages much more readily than usual (Sinai & Shmueli, id.). In other cases, such as in the case studies, there may be room to deny civil remedies, while there may be cause to and grant more leniency toward the actor in others. Thus, we can examine the possibility of expanding the repository of emotional remedies in the case studies.
Relational torts doctrine therefore offers a more complex view, often very focused on the injured individual’s past, such as recommending increasing punitive damages awards for domestic violence, but sometimes focusing on the future of the family even at the expense of the immediate and narrow interest of the injured party. Compensation may not be awarded for the sake of equally important interests of the other party, some possibly stemming from important constitutional principles, such as autonomy or freedom of religion. Relief may sometimes be granted to take into account the future of the family (even a broken family), reflecting a collectivist approach, and perhaps even as part of a public interest in preserving the family unit when the tortious behavior can be somewhat rectified, or at least to preserve some relationship between separated partners, particularly when children are involved (Shmueli, HARV. NEGOT. L. REV. 2010; BAR-ILAN L. STUD. 2011).
Design and methodology for the third article: Is there a prospect of blocking additional types of claims?
To try to foresee a possible expansion of the process, fresh thinking is needed, along with answers from lawyers and judges who will be interviewed. At this initial point, it can be assumed that in some cases, there will probably never be a compromise or concession to the injurer, such as in cases of violence. It’s hard to believe a claim for assault will be dismissed, not just because it’s a specific, explicit tort, but because of the supreme value of the human body. It also seems that the process will not be expanded to breach of privacy, a particular tort with its own statute. Both values, privacy and the preservation of the body and life, are supreme values in Israeli Basic Law: Human Dignity and Liberty, and it is not simple to harm or even balance these values with other rights. 
The procedure may be extended to other cases of autonomy of the actor, not just in the sexual context, as it has in fact been extended to freedom of religion. Will the course be expanded, for example, to the autonomy of the refuser to refuse to give a get? Is it possible that we will see immunity from civil claims for refusal to grant a get in the name of the refuser’s autonomy?[footnoteRef:15] Or, will it be possible to recognize economic violence as a cause of action for tort claims in Israel? This has not yet happened, but there have been few challenges and not many lawsuits were filed: in one, the obiter dictum suggested that the place for this is in alimony laws. Will the victim’s autonomy primarily be considered here, as in other types of violence? Will the ruling be that violence, even if not physical, should always be considered a cause of action, even after balancing with the autonomy of the actor to economically hinder the steps of his/her spouse for his/her individualistic economic reasons or for collective reasons of preserving the wholeness of the family? Or perhaps the actor’s autonomy to behave according to values that may not be socially appropriate or desirable, such as stinginess or frugality, should also be considered, and economic violence should not become a cause of action in tort law?  [15:   It’s hard to foresee such a development, although the rabbinical courts have long been pressing to block such claims, both for reasons of mutual respect of courts and the intrusion of tort law into an area not theirs, and the fear of a get me'useh, that is a forced divorce as a halachic result of these claims, because the get should be given only from free will and not due to monetary compulsion. However, the Supreme Court doesn’t say anything about this despite several opportunities to do so in recent years. The decision not to decide is also a decision of values; it actually allows the continuation of the development in lower courts. In this way, the Supreme Court actually does not prefer the autonomy of the refuser-defendant and other institutional values over the autonomy of the refused-plaintiff. But this is certainly subject to change.] 

Design and methodology for the fourth, fifth, sixth and seventh articles: The process of examining the internal balances in each of the case studies – Does a relational torts doctrine indeed require absolute immunity?
After ascertaining the appropriate normative surgical option, it will be possible to examine whether the balance made in each case study was appropriate and whether absolute immunity is needed. Could the implementation of relational torts doctrine have led to a more refined result, of partial rather than full immunity, in each of the four case studies, understanding that most of them have natural filters in the form of defenses or parameters that in any event do not usually allow for claims? This will be the working premise for the design of the fourth, fifth, sixth and seventh articles., which is not necessarily a criticism of the decisions of the courts in the last decade, but perhaps a kind of development of the trend of the case law to a more advanced stage: if the defense of the value of autonomy, of both the actor and not just the injured party, is especially important to the law, then it is possible to achieve a proper realization of this value not by imposing absolute immunity, but through a specific, concrete examination of every case on its merits, with the possibility of reaching partial immunity in appropriate cases.
Among those initial findings, areas for possible more delicate outcomes for each of the case studies, even before locating, reviewing, and analyzing the relevant materials include:
Adultery (fourth article): Is it possible to decide not to completely block tort claims for adultery? For example, a certain comparison is made to the parameter of adultery in civil family law, where adultery usually does not constitute a parameter for the distribution of property, and the exception to this is, according to some of the judges of the Israeli High Court of Justice (FHHC 8537/18 A. v. Supreme Rabbinical Court (24.06.2021)), in cases of long-term adultery that occurred from the beginning of the relationship. Those judges explain that indeed they do not punish the one who cheated or take away his/her property rights because s/he cheated. But long-term adultery from the beginning of the relationship indicates an evaluation of the parties’ knowledge. That is, if the woman cheated on her husband from the beginning of the relationship and for years, without his knowledge, and at the same time he gave her half of the apartment that was only his before, it can be assumed that if he had known about the adultery, he would not have given it to her. Can this be compared, despite the differences, also to tort law? Can we say, for example, that if the adultery was long-term and from the beginning of the relationship, it would be possible to accept the tort claim? Thus, a situation will not be created where in tort law, adultery is completely blocked as a parameter, while in civil family law such behavior has a certain impact, although the basis in both cases differs (fault versus the parties’ presumed evaluation). Alternatively, can we decide that in Israel, as in some countries such as Italy, an adultery lawsuit will be accepted only against the lover and not against the spouse, and therefore, the lawsuit formally falls outside the scope of a intrafamilial lawsuit?[footnoteRef:16] Alternatively, can we establish a different partial immunity, such as requiring a certain type of fault, such as fault that can be substantively proven to have led to the breakdown of the relationship; that is, to demand a double causal relationship—that the adultery caused the emotional distress, and that this emotional distress broke the relationship? And are these accumulating causal connections, so i.e., that: (a) if the couple was already near their relationship’s end and only now adultery was revealed;, and (b) it was not the one event that led to the breakup of the relationship, then the claim will not be accepted. Those questions will be addressed and investigated, and an article on the subject will be written, which will likely present different models for a tort claim for adultery, seeking the most suitable model, through reference to comparative law but with compatibility with the process happening in Israel. For this purpose, the issue of adultery and its implications on family law in Israel and in the world, will be examined, and tort claims against a spouse and lover will be located, mapped, and analyzed in a comparative context. 	Comment by Benjamin Shmueli: כתבו לי שהמשפט הזה מסורבל ולא מובן. חילקתי אותו לחלקים, אבל אני עדיין לא בטוח שהוא מובן. איך אפשר לנסחו אחרת? [16:   Even though according to Israeli Torts Ordinance it is impossible to sue the lover via the specific tort of causing a breach of a contract. ] 

Non-Disclosure of Sexual Orientation (fifth article): Again, different models will be examined and presented, including not only accepting or blocking the claim, but also intermediate models. First, the article will examine verdicts decisions of lower courts issued before the 2021 Supreme Court ruling that blocked claims for non-disclosure of sexual orientation and religious belief. According to initial findings, some intermediate models can be found in the case law that are willing to accept the claim under certain conditions, thus creating partial recognition of the claim, or alternatively, partial immunity from it. This has not been analyzed in Israeli literature. We will examine whether at least one of these models, that were in fact rejected in the Supreme Court judgment, is more suitable, or whether is there a need to devise a new interim model.  
Paternity Fraud (sixth article): The author co-authored a forthcoming article in Hebrew on paternity fraud, (forthcoming in BAR-ILAN L. STUD.). As stated, this article emphasizes solutions for the use of unjust enrichment and the possibility of suing specifically the biological father and not the mother who committed the fraud. This article is distinguishable from the other questions raised in this proposal and from the other case studies. An article will be written in English about the issues of paternity fraud regarding this research, discussing these issues: In this case, it seems that the blockage is based on, among other things, the children’s rights, that the maintenance will not be taken away from them, even though the one who paid it is not their father. Another reason for the blockage is to avoid dealing with the question of who the is child’s father is, which make him/her a mamzer—an illegitimate child according to Jewish halakha. These considerations are on the one hand collectivist-familial considerations, as part of the family’s perception to protect the child, and on the other hand individualistic considerations, not of the plaintiff-injured party or the defendant-the actor, but of a kind of third party who is also harmed, and who is not entirely third party but belongs to the same collective and should also be considered. The questions: (1) Can we try to challenge the reasons of children’s rights and their welfare at the basis of immunity and say that sometimes this reason does not exist because children want to know who their father is, and this is for their own interest?; (2) Can we say that it is not certain that the rights of the child, despite their importance in law and international law, will always override the need to sue those who have deceived and harmed ?; (3) Can we say that the illegitimacy of children is not always relevant, such as in cases where the couple is not Jewish or not married?; (4) Another reason given in the ruling, unrelated to the child’s rights, is that paternity fraud is a result of adultery, because the former is based on the latter, and it is the primary basis for the lawsuit. If a tort claim for adultery was explicitly blocked in 2013, it cannot return now through the same ricochet. Is it relevant to suggest that sometimes the issue is not about a married couple or a couple at all, where there was adultery between them, but is about a single woman who had sexual relationships with several men, none of whom is her partner, and therefore, in such a case there is no issue of illegitimacy, but only of deception, fraud, or negligence?; (5) Another reason brought up in the caselaw for blocking the claim is evidentiary: because tissue tests are not given in many cases anyway due to the fear to reveal that a child is illegitimate, it is impossible to prove these claims, and therefore they should be blocked. But can we point at to the fact that sometimes courts do order a tissue test? And that sometimes the issue is not about a married couple where there was an affair, as mentioned, and therefore there is no issue of concern about the illegitimacy of the child? And  sometimes is it possible to prove the claim without a tissue test (for example, confession of the woman or a blood test that shows the child is not the plaintiff’s); And finally, (6) Can we say that if indeed most claims will not succeed without tissue testing, then a successful evidentiary filter is created, and it would eliminate the need for a complete blockage of the claims, and actually it is an evidentiary partial immunity?. 
Reneging on a Promise to Convert (article seven): This article will examine different models beyond the model that accepts the claim, as happened in family court, and beyond the model that rejects it, as happened in the appellate court. For example, an interim model that tests reliance, which is a contractual value but can also have meaning in tort law. In this regard, we will examine: (1)To what extent has the partner’s promise to convert religion to enable the dissolution of a marriage that is almost impossible to dissolve led the promised party to rely on it?; (2) Is it relevant  to examine the option, which has arisen in other cases, such as a claim for withdrawal from consent to fertility treatments when a rift between the couple is revealed, to see the promise as only a weak contract due to the family environment? If the answer is yes, can this weak contract still be a sound basis for a civil lawsuit? Is it possible, in this case, to practically create a partial rather than an absolute immunity, for example, by determining that only significant reliance in its scope, such as in the dimension of money spent as a result or the emotional distress that developed from that reliance will be recognized as a basis for a civil lawsuit? This could also apply to other case studies, and perhaps to other types of intrafamilial tort claims that will be examined in the jurisprudence in the future, where there is no need to decide in advance as a rule whether to accept or block, but to allow acceptance only in severe cases, through the same discussion of the values and the legal policy that led the courts in Israel to completely block four types of claims in the last decade.
A comparative examination will also be conducted on cases of refusal to convert religion around the world. The assumption is that since the state divorce laws are religious and are managed according to the original religion of the parties in Israel, both parties need to convert, and, with Catholics, the consent of the religious authorities to return to Catholicism after the conversion and divorce is also needed (Religious Communities (Conversion) Ordinance 1927). Preliminary conclusions from comparisons to other countries suggest that there are countries where the conversion of one party’s religion is sufficient, and therefore anyone who wants to divorce converts and divorces unilaterally, effectively eliminating the problem. Therefore, there is no need for the spouse’s conversion, and there will be no tort claims in such cases. However, these are only preliminary conclusions, and a more intensive comparative work needs to be conducted, including, of course, in Muslim countries.
That being the case, in each of the four case studies it is possible to raise questions that challenge the ways of arriving at a balance. These will be explored in a series of articles following the basic articles that try to examine the possibilities for analyzing the trends in the last decade and the expectations for its expansion. 
The Conditions Available to the Investigator for Conducting the Research 
In the past, discussion of these issues has usually been conducted from the perspective of researchers in family law, who are less concerned with questions such as the independence of tort law in the arenas in which they operate, or the aims of tort law (such as corrective justice or deterrence), or when immunities from tort lawsuits should be created. This researcher offers a more comprehensive, delicate, sensitive, and balanced perspective due to his engagement with research into two branches of law, and mainly, with the relationship between them. In fact, intrafamilial tort claims constitute the core of this author’s research. It is important that this research be conducted by an investigator specializing in both tort law in general and the theory of tort law in particular. The investigator has written extensively on relationships within the family mainly in the context of torts, but also in contracts, criminal law, mediation, ADR, and more. He is thus well qualified to examine and demonstrate sensitivity to the nuances of both family values and the objectives of tort law in particular and private law in general. After focusing on the proper balance between tort and religious family laws in recent years, he will be able to derive new insights from new encounters between tort and civil, non-religious family laws (and Catholic religious cases, not only Jewish and Muslim). This is also another brick in the wall of literature, in which the author has written about religious norms as a basis for tort actions, seeking balanced, not absolute models for accepting or blocking intrafamilial tort claims) (e.g., VAND. INT’L L.J. 2013, 2016, here as to tort claims for talaq and for refusal to give a get, the latter will be used, as mentioned above, for a comparison with the case study of breaching a promise to convert, and the author has written numerous articles on this issue of civil actions for get refusal,[footnoteRef:17] well-positioning him to make this comparison). This project also adds to the literature on the tension between individualistic and collectivistic-family approaches, about which this author has written in both the tort-family context and the criminal-family one. The author has written extensively on the boundaries of intervention of tort law (and criminal law) in the relations between parents and children, and not only on intervention in intraspousal claims. The proposed project offers an opportunity to discuss the various considerations in allowing tort claims in types of cases that were less discussed in Israeli literature but were raised in case law in the last decade and where there is case law and literature on it only in non-Israeli law.  [17:  ARIZONA J. INT’L L. 2010; BERKELEY J. GENDER L.  2010; HEBREW U. L. REV. 2011; VAND. J. TRANSNAT’L L. 2013, 2016; UCLA WOMEN’S L.J. 2015; WAKE FOREST L. REV. 2016; TEL-AVIV L. REV. 2016; BAR-ILAN L. REV. 2017; HAIFA L. REV. 2018; I-CON – INT’L J. OF CONST. L. 2021.] 

The research team will include: (1) a graduate research assistant, preferably one who has taken a course with the author on the subject of intrafamilial tort claims, and has written a position research paper on the subject; (2) one of the author’s doctoral students, who was the author’s research assistant for many publications on intrafamilial tort claims, and who has served for several years as an instructor in tort law and family tort law courses; (3) a post-doctoral student, who wrote her dissertation on intrafamilial tort of economic abuse. The author intends to write an article with her on economic abuse—a prominent example of an issue that has not yet been adjudicated in Israeli case law—to try to understand and foresee if tort damages will be recognized, as part of the expectations for the extension of the immunity trend. The entire team will help with the conceptual honing of the research, with drawing the comparisons with comparative law, with locating and mapping court rulings, and with assisting in the preparation of interviews and questionnaires. They may co-author some of the articles and present them in conferences. There will also be assistance from a team that will analyze the responses of lawyers, judges, retired judges, and employees of the family court services units who will be interviewed.
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