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The Principles of Jus in Bello in Low-Intensity Warfare
	
As explained in the previous chapter, the principles and moral justifications for declaring war and the proper conduct therein primarily pertain to a classic war between two sovereign states. When, however, a sovereign state finds itself combatting a non-state actor the use of these principles becomes problematic. In such a war, how should these principles be expressed? Theorists and jurists discuss the theoretical and practical aspects of this issue. 
This chapter will introduce and explore the two main principles of Jus in Bello – the principle of distinction and the principle of proportionality, discussing their application in instances of low-intensity warfare, and interpreting them within the context of international law (the Geneva Conventions and the First Hague Convention) and Just War Theory. Among other things, I hope to demonstrate just how fine the lines between law, philosophy, and morality really are. 
The Principle of Distinction
The purpose of this principle is to minimize collateral damage in war. Distinguishing between combatants and military targets on the one hand and non-combatants and citizens on the other is meant to significantly reduce civilian casualties. Whereas the former category may be attacked the second may not (Kasher, 2010). 
The importance of distinguishing between a civilian and a combatant was summarized by former President of the Israeli Supreme Court Aharon Barak, as follows: “the fundamental ruling of humanitarian international law applying to hostilities is ‘that people are entitled in all circumstances, to respect of their persons, their honor, their family rights, their religious convictions and practices, and their manners and customs. They shall at all times be humanely treated and shall be protected especially against all acts of violence or threats thereof.’” At the basis of this ruling is a recognition of the value of human life and freedom. He further explained that “this basic obligation is not absolute and is subject to the same oversight and security required as a result of a war. These methods must not harm the core of their rights […] they must be proportional” (The Public Committee against Torture in Israel et al. v. Government of Israel et al., 2005). 	Comment by Avi Kallenbach: He’s quoting the Geneva convention
Article 27
International law thus prohibits causing harm to “uninvolved” civilians. The question is: which citizens fall under the protection of this law?
Article 4 of the Geneva Convention IV stipulates that the protection of international law applies to those:
who at a given moment and, in any manner, whatsoever, find themselves, in case of a conflict or occupation, in the hands of persons a Party to the conflict or Occupying Power of which they are not nationals. Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a neutral State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent State, shall not be regarded as protected persons while the State of which they are nationals has normal diplomatic representation in the State in whose hands they are (Convention [IV] Relative to the Protection of Civilian Persons in Time of War, 1949)
In low intensity warfare, as opposed to a conventional war, the principle of distinction becomes more complex, raising a number of dilemmas which will be described below. 
In a conventional warfare, two zones are defined: the home front – populated by non-combatants and civilians who are granted immunity from harm; and the battlefield where fighting takes place, a place of soldiers who receive no such immunity during combat and who distinguish themselves from civilians by wearing uniforms (there may, however, be situations in which non-combatants can be found on the battlefield – such as refugees. Likewise, combatants may be found beyond the battlefield such as laborers in an arms factory). 
By contrast, during low intensity warfare, waged against a terror or guerrilla organization, drawing such distinctions becomes far more difficult. This is because, one of the main tactics adopted by guerilla fighters is to intentionally blend into the civilian population, making it far more difficult to identify and attack them, and thus, gaining a military advantage over their opponent. This strategy brings a state’s military victory and political-moral victory into direct conflict, forcing it to choose one at the expense of the other. In such circumstances, attacking a military target, such as an arms cache or launching site can often lead to collateral damage to non-combatants. Even if the military objective has been achieved, a strike can cause significant moral and political problems both locally and abroad: Civilians on the opposing side may begin to identify with terrorists and actively resist the state which conducted the strike, blaming it for the deaths of non-combatants. At the same time, the international community may condemn the action making it difficult for a state to act with legitimacy in the international arena. 
Military Targets versus Civilian Targets
Article 25 of the Hague Conventions of 1899 and 1907 state that: “the attack or bombardment, by whatever means, of towns, villages, dwellings, or buildings which are undefended is prohibited” (Convention [IV] Respecting the Laws and Customs of War on Land, 1899; 1907). Likewise, article 27 states: “In sieges and bombardments all necessary steps must be taken to spare, as far as possible, buildings dedicated to religion, art, science, or charitable purposes, historic monuments, hospitals, and places where the sick and wounded are collected, provided they are not being used at the time for military purposes.” 
Thus, the bombardment of cities or villages in which innocents are present is prohibited. However, there are exceptions: locations frequented by civilians but currently being used by the enemy to conduct military operations, may be targeted. 
Protocol I of the Geneva Conventions expands on this article: Article 51(4) specifies: 
Indiscriminate attacks are prohibited. Indiscriminate attacks are: (a) those which are not directed at a specific military objective; (b) those which employ a method or means of combat which cannot be directed at a specific military objective; or (c) those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol; and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction (Protocol Additional to the Geneva Conventions of 12 August, 1949, 1977). 
Protocol I also enumerates three precautionary measures which must be adopted by attackers in order to properly distinguish between civilians and combatants: first, article 57(2)(A)(1)(2) stipulates that “every measure possible be taken to verify the character of the objective being attacked to ensure that it is not comprised of civilians or civilian objects; likewise, means and methods must be chosen carefully.” Second, Article 57(2)(3) stipulates that attackers must warn the civilian population of the impending attack in order to allow them to distance themselves from the objective. Finally, according to article 51(5)(A), a collection of military and civilian objectives cannot be treated as a single target, in other words, military objectives and civilian objectives must be clearly distinguished from each other. Likewise, article 51(7) prohibits locating military facilities in proximity to the civilian population and also prohibits directing civilians to military facilities in order to use them as human shields.
That being said, and despite the clear requirement of separating between military and civilian objectives, the principle of distinction does not prohibit conducting military operations in an area which includes both military and civilian objectives as long as the actions stand up to the criteria of proportionality (Ben-Naftali, 2006) 
Distinction between Combatants and Civilians
The distinction between civilian and combatant was enshrined in the First Hague Convention and later in Protocol I to the Geneva Conventions. 
The Hague Convention provides conditions for being considered a combatant. Article 1 states that combatants are those who:
1. are commanded by a person responsible for his subordinates; 
2. have fixed distinctive emblems recognizable at a distance; 
3. openly carry arms; 
4. conduct their operations in accordance with the laws and customs of war. 
If there is any doubt as to whether an individual constitutes a combatant or a civilian, he or she should be treated as civilian. 
Low-intensity warfare raises a problem: combatants are often guerilla fighters, participating in a national struggle for independence against a foreign occupier and employing the element of surprise as their primary tactic. They cannot always adhere to the requirements of the Hague Convention. Protocol I to the Geneva conventions was meant to address this issue by moderating the responsibility of distinction placed upon soldiers: Article 43 of Protocol I requires that for a person to be considered a combatant he or she must belong to a military unit that is organized, subordinate to a commanding officer, and subordinate to an internal disciplinary system which forces members to comply with international laws of warfare. So far, these requirements are very similar to those appearing in the Third Geneva Convention (The Geneva Convention relative to the Treatment of Prisoners of War, 1929 article 4). However, Protocol I adds an additional article, which has been subject to dispute. Article 44(3) states that the obligation of combatants to distinguish themselves from the civilian population may be dependent on circumstances; if, however, a combatant is unable to distinguish himself from the civilian population he will still retain the status of a combatant – as long as he carries his arms openly while preparing for or engaging in military activity. 	Comment by Avi Kallenbach: מגמיש
This article was fraught with controversy. Some argued that it missed the point of humanitarian law and blurred the line between civilians and combatants, allowing combatants of non-government actors to benefit from the immunity granted to civilians, while benefitting from the rights afforded to prisoners of war. Due to its wording, Israel, the United States and the UK refused to ratify the convention (Ben-Naftali, 2006). Article 44(2) has also been the subject of dispute. It states that while all combatants are obliged to obey the rules of international law, violations of the rules do not deprive a combatant of his right to be treated as prisoner of war if he falls into the power of an opposing party.
Actively participating in acts of terror
Another challenge when distinguishing between combatants and non-combatants during low-intensity warfare is the active participation of civilians in acts of terror. Are such people to be treated as combatants or civilians? Protocol I of the Geneva Conventions, article 51(1) states that “the civilian population and individual civilians shall enjoy general protection against dangers arising from military operations”; 51(2) states that “the civilian population as such, as well as individual civilians, shall not be the object of attack”; and article 51(3) states, “acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited. Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a direct part in hostilities.”
The question is how to define “for such time.” 
In a ruling from 2005, pertaining to the legitimacy of Israel’s targeted killings of terrorists, then president of the Israeli supreme court, Aharon Barak, noted the inherent difficulty of determining whether or not a civilian is taking an active part in hostilities. He argued that the following people can be considered directly involved in terror: “a person who collects intelligence on the army, whether on issues regarding the hostilities or beyond those issues; a person who transports unlawful combatants to or from the place where the hostilities are taking place; a person who operates weapons which unlawful combatants use, or supervises their operation, or provides service to them [not including selling medical supplies or food L.K.], be the distance from the battlefield as it may. All those persons are performing the function of combatants” (The Public Committee against Torture in Israel et al. v. Government of Israel et al., 2005). In other words, according to Barak, function determines who is considered an active participant in terror. 
In the same ruling, Barak examines the time requirement, of participating in acts of terror and whether or not one who is no longer participating in such an act may be targeted. On the one hand, Barak argues that it is prohibited to harm a civilian who directly took part in acts of terror only once or sporadically but now desists from doing so. On the other hand, one cannot make a sweeping prohibition against harming any person who does not fall into the category of a combatant yet takes an active and extensive part in terror activities. Thus, according to Barak each case must be evaluated according to the following four considerations:
1. Well based information is needed in order to identify a person and his activities; 
1. A civilian taking a direct part in terror activities cannot be attacked if a less harmful means can be employed (as prescribed by the principle of proportionality).
1. After an attack on a civilian suspected of taking an active part in act of terror, a thorough investigation regarding his identity must be conducted; in cases of error, his family should be compensated. 
1. If innocent civilians nearby came to harm, the harm is considered collateral damage which must withstand the proportionality test (The Public Committee against Torture in Israel et al. v. Government of Israel et al., 2005). 
As opposed to Barak, Antonio Cassese, an expert in international law, argued that a civilian who actively participates in hostilities loses his immunity as a civilian only during the specific period of time during which he takes an active part in hostilities (for instance, when he is planting a bomb or actively firing a weapon). The moment a civilian down his weapon he ceases to be a legitimate target for attack. Thus, according to Cassese, a person who aids in the planning of hostilities or sends others to commit such actions, is not considered a legitimate target. 
In his book, Just and Unjust Wars (1977), Michael Walzer proposes a hierarchy of distinctions between combatants and civilians and between different types of civilians, in order to determine who may be targeted and when.
1. A distinction must be drawn between a soldier engaged in combat and a soldier at rest. The former may be attacked but not the latter. 
2. A distinction must be drawn between a solider and a civilian. While soldier may be attacked, civilians are protected due to their status. 
3. A distinction must be drawn between different types of civilians (between those who can be considered combatants and those who cannot) depending on their profession and its contribution to the war effort. For example, someone working in a tank factory should be treated differently than someone working in a food processing plant. The profession of the former can pose a threat to an enemy. The profession of the latter, even if its produces food consumed by the army, does not. Therefore, these civilians are considered innocent, and may not be attacked while engaged in their work. 
According to Walzer, only “military necessity” can help determine whether or not civilians involved in military activity can be attacked. Thus, for example, civilians who work in a tank factory may be attacked because they produce and provide equipment which is vital to combat. By contrast, workers, processing and packing army rations, do not pose a threat to their enemies. That being said, even in cases where civilians may be considered a valid target, it should be borne in mind that they are not armed and thus cannot be considered directly involved in hostilities. Therefore, they can only be attacked when they are actually engaged in work, that is, when they are actually participating in activities which can threaten and harm their enemies. Furthermore, even when an attack is allowed, one should first attempt to stop civilian activities or somehow destroy their products by less violent means. Only if this proves impossible, may attack be considered.
Israeli ethical philosopher, and co-author of the IDF’s code of ethics, Asa Kasher and former head of the IDF intelligence directorate, Amos Yadlin (2006) argue that a distinction should be drawn between direct and indirect involvement in hostilities. In order to do so, they formulated a scale of direct involvement in terror based on the immanence of the danger posed by the person involved. They argue that during military activities this scale should be taken into account, as much as possible. According to the scale, people directly involved in terror include: the attacker himself; a driver or guide; the one who dispatches the attacker; people preparing military equipment; a “pharmacist” who provides ingredients for an attack; people planning the attack; people who recruit others to carry out an attack; and people making decisions to carry out an attack. 
By contrast, people indirectly involved in terror are those who: develop and operate funding channels that are not vital terror activities; preach in a mosque; make payments to the families of suicide bombers (when such payment are not needed to fund terror attacks); disseminate materials which praise suicide attackers; or participate in the political, social, or religious leadership of an organization with a terror arm (but without direct involvement in attacks). 
The lives of a country’s soldiers versus the lives of civilians on the opposing side
The difficulty in distinguishing between a civilian and a soldier, and the desire to prevent harm to innocents raises an additional issue: how does one weigh the lives of “our” soldiers against the lives of civilians on the other side? In other words, must an army protect the lives of its soldiers even at the cost of causing harm to the civilian population – or perhaps an army must make efforts to protect the lives of civilians, even if it means placing its soldiers into harm’s way?
We can illustrate this dilemma with a hypothetical case: say that soldiers are being fired upon from a residence, and the soldiers do not know if civilians are present in the building. One option is to fire warning shots or have a sniper try to locate the source of the fire and aim directly at the attacker. The alternative is to request air support and have the building bombed. In the first case, soldiers are risking themselves in order to minimize possible harm to civilians (assuming there are civilians in the building). In the second case, the soldiers minimize possible harm to themselves, but significantly endanger the lives of civilians who may be present in the building. How do the soldiers in this case decide what to do?
Jeff McMahan (2010) argues that in order to provide a comprehensive solution to this issue, and to establish the limits of risks which soldiers are required to take, the principles of Just War Theory must be expanded to include a new principle: just distribution of harm between combatants and civilians. In other words, harm and risk must be distributed between defenders (i.e., soldiers) and potential victims and bystanders. 
Addressing the extent to which a country should defend its soldiers as opposed to defending civilians on the other side, McMahan argues that the lives of soldiers have value. That being said, and even though a state has a duty to protects its citizens – including soldiers – this does not give soldiers the right to consistently take less risks at the cost of causing greater harms to civilians on the other side. In addition, McMahan argues that not all combatants have a state to protect them (such as Palestinian combatants).
Kasher and Yadlin (2005a; 2005b) formulate another important scale to determine when the lives of soldiers and innocent civilians take precedence over each other. They argue that it is the prime duty of a democratic state to defend the lives and wellbeing of its citizens. When a citizen enlists in the army, the state is still required to protect his or her life albeit with certain provisions. In other words, a combatant is a civilian in uniform; his or her life is just as important as the life of the civilians on the opposite side. These same provisions allow a state to send soldiers into dangerous situations which may possibly result in their deaths, but which must still be justified with ethical arguments. Kasher and Yadlin maintain that it is important to consider the relationship between a state and soldiers: in a state where many are required by law to serve in the army (such as Israel), soldiers may only be put into danger if no other alternative exists. 
Kasher and Yadlin argue that when a state balances its obligation to protects its citizens with protection of human dignity on the other side it must follow a list of priorities which reflects its responsibility to each group: 
1. Minimum harm to the lives of citizens of the state who are not participating in the war; 
1. Minimum harm to the lives of other people (outside the state) who are not involved in terror, when they are under the effective control of the state;
1. Minimum harm to the lives of the combatants of the state in the course of their combat operations;
1. Minimum harm to the lives of other persons (outside the state) who are not involved in terror, when they are not under the effective control of the state;
1. Minimum harm to the lives of other persons (outside the state) who are indirectly involved in terror acts or activities;
1. As required, the liberties or lives of other people (outside the state) who are directly involved in terror acts or activities, may be violated and harmed. 
Thus, Kasher and Yadlin argue that a state is first and foremost responsible to the people under its effective control, and only afterwards for the lives of those outside of this control. In their opinion, the moment people involved in terror decide to hide among those who are not, in a territory not under the state’s effective control, the ensuing dangers are no longer the responsibility of the state and causing collateral damage to innocents is allowed. By contrast, the state is responsible for the lives of its own citizens, including soldiers, and therefore they must receive moral precedence (even when fighting takes places in a homogenous area populated by civilians). 
Professor of Philosophy, Avishai Margalit and aforementioned author, Michael Walzer (2009) challenge Kasher and Yadlin’s claim that soldiers should receive moral precedence over civilians of the opposite side. They argue that the claim is mistaken; it undermines the fundamental distinction between combatants and non-combatants. The principle of distinction is a means of limiting a war’s scope, a way to avoid total warfare. According to Walzer and Margalit, even in low intensity warfare, in which one of the sides is not a state but, for all intents and purposes, operates like one (such as Hamas), and even if that side adopts terror tactics, the civilians under its control must still be treated as civilians. This status affords them protection, unlike combatants who are legitimate military objectives during a war (among other things, because, regardless of a war’s antecedents or overarching goals, soldiers believe that the cause for which they are fighting is just). Therefore, they argue that soldiers must accept risks upon themselves that are higher than the danger they pose to civilians by their actions. The guiding principle of soldiers must be: “in the presence of noncombatants on the other side, fight with the same care as if one’s own citizens were the noncombatants.” In his book, Walzer (1977) further argues that while Western democratic states may find it politically or morally difficulty to risk the lives of their own soldiers, they nevertheless cannot dispatch soldiers to fight and kill others without exposing them to harm. Before dispatching soldiers to carry out an action, a state must ask itself if the objective justifies the deaths of soldiers. As soon as the answer is yes, it must accept the fact that soldiers may come to harm and be killed. Walzer explains that during warfare (including a war against terror), a moral conflict is created by a commander’s dual responsibility in combat: responsibility for carrying out orders and responsibility to civilians on the opposite side. Walzer sees subordinates as instruments which a commander can use at his discretion to win a victory. However, they are still people whose lives are in his hands and whom he is responsible for. Therefore, soldiers have the right to expect him to protect them. And indeed, a commander is obligated to reduce their exposure to harm and must take precautions not to “waste” their lives. In other words, he must not stubbornly fight battles that he cannot win or seek out victories which will gain little militarily and lose much in terms of soldiers’ lives. On the other hand, a commander is also responsible for the lives of civilians on the other side who may come to harm during the battles fought by his soldiers; he is responsible for the lives of all people effected by his activities and those of his soldiers. Therefore, despite a commander’s obligations to his soldiers, he must sometimes “turn his back” on these obligations and pile more dangers upon them in order to ensure the safety of civilians. How is this conflict resolved? Walzer asserts that when a beleaguered state’s actions endanger civilians, it must do everything in its power to minimize danger, even if this will entail putting the lives of its own soldiers at risk.
Jurist and expert on international law Mordechai Kremnitzer (2009), agrees with Walzer and Margalit that moral privilege should be given to civilians over soldiers. In his opinion, civilians in combat zones must be treated as non-involved, regardless of whether or not the territory is under a state’s effective control. Given that civilians do not choose to be in battle zones, he argues that it is forbidden to cause them harm by virtue of the obligation to protect the sanctity of human life. Moreover, whereas civilians do not pose a threat to soldiers, soldiers both pose a threat to civilians and also choose to be in the battle zone. He further argues that even within the IDF, which has a mandatory draft, individuals can choose whether or not they wish to serve in a combat unit; and if they do decide to do so, they know that there is reasonable danger of being sent into a military operation or even a war.
Walzer (2016) argues that during combat soldiers can draw a distinction between civilians being used as human shields, who have been intentionally exposed to attack by the enemy, and civilians who are not. Since human shields have been recruited by enemy combatants, who have decided to endanger civilians to serve their purposes, their deaths are the responsibility of those who enlisted them. This however is not to say that soldiers are entirely free from responsibility. Walzer explains that they are moral and military agents who can decide how they organize their attack. 
Walzer maintains that soldiers are obligated to take “some risk” for political and moral reasons. The moral reason: the moment a soldier chooses to enter in a combat zone, while he knows that he may be harmed he is also armed and knows how to defend himself. This is unlike scared, innocent, and unarmed civilians. The political reason: the aim of those who hide among civilians is to force their opponents to kill large numbers of non-combatants – something which could lead to a premature end of the war instead of victory. He argues that soldiers must fight with moral discipline, which means taking risks to minimize civilian casualties. This will create an effective and vital fighting force, comprised of soldiers inspired by the morality by which they conduct their actions.
Kasher and Yadlin (2014) oppose Walzer’s notion of “some risk.” They explain that Walzer is requiring soldiers to minimize casualties from the other side and also accept upon themselves “some risk.” In their opinion, this requirement fails to delineate the level of risk required to minimize collateral damage. In Walzer’s approach, it is the commander who must determine the nature of “some risk.” How, Kasher and Yadlink ask, can different commanders all decide for themselves what an appropriate level of risk is? They argue that there must be a rule, not subject to personal opinions, which reflects an organized ethical determination based on moral considerations which would obligate all soldiers in all given circumstances.
Likewise, they oppose the responsibility for the harm caused to civilians which Walzer places on the “shoulders” of soldiers: Walzer implies that it is the soldiers who have created the danger posed to civilians (the neighbors of terrorist) in the context of defense operations against acts of terror. Kasher and Yadlin, however, argue that responsibility for harm to civilians is first and foremost placed on the shoulders of terrorists who create a situation in which they can fall into harm’s way. This is because terrorists strike civilian targets while appearing to be civilians; they do not wear uniforms, do not openly carry arms, and operate in the vicinity of their civilian neighbors, putting them at risk, when enemy soldiers are forced to defend themselves. Thus, Kasher and Yadlin maintain that this responsibility should be taken into account when determining the proper behavior of soldiers in such circumstances.
The Principle of Proportionality
A war allows causing harm to or killing a combatant. Protocol I of the Geneva Conventions allows the same treatment of civilians who take a direct part in hostilities. However, there is an aspiration to reduce the damage inflicted by war as much as possible. From this desire is born the principle of proportionality. It applies to situations in which an attack is likely to endanger innocent civilians in the vicinity of the target.
The principle of proportionality states that every action taken must be able to justify the humanitarian harm it causes – that is, injuring or killing innocent civilians. 
The main problem in implementing this principle lies in the difficulty of being able to foresee whether a given action will be proportional or not. 
Unlike a conventional war between two sovereign states, during low-intensity warfare, innocent civilians are at far greater risk. This is because guerilla fighters often intentionally blend into the civilian population, forcing their opponents to contend with a dilemma: should they refrain from attacking a target which poses a threat – or should they proceed and thus risk causing greater harm to innocent civilians, and possibly run the risk of eroding international support? Objectives which are inherently civilian, can sometimes become military targets – for example, if enemy forces take over a school to use it as a military headquarters or as a rocket launching site. The civilian target becomes a military objective which may be attacked. However, the concern of harming innocents still remains (Blank, 2014).
The importance of adhering to the principle of proportionality appears in several articles in Protocol I to the Geneva Conventions. It states that a military operation should not be undertaken unless its value is directly correlated with the expected damage, that is, harm to human interests (such as killing or injuring innocent civilian). If it does not, it is prohibited. Article 51(5) states: “Among others, the following types of attacks are to be considered as indiscriminate: (b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” Article 57(2)(a)(3) states: “refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated;” Likewise article 85(3)b-c states that launching an indiscriminate attack, which will cause excessive deaths or injuries to civilians, as well as launching an attack against works or installations containing dangerous forces in the knowledge that such attack will cause excessive loss of life or injury to civilians – is prohibited and constitutes a grave breach of the protocol. If the action is expected to be directly proportional to the damage, weaponry and tactics must be chosen cautiously as stipulated in article 57(1): “In the conduct of military operations, constant care shall be taken to spare the civilian population, civilians and civilian objects.” 
Article 57 (2a) (2) refers to “tak[ing] all feasible precautions in the choice of means and methods of attack with a view to avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and damage to civilian objects or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” 
According to international law expert, Christopher Greenwood, one way to minimize collateral loss of civilian life during a military operation, is to determine whether the same military objective can be achieved with smaller humanitarian damage, that is, by employing other available tactics or weapons (Estreicher, 2011).
Article 57(2 C) raises the importance of giving prior warning: “(c) effective advance warning shall be given of attacks which may affect the civilian population, unless circumstances do not permit.” Moreover, 57(3) explicitly states that “When a choice is possible between several military objectives for obtaining a similar military advantage, the objective to be selected shall be that the attack on which may be expected to cause the least danger to civilian lives and to civilian objects.” 
In the Public Committee Against Torture in Israel v. State of Israel (2005) then president of the supreme court, Aharon Barak ruled that the test of proportionality “bears on its shoulders [...] the constitutional conception that the ends do not justify the means. It is an expression of the idea that there is an ethical boundary which a democracy cannot pass, even if the objective it wishes to achieve is worthy.” Despite the understanding that the ends do not justify the means, there are no clear tests to determine if the principle has been breached by one of the two sides. Therefore, both sides of a conflict must exercise wide discretion when implementing it (Shany, 2009).
Proposals for finding a balance between military necessity and humanitarian harm
Different philosophers and jurists have different methods for finding this balance. 
In his ruling, Public Committee Against Torture in Israel v. State of Israel (2005), Barak provides examples to illustrate the proper way to find a balance between possible harm to civilians and projected military benefit: one such example, is the case of a combatant who fires upon soldiers or civilians from his porch. Were these soldiers to simply fire back at him, their action would be considered proportional – even if an innocent civilian bystander was harmed in the process. By contrast, were they to call an airstrike to bombard the house, causing harm to dozens of residents and bystanders, this would not.
Expert of international law, Yuval Shany (2009) also discusses the justification of a military objective. He maintains that the relationship between the military benefit of an attack on the one hand and humanitarian damage on the other requires a comparison of two values which cannot be quantified: human life versus military objectives. Therefore, he argues, that both sides of a conflict must exercise their own wide discretion when implementing the principle.
This balance between military benefit and humanitarian interests (causing foreseeable damage) is especially problematic if different decision makers hail from different backgrounds and subscribe to different sets of values. A committee that examined the NATO bombings of Yugoslavia in 1999 (leading to the deaths of some 500 Yugoslavian civilians, in more than 10,000 attacks) which were meant to force the Serbian government to bring an end to the civil war is Kosovo, and which were undertaken without approval from the UN Security council, also argued that it is unreasonable that commanders, with different doctrinal backgrounds, different military experiences, and different military and national histories, would agree among themselves in situations which are not patently clear. This is the reason why finding a balance between interests cannot be based on the relative weights given to them by commanders in the field; such decisions should be dictated by normative rulings that every “reasonable commander” must follow (Shany, 2009). 
In 2002, the State of Israel, conducted an operation against Salah Shehade, head of Hamas’ military arm (the Izz ad-Din al-Qassam Brigades). He was on the top of Israel’s wanted list in the Gaza Strip, responsible for dozens of terror attacks that had led to the injury and death of hundreds of Israeli civilians and expected to plan further attacks in the future. The assassination consisted of dropping a one-ton bomb from an F-16 on the house in which Shahade was hiding. Because Shahade was often near civilians, planned attacks had been canceled several times already. On the day of the attack, the Shabak reported that there was a low probability of civilians being in the house, and the operation received approval. To ensure, with as much certainty as possible, that the attack would not result in extensive collateral damage, it was carried out at night, when the streets were expected to be empty; likewise, a single bomb was chosen, minimizing – so it was claimed by experts – the possibility of missing the target and hitting adjacent buildings. 
Despite attempts to minimize collateral damage, the intelligence information obtained by the Shabak proved faulty. As a result of the attack, not just Shahade, but also his wife, three of his children and 14 civilians (including children) were killed. Moreover, 100 innocents were wounded, and 30 buildings destroyed (Somfalvi, Bachur & Wakad, 2002). Was this action proportional? Did killing someone like Salah Shahade justify the extensive harm caused to innocents? Israel claimed that the attack was meant to neutralize “a known terrorist, responsible for hundreds of attacks against civilians in the past few years.” It, however, expressed its regret for the harm that befell civilians. Kofi Annan, Secretary General of the United Nations claimed that “Israel has the legal and moral responsibility to take all measures to avoid the loss of innocent life; it clearly failed to do so in using a missile against an apartment building“ (Goldenberg, 2002). He also argued that Israel must desist from such strikes and adhere to international humanitarian law (Somfalvi, Bachur & Wakad, 2002). In other words, in the eyes of the international community, the attack did not stand up to the standards of proportionality 	Comment by Avi Kallenbach: https://www.theguardian.com/GWeekly/Story/0,,762311,00.html
The main difficulty in implementing this principle lies in the difficulty of foreseeing whether a given action will be proportional or not. As can be seen from Barak’s example, and the example of Shahade’s assassination, each case must be judged individually. 
The commission which examined the NATO bombings in Yugoslavia proposed a number of tests to help decision makers determine whether an action clearly lies outside of the bounds of proportionality: 1. Can a similar result be obtained from alternative weapons which will not cause as much damage? 2. Was the damage foreseen? 3. Was the breach of the principle of proportionality “clear.” The commission also stated that when examining the legality of weapons or tactics, the requirements of proportionality should be examined based on the number of times in which the weapons or tactics have been used. Likewise, the committee claimed that an additional major problem is the normative vagueness surrounding the issue, that is, the fact that evaluating military benefit is subjective and depends on the system of values to which the evaluator subscribes (Ben-Naftali, 2006). 
The lives of soldiers versus the lives of civilians on the opposite side
“What should be the relationship between the obligation to respect the principle of proportionality and avoid excessive collateral damage, […] while at the same time reducing as much as possible danger to its soldiers” (Ben Naftali, 2006, p. xxx). 	Comment by Avi Kallenbach: page number needed
No clear rules in the aforementioned international conventions expressly address whether or not soldiers must expose themselves to great danger in order to uphold the principle of proportionality. Therefore, the issue is subject to interpretation. Article 51(5)(b) of Protocol I states that “the following types of attacks are to be considered as indiscriminate [...] (b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” The writers of the protocol used the word “excessive” not “disproportional,” to describe the balance between military and humanitarian interests. They were concerned about adopting an overly stringent standard which would pose difficulties for effectively waging warfare (Shany, 2009). In the NATO bombings of Yugoslavia, for example, aerial bombardment was chosen in order to minimize as much as possible military losses, even at the cost of causing greater harm to the civilians on the opposite side. It was called a “zero casualty campaign.” NATO adopted a tactic of bombing from high altitude so that its jets could fly above Serbian anti-aircraft missile range, even though this posed a greater danger to the lives of innocent civilians. The committee which reviewed these bombing did not conclude that high-altitude bombings violated the principle of proportionality (Shany, 2009). This implies that sometimes it is legitimate to choose a combat strategy designed to protect the lives of combatants, even if it causes greater harm to civilians on the other side. The adopted combat strategy should, therefore, be considered carefully. 
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