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“Now, whether (in the first place) it is to be anticipated from an epicurean concourse of efficient causes that states, like atoms, by accidental shocking together, should go through all sorts of new combinations to be again dissolved by the fortuitous impulse of fresh shocks, until at length by pure accident some combination emerges capable of supporting itself (a case of luck that could hardly be looked for); or whether (in the second place) we should rather assume that Nature is in this instance pursuing her regular course of raising our species gradually from the lower steps of animal existence to the very highest of a human existence, and that not by any direct interposition in our favor, but through man’s own spontaneous and artificial efforts (spontaneous, but yet extorted from him by his situation), and in this apparently wild arrangement of things is developing with perfect regularity the original tendencies she has implanted (…)”. The seventh proposition.

“The History of the Human Species as a whole may be regarded as the unraveling of a hidden Plan of Nature for accomplishing a perfect State of Civil Constitution for society in its internal relations (and, as the condition of that, by the last proposition, in its external relations also) as the sole state of society in which the tendencies of human nature can be all and fully developed”. The eighth proposition.

Emmanuel Kant, Idea of a Universal History on a Cosmopolitical Plan (1784). Political Writings, tome VIII, Berlin, 2002, Seventh and Eighth Proposition, p. 13 et 14.
Résumé

D’un point de vue diachronique, il est peu contestable que le droit international est entré, à l’ère post guerre froide et postcoloniale, dans une phase de recomposition. Ses assises institutionnelles et structurelles se redéfinissent avec l’éclatement de ses fonctions sociales et surtout les attentes légitimes des peuples d’une paix mondiale. Le moment n’est-il pas venu d’abandonner le concept contemporain de droit international dont l’ambivalence intrinsèque est davantage marquée au regard des profondes inégalités entre les États et les régions du monde. Plus qu’autrefois, le droit international actuel est à la fois un instrument de domination et d’émancipation pour les acteurs qui l’utilisent. Ce droit contesté est tout autant une arme redoutable des puissances que le dernier rempart des plus faibles. Dans cette époque nouvelle où le brouillard se dissipe peu à peu sur la nature et les fonctions du droit international, où, partout, les peuples réclament plus de liberté et de justice, quel est le fondement de l’ordre juridique international ? Le recours à l’expression droit des gens en tant que droit universel de l’humanité n’est-t-il pas désormais plus approprié ? A partir de l’historiographie du jus gentium et de la systématisation kantienne du droit, l’article examine les fondements du droit des gens cosmopolitique. Il demontre également que le contenu du droit des gens cosmopolitique est le reflet de l’humanisation progressive de l’ordre juridique international. Recourant à l’idée kantienne de la civitas gentium, l’article conclue que le nouveau droit de la communauté internationale n’est plus seulement, un simple droit de la coexistence pacifique entre souverains ou même celui de la coopération entre États, mais plutôt un droit de la collaboration entre gentes.

Abstract

From a diachronic point of view, there is little doubt that international law entered a phase of reconstruction in the post-Cold War and postcolonial era. Its institutional and structural foundations are redefined with the extension of its social functions and above all the legitimate expectations of the peoples of the world for a lasting peace. Regarding the profound inequalities between States and regions worldwide, is it not time to abandon the contemporary concept of international law whose intrinsic ambivalence is more marked? More than in the past, current international law is at the same time an instrument of domination and emancipation for the actors who use it. This contested law is as much a formidable weapon of the powers as the last bulwark of the weakest. In this new era, when the fog gradually disappears over the nature and functions of international law, where people everywhere demand more freedom and justice, what is the true basis of the international legal order? Is not the use of the concept of “law of nations” as the universal law of humanity more appropriate? Based on the historiography of jus gentium and the Kantian systematization of law, the article examines the foundations of cosmopolitan inter-national law. Furthermore, it shows that the content of cosmopolitan inter-national law is a reflection of the progressive humanization of the international legal order. Recalling the Kantian idea of civitas gentium, the article concludes that the emerging law of the international community is no longer merely a law of peaceful coexistence between sovereigns or even of inter-State cooperation but rather a law of collaboration between gentes.

Introduction

The idea that the international legal order is searching for an identity is surely one of the most widely shared assertions of contemporary legal thought. Faced with the current challenges of international law, it is interesting to examine the foundations of our discipline from a diachronic perspective. To describe the foundations of international law today inevitably condemns us to detailing what once existed but has now all but disappeared, or to try to predict what the legal order will look like in the future, in other words to play the oracle. Clearly, both have their drawbacks. But if one takes a purely synchronic look – a 3D snapshot – at the structure of the current international legal order, one notices a normative system between two ages, one that is at a difficult stage of change, with two fundamentally different rationales fighting for control. The first, which came out of the Charter created by nation states, is well established and widely known down to the very last detail, but has clearly lost some of its momentum, outpaced by the huge and extraordinarily complex developments that have taken place in the world today. According to Emer de Vattel, this “classical” approach constitutes the normative basis of the “Great society of nations”
 whose historicity is rooted in Western modernity. The second, relatively new approach, which reflects a more fragmented “international community”
, is flourishing, but has yet to find its way and scope for expansion in the gaps left by the retreat of the traditional approach and new areas in search of normativity. 

The balance between these two rationales is dynamic and unstable; it does not develop linearly, but in stages. This is because the very concept of a legal order prevents immediate normative change from taking place every time there is a shift in the de facto situation. In other words, the very idea of a normative system implies a “resistance” of its norms when it comes to contrary facts, even if it is very tempting to see the discordant practices of States, with regard to current security challenges for example, as a chipping away of the legal order’s use of force, largely developed in the aftermath of the Second World War. By nature, law has a number of analysis and assessment tools at its disposal that can allow its rules to be adjusted in response to the evolving needs of society. Isn’t the main aim of norma and regula to shape the behavior of those it addresses by fixing, as it were, past situations? As Georges Abi-Saab quite rightly acknowledges: 

If, whenever there is a change in the facts, this automatically affects their status juris, there is neither continuity nor normativity. It is a pseudo-system which cannot correct, distribute, or even condemn, but only serve as a specific rhetoric of justification to all that exists at a given moment; Because the “ought to be” follows instantly and automatically the “is” to redo its image.” 

There is little doubt that international law as a whole is now at a crossroads. Whether it is in search of a new identity or not, it has become almost trivial to declare that the international legal order is in turmoil, and a banality to say that the system is changing rapidly. Not only is the influence it has on peoples’ lives increasing following the extraordinary process of socialization
 and expansion of its content, but the ideas that give rise to it are also undergoing a profound renewal. If the current changes in international law are perceived, in terms of normativity, as being a consequence of the upheavals going on in the world, then its fundamental principles and institutional foundations must reflect the transformations of the current system. For some, including Prosper Weil, 

“International law changes (or must change) because the world changes; for others, it changes (or must change) for the world to change”
. 

Nonetheless, a simple examination shows that contemporary international law has seen an increase in social functions, which are both assigned to it and assert themselves on it, in numerous fields, like the law of cooperation, and are in constant expansion. Some say a law of coexistence still exists, one that applies to equal sovereigns and plays a part in regulating their respective jurisdictions and concomitant demands. It is argued that the function of international law therefore involves, as it has done in the past, ensuring inter-state coexistence and cooperation, even though the extent and implications of these objectives are not in any way commensurate with what they once were in classical international law
. Internationalists must therefore situate their ideas within a legal system that is constantly evolving, particularly given that the coordinates of current international law have been modified without the foundations of the international order itself having been restructured
. When a legal system is formed, we are often inclined to lose sight of the historical circumstances that have shaped it and that continue to give it its value; in other words, we forget that it is the sign of a temporary state of affairs, a synchronic reflection of reality. In light of the realities of international life today, theoreticians of international law can no longer afford the luxury of simply providing spurious justifications for the actions of sovereigns and therefore forever remain “tiresome comforters”
, to use Kant’s lovely expression. 

Legal positivism in international law has made the compulsory character of legal norms contingent, 

“not [on] their conformity to superior considerations of reason, justice or common good, but exclusively from the fact that they are expressed in a tangible external fact: their effective recognition and observation by States.”

The positivist paradigm has, by borrowing its methodology from the physico-mathematical paradigm developed by Galileo and especially Descartes, 

“instinctively rallied in the 19th century with the voluntarist tradition for which the legal phenomenon is reduced to the acts of will of the rulers.”
 

For this school of thought, Law is that which is applied by an act of will at a given time and a given place: positive law. With no interest beyond lex lata, positivism prohibits any consideration of the legislator’s intentions. De-axiologised in this way, the law is then subject to pure theory. Regarding this, Hans Morgenthau rightly believed that legal positivism 

“delimits the subject-matter of his research in a dual way. On the one hand, he proposes to deal exclusively with matters legal, and for this purpose strictly separates the legal sphere from ethics and mores as well as psychology and sociology. Hence, his legalism. On the other hand, he restricts his attention within the legal sphere to the legal rules enacted by the state, and excludes all law whose existence cannot be traced to the statute books or the decisions of the courts. Hence, his étatist monism”.
 

Influenced by the positivist paradigm, which is built on a nominalist ontology, classical theory of the sources of law, which is rooted in 

“State-centric law and axiological neutrality”
 

reduces legal normativity to mere law, in a formal sense. As such, by reducing law to a commandment or hierarchical order based on sanctions, positivist thought fails to account for other diverse aspects of the law (such as the state itself being subject to internal law) and this purely horizontal logic denies international law any autonomy whatsoever
.
In light of the system’s current momentum, either we abandon this positivist paradigm that fails to grasp the full complexity of international normativity, or one must, once and for all, vindicate Austin
, Hart and Morgenthau for whom, in the absence of common interests, “a system of centrally organized sanctions”
 and a balance of powers, there can be no genuine normative order on an international level. 

From a diachronic point of view, there is little doubt that international law entered a phase of reconstruction in the post-Cold War and postcolonial era. Its institutional and structural foundations are redefined with the extension of its social functions and above all the legitimate expectations of the peoples of the world for a lasting peace. Regarding the profound inequalities between States and regions worldwide, is it not time to abandon the contemporary concept of international law whose intrinsic ambivalence is more marked? More than in the past, current international law is at the same time an instrument of domination and emancipation for the actors who use it. This contested law is as much a formidable weapon of the powers as the last bulwark of the weakest
. In this new era
, when the fog gradually disappears over the nature and functions of international law
, where people everywhere demand more freedom and justice, what is the true basis of the international legal order? Is not the use of the concept of “law of nations” as the universal law of humanity more appropriate? The emerging law of the international community is no longer merely a law of peaceful coexistence between sovereigns or even of inter-State cooperation but rather a law of “collaboration”
 between gentes
; in the meaning that Blackstone gave it, for whom: 
“The law of nations is a system of rules, deducible by natural reason, and established by universal consent among the civilized inhabitants of the world; in order to decide all disputes, to regulate all ceremonies and civilities, and to insure the observance of justice and good faith, in that intercourse which must frequently occur between two or more independent states, and the individuals belonging to each”.

In this very unique context marked by the bewilderment of people and fear of the other, we hope to offer a short and succinct commentary on the current foundations of the international legal order as a whole. Regarding the progressive humanization of the international order, we aim to show that the Kantian idea of a cosmopolitan international law has never been so pertinent and timely. First, we will briefly examine the historic trajectory of jus gentium (I), then, taking Kant’s ideas as a starting point, and to a lesser degree Vitoria’s as well, we will look at the foundations of this new cosmopolitan international law (II). Finally, we will demonstrate that the function of cosmopolitan international law, in an increasingly globalized world, involves organizing the “collaboration” between different nations or gentes (III).

I. The concept of jus gentium has followed a contrasting historical trajectory

When one reads the writings of Roman juriconsults and glossators, postglossators and the work of historians of international law, one realizes that the concept of jus gentium evolved unevenly before finally designating,, designating , in the decades following the famous Peace of Westphalia, what is now called international law. As we know, in the system of Roman law, jus gentium was made up of a set of rules and institutions that were separate from jus civile. Whereas the latter was reserved for Roman citizens (cives), jus gentium applied to the legal relationship of foreigners in Rome. Thus, jus gentium applied to legal relationships involving a cross-border or international element. According to Peter Haggenmacher, the law of nations constituted a law for “everybody”, so to speak. Which is one of the possible meanings of gentes or the law of foreign nations. These rules were created by the praetor peregrinus and formed part of the Roman legal order
. In this sense, jus gentium fell under private law, or even, private international law. But when one examines the kinds of matters governed by jus gentiun, everything suggests that the concept also had a public meaning aimed at legal relations between sovereign entities. For example, in Digest Pomponius states: 

“When anyone strikes the envoy of our enemy, he is considered to be guilty of an act against the Law of Nations, because envoys are considered sacred. Therefore, if any ambassadors of a nation with whom we are at war are with us, it has been established that they are free to remain; for this is in conformity with the Law of Nations.”

The inviolability of sovereign representatives thus falls within jus gentium. The list supplied by Isidore de Séville is even more explicit: jus gentium covers matters such as war, peace treaties, the occupation of territory, slavery and the inviolability of ambassadors. The law of nations therefore means a set of institutions that, rather than being exclusively Roman, are common to all nations
.

The question that immediately springs to mind concerns not so much the areas of application of jus gentium as its principles of validity. Does it fall under jus naturale in the sense that Isidore de Séville gives it or jus positivum founded on universal inter-national custom? The way this issue has been tackled by the founders of international law demonstrates the ambiguity of the concept of jus gentium. By basing themselves on the Thomistic theory of law, the theologian-jurists of the second Spanish scholastic, and its leader Francisco Vitoria in particular, associated jus gentium with natural law. Jus gentium therefore derives its validity from natural law, the legal basis of an ius communicationis et societatis humanae that requires all peoples of the world (gentes) to offer each other mutual hospitality and maintain peaceful relations. The violation of this natural law of communication constitutes injuria and gives grounds for a just war
. But Vitoria’s universalist vision is not shared by Francisco Suarez who believes that
“the law of nations is not part of natural law, but is essentially different from it. It may be that they coincide in many ways, but nevertheless there are formal and specific differences between them”
. 

Even if he recognizes many similarities with natural law, Suarez nonetheless highlights the differences in content, degree of mutability and universality
. For Hugo Grotius, and even Alberico Gentili, jus gentium falls under positive law, which is distinct from natural law because it is introduced through custom and by means of [a tacit agreement between nations. Jus gentium therefore, derives its authority from the will of all or at least of many nations”
]. Grotius makes a distinction between jus gentium primarium and jus gentium secondarium. The latter is specifically aimed at the legal relations maintained by States as sovereign entities. However, this law of nations did not amount to, in and of itself, a complete system of international law. To achieve this, the work of Thomas Hobbes and the humanist writings of the eighteenth century were needed for the discipline of international law to finally take shape.

We believe that it was the inter-state reality of an international society that inspired the classical thinkers looking at the law of nations in the middle of the eighteenth century, and the Neuchâtel jurist, Emer de Vattel, in particular, to develop an international law of coexistence whose normative content reflects the selfish interests of sovereigns. The singularity of Vattel’s doctrine – and in this he was heavily influenced by German philosopher Christian Wolff – is that he successfully generated a connection between the law of nations and law proper to individual states, and attached it to a strictly inter-state vision of international society. It is therefore not surprising, in view of the current historiography of international law, that Vattel’s The Law of Nations clearly states:
“a realistic vision of international relations where states have the normal task of acting in priority to ensure their safety and that of their population”.

Compared to his predecessors, namely Grotius, Pufendorf and in some respects Wolff, Vattel’s The Law of Nations constitutes an actual systemic model whose general scheme is structured around a normative dualism that vacillates 

between a necessary law “that consists in the application of the law of nature to nations”,
 and a positive law which “proceed from the volition of nations.”
 Besides, therefore, the inalterable natural law, transcendent and immutable in principle, develops, according to the will of the States, a positive law which is essentially contingent and therefore inconsistent by nature. By following this duality in the structure of norms, Vattel makes a distinction that has become essential, that between internal law and external law. for the Helvetic jurist, “the obligation is internal, as it binds the conscience, and as it comprehends the rules of our duty: it is external, as it is considered relatively to other men, and as it produces some right between them.”

The internal obligation binds only in foro interno because it proceeds from natural law. It’s therefore, always the same in nature though it varies in degree
. The external obligation “is divided into perfect and imperfect, and the right that results from it is also perfect and imperfect”.

Vattel completes its nomenclature by specifying that “the perfect right is that to which is joined the right of constraining those who refuse to fulfill the obligation resulting from it; and the imperfect right is that unaccompanied by this right of constraint. The perfect obligation is that which produces the right of constraint; the imperfect gives to another only the right to demand”.

In Vatell’s model
, sovereign States have perfect and imperfect obligations to themselves, and to others. The only distinguishing criterion is the possibility of coercion. The law is always imperfect when the obligation that derives from that law depends on the judgment of those it is supposed to be imposed on. 

Because, states Vattel, “for in this case, was there a right of constraint, it would no longer depend on the other to resolve what ought to be done in order to obey the laws of conscience”.
 The obligation of a state is always imperfect in relation to another state when the decision of what it has to do is reserved to itself; and this kind of decision is reserved to the state on all occasion where it has the right to be free. 

Since the States form an “International Society” together, they are obliged to each other to the offices of humanity. According to the philosopher of Neuchatel, “the offices of humanity are those succours, those duties, to which men are reciprocally obliged as men, that is, as social being which necessarily stand in need of a mutual assistance for their preservation, for their happiness, and for living in a manner conformable to their nature”. However, says Vattel, “the laws of nature being no less obligatory to nations than individuals, what a man owes to other men, a nation, in its manner, owes to other nations”.
 
Such is for Vattel, the foundation of the common duties of those offices of humanity to which nations are reciprocally bound one to another. Therefore, states are mutually obliged to each other even though their obligations are binding only in conscience.

In this Vattelian model, it is the voluntary law of nations that forms the basic framework of the international legal order and ties all nations together. These nations are all presumed to have consented to the order by virtue of the “international community” they are supposed to form: for Wolff, they are the citizens of a civitas maxima, for Vattel, the members of a Great society of nations
. With Wolff and Vattel, therefore, an autonomous legal discipline based on its own principles emerges that governs all legal relations between independent states in times of peace as in times of war.

This, then, is a very brief overview of the most significant stages in the evolution of the concept of jus gentium, from its ancient privatist origins to Kant, who turned it into a public inter-state law, to which Bentham gave a ‘modern’ meaning of international law not long before the famous Project for a Perpetual Peace was published. But jus gentium in Kant’s formulation has a very unique basis.

II. The basis of the cosmopolitan law of nations is rooted in the Kantian systematization of law

In his systematization of law, Kant distinguishes three categories of normative relations according to the type of human interaction or the way to mutually exert influence on one another; each order having its own personal scope of application. Thus, beside jus civitatis of each state and jus gentium “governing the relations of states among one another”,
 Kant adds a third normative order to complete his legal edifice: the cosmopolitan law, “to the extent that individuals and states, who are related externally by the mutual exertion of influence on each other, are to be regarded as citizens of a universal state of humankind”.
 Each of these three normative orders is the subject of one of the final articles of the Perpetual Peace Project.

Jus civitatis governs the relationships between citizens of a single state. It is the state’s internal law, whose organization along republican principles is one of the conditions of perpetual peace. As for jus gentium, Kant sees it as an exclusively inter-state law. As we have already seen, the historicity of this law of nations has its roots in Western modernity. The result of a lengthy contrasting growth that took place over several centuries, it is the classical representation of an international order that fixes the rules of interaction between equally sovereign states. 

But this codex of sovereigns
 whose illustrious defenders remain miserable comforters is, for Kant, a pure illusion inasmuch as it does not have “the least amount of legal force and cannot have such force (since states as such are not subject to common external coercion)”. 

For Kant, the law of nations cannot be conceived “as a right to war”.
 This would be a presumptive right to determine what is right, “not according to universally valid external laws that restrict the freedom of every individual, but rather by means of violence, according to one-sided maxims”.
  

On this particular point, Rousseau is more categorical; the set of rules accepted between States cannot have transcendent legitimacy. There is no law of nations in the true sense of the word: “it is certain that, for want of any sanction, its laws are illusions even weaker than the law of nature. The law of nature speaks at least to the heart of the individual; but international law, having no other sanction than the interest of those who voluntarily submit to it, can never make its decrees respected except in so far as they are supported by self-interest”.

In this perspective, Kant comes to the Hobbesian concept of a “law of nations” from another direction. Indeed, for Hobbes, all individuals in the pre-social state possess both a natural right and a natural law. But as we know, neither one has anything to do with ius naturae or lex naturalis of the scholastic tradition. A natural right comes down to an individual’s freedom to exercise their powers in order to ensure their survival in the context of a permanent war of all against all. As for natural law, this consists of a set of prudential regulations that indicate to individuals how best to survive in the state of nature and, if possible, how to extract themselves from this state of nature through the establishment of a social pact creating a commonwealth, or civil society, which involves the total abandonment of man’s original natural right. The introduction of a civil status is the only condition that makes durable peace possible. However, this does not apply to sovereigns, who remain in the state of nature regarding their mutual relations. They continue to enjoy their natural rights, which give them absolute power to assess situations and act accordingly; all they have to help guide their actions is natural law, this set of prudential regulations that ensures or, at the very least, assists in their survival. But, when applied to sovereigns, says Hobbes, this natural law is called the law of nations: 

“Concerning the Offices of one Sovereign to another, which are comprehended in that Law, which is commonly called the Law of Nations, I need not say any thing in this place; because the Law of Nations, and the Law of Nature, is the same thing.  And every Sovereign hath the same Right, in procuring the safety of his People, that any particular man can have, in procuring the safety of his own Body. And the same Law, that dictateth to men that have no Civil Government, what they ought to do, and what to avoyd in regard of one another, dictateth the same to Commonwealths, that is, to the Consciences of Sovereign Princes (…)”.

Clearly, then, Hobbesian theories about the law of nations are very different from those put forward by canonist-theologians and humanists of the sixteenth, seventeenth and eighteenth centuries in particular. But, paradoxically, this conceptualization of the “law of nations” had the effect of crystallizing the idea of a homogenous group of sovereign subjects who, in a “civilized” world of civitates, are the sole beneficiaries of this law of nations
. But under the weight of State practice, this law of nations finds itself discredited, and thus becomes a hollow illusion to be dispelled and replaced by a genuine rule of law. Because, for Kant, 

“Yet what applies under natural law to human beings in the lawless condition, namely, that they ‘ought to emerge from this condition’, cannot also apply to states under international law (since, as states, they already have an internal legal constitution and have thus outgrown the coercion by which others subject them to a broader legal constitution according to others’ conception of law)”.

The concept of “international law” introduced by Bentham is even more problematic. The reference to natural law disappears and is replaced by a positive approach. In creating this new term, Bentham in fact overlooks the idea of universal citizenship. If “international law” is the only type of relationship to exist between nations, then belonging to the “Great family” of humankind disappears as a legal category. States are the sole mediators of law between nations. It is by forming states that nations become legal entities, and it is how sovereign states become subject to a specific legal order. 

A genuine new legal order must then be established, one whose normative content and structure reflect the legitimate aspirations of nations for peace and respect for human dignity as a universal value.
According to Kant, the “growing prevalence of a wider community among the peoples of the earth has now reached a point at which the violation of right at any one place on the earth is felt in all places”.
 For this reason, the idea of cosmopolitan law is no fantastic or exaggerated conception of law. Rather it is a necessary supplement to the unwritten code of constitutional and international law of humankind in general, and hence for perpetual peace. 

The Kantian idea of a cosmopolitan law seeks to resolve the problem of the conditions under which freedom, with a view to peace, is achieved between individuals and between nations. If freedom is a right specific to humanity, in other words one that is reciprocal and universal, then to have any hope of achieving it means that civic law, public international law (in the classical sense) and cosmopolitan law all need to be considered together rather than separately. The rules of jus cosmopoliticum govern a collection of hybrid relations that are not subject to a state’s internal legal system or the law of nations. Its subjects are individuals and states that make up a society of mankind.
The third definitive article of perpetual peace states that “cosmopolitan law shall be limited to the conditions of universal hospitality”.

This law considers mankind and states, both in their external relations and in their reciprocal influence on each other, as citizens of a universal state of mankind. It therefore relates to people as citizens of the world. Kant insists on the fact that it is not about philanthropy, but about the right that every individual has not to be treated as an enemy in a foreign land. As such, cosmopolitan law is not of a philosophical nature but of a legal nature. This right of universal hospitality is very precisely limited to a simple right of access as justified by the following two principles:
 the first is “the right of a stranger not to be treated in a hostile manner by another upon his arrival on the other’s territory”.
 Kant precise that it is not the right of a guest that the stranger has a claim to (which would require a special, charitable contract stipulating that he be made a member of the household for a certain period of time). The second is the right that all human beings have “to present oneself to society by virtue of the right of common possession of the surface of the earth. Since it is the surface of a sphere, they cannot scatter themselves on it without limit, but they must rather ultimately tolerate one another as neighbors, and originally no one has more of a right to be at a given place on earth than anyone else”.

In this Kantian vision, humankind does not form a super-state, but a civitas gentium with the cosmopolitan law acting as humanity’s common legal system. According to Kant, therefore, there exist duties of humanity and fraternity that unite all of humankind and all nations
. Any violation of these duties concerns every individual no matter what country they come from.

This universal law thus seems to correspond to Vitoria’s concept of totus orbis that also formed an “aliquo modo una respublica”
 and saw the gentes as a people. Simply by belonging to totus orbis, every person (without exception, including the barbari) possesses the right to universal communication. By making individuals and nations the subjects of a genuine cosmopolitan normative order, first Vitoria, then Kant, lifted the increasingly heavy shadow of the state in order to reveal humanity in all its splendor. The state thus fades away, replaced by the elements of society. It only intervenes to establish 

“the extraneity of the individuals who come in contact with each other”.
 

With Kant, international relations are built into a separate normative system. This cosmopolitan law, in some ways, becomes the substantive source of treaty law between states. In this Kantian conception, the corpus of inter-state law was created by the forces governing the growth of relations between states, which is why it mainly concerns conduct during war, peace treaties, commercial relations and diplomatic immunity. But, in this regard, Kant’s attitude seems contradictory, like most philosophers of the Enlightenment. Indeed, on the one hand, he sees treaties made between sovereigns, or the tacit rules adopted between European nations relating to laws of war or the right of conquest, as not being founded on real principles and, therefore, as simply derived from customs that do not bear the hallmarks of real laws, yet, at the same time, he believes that these rules are the expression of Nature’s “hidden agenda” that surfaces in diplomatic texts, unbeknownst to the people who draft them.
These developments provide an insight into the true significance of the dualism that appears to characterize Kant’s le jus gentium: on the one hand, there is the law of nations or the existing system, that one hardly dares call judicial; and on the other hand, cosmopolitan law or the system that is yet to be established, and that should represent the emergence of a universal legal order worthy of that name. Yet, ever since Kant, only the law of nations has evolved; the cosmopolitan system has never truly come into being. This law of nations, that became international law, changed considerably with the introduction of the Charter, and its multifaceted developments are in sharp contrast with the homogeneity of classical law. We are now seeing a proliferation of sources, of norms, of practitioners and users of international law as well as a certain relativization of the role of the sovereign state, which has, however, always been the basis of this law. Today, it is the law of an international society that came out of the Second World War and has become both post-Cold War and postcolonial – elements which explain a few of its most important transformations, including the fact that the classical representation of an international law that fixes the rules governing the interaction of sovereign states is no longer tenable and no longer corresponds to international law at the present time. Sovereignties have been weakened, international institutions, individuals and private economic actors have become increasingly emancipated, while the world globalizes and becomes less and less international (in the strictest sense of the term). In its underlying structures, in the areas it regulates and intervenes in, and in its subjects, its content and scope, international law evolves and translates the emergence of new types and the decompartmentalization of its traditional divisions. 

In light of the extent of these transformations, that are both structural and normative, it seems perfectly reasonable to identify the crystallizing of a “cosmopolitan law of nations” whose function is no longer only to ensure the coexistence of and cooperation between states but also, and above all, to organize cooperation between peoples. As so ably foreseen by Kant, 

there are “in human nature predispositions from which one can gather that the race will always progress toward what is better and that the evil of present and past times will disappear in the good of future times”.

We must therefore be allowed to assume that, “since the human race is constantly advancing with respect to culture (as its natural end) it is also to be conceived as progressing toward what is better with respect to the moral end of its existence, and that this will indeed be interrupted from time to time but will never be broken off.”
 Just as violence and the need arising from it have finally brought “a people to decide to subject itself to the coercion that reason itself prescribes to them as means, namely to public law, and to enter into a civil constitution, so too must the need arising from the constant wars by which states in turn try to encroach upon or subjugate one another at last bring them, even against their will, to enter into a cosmopolitan constitution”
 which takes the form of a “federation in accordance with a commonly agreed upon law of nations”.

During his inaugural lecture for the session on public international law at The Hague’s Academy of International Law, Alain Pellet stated that: 

“It is through revolution that the legal framework of a particular society is reformed globally and consecrated by a change of constitution. However, while the transformations in international society today are rapid and profound, they are probably not sufficiently brutal to bring about, or even to allow, a total reconsideration of the international legal order”.

These kinds of upheavals did take place in the past. The emergence of the nation state – even if it occurred in successive waves and began with the medieval princely states – resulted in the radical questioning of the traditional inter-gentes legal order with the establishment of the Westphalian system. Without leading to such radical consequences, the traumas caused by the two World Wars of 1914 and 1939, for their part, led to profound shifts in this system. For the proponents of positivism, these shifts were not sufficient to lead to a total rupture of the system that came out of the Charter. For that to occur, a major catalyst or large-scale structural change would be needed; what Philip Bobbitt calls “epochal war”.
 According to the author, epochal war,
“puts the constitutional basis of the participants in play and do not truly end until the underlying constitutional questions are resolved”.
 

In the absence of the destructive and generative force of a total war, changes in society generally take place more slowly. 

Ostensibly, it is true that the legal order has adapted itself in remarkable and unexpected ways to some of the twentieth century’s most significant changes: international law adapted itself, surprisingly smoothly, to the process of decolonization in the 1960s. That is, despite the collapse of its structure with the proliferation of new states, its more recalcitrant normative framework remained stable. The sudden emergence of a multipolar world following the Cold War, led not to a change in its rules but rather to a revival of the architecture of the Charter, in particular the mechanism of collective security and the obligation to cooperate. New threats to security, such as terrorism and transnational criminality, have only served as pretexts for justifying obvious abuses. The regular use of force in preventing threats has not put the current system under enough pressure to result in any major changes in the way the law is produced and adapted
.

In fact, the rapid growth of international society, the contraction of time and space following the acceleration of globalization and technological innovations, as well as the “awakening” of peoples’ everywhere in their legitimate pursuit of and demands for justice and the respect of their fundamental rights, have surreptitiously led to the emergence of a law of nations that transcends the state. This new law of nations in fact constitutes a synthesis between the jus gentium of scholastic thinkers and Kant’s cosmopolitan law. For us, both normative systems, that Kant considers completely separate, come together to form henceforth a single system of norma: the “cosmopolitan law of nations”; in other words the civil law of the Great State of Humanity, or a normative system for the international community. We will now provide a basic outline for this new cosmopolitan law of nations.
III. The normative content of the cosmopolitan law of nations reflects the progressive humanization of international legal order.

According to Kant, “nowhere does human nature appear less lovable than in the relations of entire peoples to one another. No state is for a moment secure from others in either its independence or its property. The will to subjugate one another or to diminish what belongs to another always exists, and arming for defence, which often makes peace more oppressive and more destructive of internal welfare than war itself, can never be relaxed.  Now, the only possible remedy for this is a law of nations, based on public laws accompanied by power to which each state would have to submit (by analogy with civil law, or the law of a state, among individuals); for, an enduring universal peace by means of the so-called balance of power in Europe is a mere fantasy, like Swift’s house that the builder had constructed in such perfect accord with all the laws of equilibrium that it collapsed as soon as a sparrow alighted upon it”.

Kant’s statement perfectly illustrates the normative content of the cosmopolitan law of nations. It is not an international law of the society of states
, but more concretely a law common to the whole of humanity, in other words a set of compulsory rules for all states that govern the relations of individuals and nations. This law governs people and nations, in their external relations, and in the mutual influence they have on each other, as citizens of the universal Respublica of humanity. The cosmopolitan law of nations is, therefore, directed at people as citizens of the world and not at nationals of a given state. Thus the people are brought together within a federation whose ultimate aim is to maintain peace and harmony. 

The content of this law is the synchronic reflection of a clear shift in contemporary international law in favor of human rights and the individual. As judge Cançado Trindade states, 

“One could hardly deny that there persists in contemporary International Law the predominance of States in pursuance of the goals they set for themselves; but nor could one deny that contemporary International Law has developed particularly when, amidst glimpses of lucidity, States and other subjects of International Law have given priority to the pursuance of common, superior interests, to fulfil the needs and aspirations of humankind. This evolution has been accelerated by the formation and growth, throughout the second half of the twentieth century, of domains such as those of the International Law of Human Rights and International Environmental Law”
. 

Thus the judge goes on to say:

 “These developments have disclosed an international legal order which nowadays surely and clearly transcends the old and outmoded strictly inter-State dimension. Non-governmental organizations and other entities of civil society, together with States and international organizations, have shown themselves more open to the demands of the international community as a whole, well above those of individual States, in the common search for responses to the needs of humankind, to the ultimate benefit of all. This appears as the basic feature of the new jus gentium, flourishing in this start of the twenty first century”
.

If the medieval discipline of jus belli was they catalyst for the emergence of the autonomous discipline of international law in the middle of the eighteenth century, we believe that the current evolution of international law has resulted in the crystallization of a new law of nations that takes into account rich diversities and ensures the protection of human dignity. 

Ensuring the dignity of the individual is, for us, the main aim of all social and political life, even at an “inter-national” level. When we talk about the “individual”, we see the individual to be a value that transcends social and political organization. All other values and rights, including freedom and equality, are, in fact, subordinate to this human dignity. The supremacy of human dignity does not, however, lead to the deification of mankind. On the contrary, humanism subscribes to the philosophy of human finitude. Humankind remains ontologically finite. Neither science nor progress can ever change this situation. Because of this finitude or inherent lack of self-sufficiency, mankind is ontologically social or interdependent. As a result, society and the state are also ontological necessities. The state is essential to the full achievement of human dignity. Being finite, humankind is perfectible, but also incapable of attaining complete perfection. Our humanist vision recognizes human nature’s positive and negative attributes, or “mankind’s potential”
 for good and evil. These potentialities are produced through action. The freedom to act and think is the most important and existential condition for ensuring human dignity. Human dignity is, therefore, mainly defined by action, not by possession. 

As a reference tool, the cosmopolitan law of nations thus constitutes a common language of humanity, which allows all nations to understand each other and write their own histories. By definition, it is the ultimate norm of all politics (whether national or inter-national). As a synchronic reflection of the progressive humanization of the international order, by its very nature, it is a law in motion. Its goal is both to express immutable legal orders and to articulate a particular moment in the international community’s historic awareness. From this point of view cosmopolitan law is, as a whole, absolute and situated. It cannot be the lowest common denominator of all nations, on the contrary, it must be the irreducible expression of humankind, the essence of the values that, together, we affirm as a single group and as part of the same human community.

As such, the normative level or content of the cosmopolitan law of nations is a vehicle for the basic human rights of human beings, not as citizens of a particular state, but as members of the Great State of Humanity. The extraordinary normative advances in the protection of human dignity as witnessed in recent history, proves the whole point of the Kantian diachronic concept.

Clearly, human rights have introduced sweeping innovations in the general theory of contemporary international law. They have produced both general and structural changes to the legal system as a whole. Broadly, it can be said that human rights have gradually brought about the following three changes relating to: a broadening of the goals and substantive content of international law, a process of constitutionalization of this law, and lastly, a widening of who it formally applies to. Human rights have had a huge impact on, for instance, the structure and content of primary and secondary international obligations: the concepts of erga omnes and jus cogens, or the interests of the international community or even international crimes, are examples of this.

A priori, one could be tempted to see these changes as simply the consolidation of one specific section of international law, that of human rights. For us, the impact of a theory of human rights on the momentum of the international legal system as a whole has been so profound that one can no longer restrict the analysis to a particular branch of international law. It is more accurate to recognize the emergence of a homogenous category of legal rules, whose personal scope of application is no longer the state but the individual and nations: the cosmopolitan law of nations. As Emmanuelle Jouannet rightly states, 

“International human rights law does not correspond to the establishment of one branch of international law among others, since it implies eventually a profound change in the internal societies. It is simply a question of the establishment of the rule of law and of a liberal and pluralistic democratic regime within the internal societies. The ultimate aim is to make the rights of the human being prevail over the rights of the sovereign State, to establish the human person as a subject of international law and to make it the ultimate beneficiary of all international law”.

If a general philosophy of human rights has produced changes in the structure of international normativity, these transformations are mainly the consequence of a transition from an international law governing the coexistence/cooperation between sovereign entities to an international law of collaboration in which the interests of individuals and nations occupy a central place. The history of the twentieth century has shown us the limits of the so-called law of peaceful coexistence between sovereign states. The law of cooperation that came out of the Charter has run out of steam. In fact, this law cannot truly function if the aims of every state are, first and foremost, about protecting their own interests. How can states of completely different political, economic and demographic weights really cooperate when their only goal is to maximize their own selfish aims? Does cooperation, particularly through the convention process, between the United States and Niger or Mali for example, not ultimately lead to a form of disguised exploitation or domination of one party over another?
On the other hand, the law of “collaboration” presupposes both the identification of interests that go beyond selfish national concerns and a recognition of the contribution made by the “other” in achieving the ultimate aims of the entire human race. In fact, etymologically, the word “collaboration” comes from the verb “collaborare”, meaning to work in partnership with one or several others; this “other” is actually the self since it refers to the humanity that one is part of. By putting humankind at the centre of the normative order, jus gentium cosmopoliticum recognizes the immense contribution made by each nation in the great march towards a Human Civilization. This is all the more important given that, no matter how powerful a state is, alone they can not face the enormous challenges of the future, such as those related to climate change for instance.

The common law of civitas gentium, the cosmopolitan law of nations, has as its primary function the organization of the collaboration between people and nations based on principles of equality, justice and universal brotherhood. If its subjects are humankind, found in each individual and in every nation, then general principles are the ultimate source of normativity
. From a synchronic point of view, these principles, that are the basis of international normativity, are the reflection of the current state of universal legal conscience and, for us, constitute the ultimate substantive source of any legal rule. These general principles not only have an axiological dimension in the legislation it produces
, they are above all an indicator of the status conscientiae of today’s international community. This universal conscience has manifested itself in the progressive humanization of the international system. By employing this general principle, not just as one of the formal sources of article 38 of the Statute of the International Court of Justice, but as a foundation of normativity, we recognize the crystallization point of the law of cosmopolitan nations. Because, between an arrogant and unscrupulous universalism, and a sectarian and dangerous relativism, only cosmopolitanism allows the essential and fairer values of the international community to be truly asserted, and takes into account both the rich diversities and the need for dialogue between nations based on sharing.

Conclusion 

“How happy would mankind be, were these amiable precepts of nature everywhere observed: nations would communicate to each other their products and their knowledge; a profound peace would prevail all over the earth and diffuse its invaluable fruits; industry, the science and the arts would be employed to procure our happiness, no less than to relieve our wants; violent methods of contest would be no more heard of: differences would be terminated by moderation, justice and equity; the world would have the appearance of a large republic; men live everywhere like brothers, and each individual be a citizen of the universe. That this idea should be but a delightful dream! Yet it flows from the nature and essence of man”.
 

This assertion of Vattel at the decisive turning point of the law of nations is a clear expression of Kant “unsocial sociability of men”
 that is to say, “their propensity to enter into society, bound together with a mutual opposition which constantly threatens to break up the society”.

This dialectical opposition has led to progress because “tension” is the engine of human action. Nature’s intent can only be realized within society. This is why humanity’s main problem, that Nature forces mankind to resolve, is the creation of a civitas gentium that administers the law universally
. 

For Kant, “a society in which freedom under external laws is associated in the highest degree with irresistible power, i.e., a perfectly just civic constitution, is the highest problem Nature assigns to the human race”.
 But, as we know, “the problem of establishing a perfect civic constitution is dependent upon the problem of a lawful external relation among states and cannot be solved without a solution of the latter problem”
.

Civitas gentium cannot therefore be created without a radical change in the constitutions of each specific society. The rapid increase in and crystallization of human rights necessarily involves a profound change in societies internally, with the gradual introduction, on a universal level, of a rule of law and a liberal and pluralistic democratic system. Of course, “pockets of resistance” do exist scattered across different parts of the world, but Nature’s secret plan is well and truly underway. As Kant states,

“Through wasting the powers of the commonwealths in armaments to be used against each other, through devastation brought on by war, and even more by the necessity of holding themselves in constant readiness for war, they stunt the full development of human nature. But because of the evils which thus arise, our race is forced to find, above the (in itself healthy) opposition of states which is a consequence of their freedom, a law of equilibrium and a united power to give it effect. Thus it is forced to institute a cosmopolitan condition to secure the external safety of each state”.

Because peace, understood as tranquility within the universal order and harmony between nations resulting from the creation of a cosmopolitan constitution, is not therefore a “visionary’s dream”, but humanity’s ultimate objective:

 “All wars are accordingly so many attempts (not in the intention of man, but in the intention of Nature) to establish new relations among states, and through the destruction or at least the dismemberment of all of them to create new political bodies, which, again, either internally or externally, cannot maintain themselves and which must thus suffer like revolutions; until finally, through the best possible civic constitution and common agreement and legislation in external affairs, a state is created which, like a civic commonwealth, can maintain itself automatically”.

We dare to think that this day is dawning!
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