Chapter 6
Land Policy towards Minorities – National Identity and Civic Equality
[bookmark: _Ref505251724][W]e… hereby declare the establishment of a Jewish state...The State of Israel … will foster the development of the country for the benefit of all its inhabitants… it will ensure complete equality of social and political rights to all its inhabitants…” Israel’s Proclamation of Independence (Megilat Ha-Atzmaut)[footnoteRef:1] [1:  Provisional Government of Israel, The Declaration of the Establishment of the State of Israel, 1 Official Gazette 1 (14.5.1948)(Hebrew); English Translation-Knesset web site https://www.knesset.gov.il/docs/eng/megilat_eng.htm.  ] 


[bookmark: _Ref505237731]One of the central and most fundamental issues of identity facing the State of Israel is its aspiration to act as the nation-state of the Jewish People on the one hand, and as a state that upholds the complete equality of all its citizens, on the other. This dual promise appears both in the Proclamation of Independence, signed when the State was established, and in the Basic Law: Human Dignity and Liberty of 1992, the purpose of which is “… to stipulate the values of the State of Israel as a Jewish and democratic state.”[footnoteRef:2] This dual promise was, in fact, born even prior to the establishment of the State of Israel. Under section 2 of the Mandate of the League of Nations from 1922, The British mandatory government was subject to a “dual obligation” to “secure the establishment of the Jewish national home”, on the one hand, and to safeguard “the civil and religious rights of all the inhabitants of Palestine, irrespective of race and religion”, on the other.[footnoteRef:3] This dual promise, then as today, creates multiple practical difficulties. Indeed, the question whether it is possible to fulfill both parts of this promise at the same time, and how, is one of the most divisive policy issues in Israel. [2:  Basic Law: Human Dignity and Liberty, 5752 – 1992, S.H.150, §1 (Hebrew); Unofficial English Translation by Dr. Susan Hattis Rolef-Knesset web site, http://knesset.gov.il/laws/special/eng/BasicLawLiberty.pdf. ]  [3:  The Mandate for Palestine (24.7.1922) §2, Israeli Foreign Ministry web site: http://www.mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/the%20mandate%20for%20palestine.aspx ] 

The fulfillment of this double promise poses a considerable challenge in light of the complex relationship between Israel’s Jewish majority and Arab minority. The fulfillment of the promise must in essence bridge two conflicting nationalist aspirations. This is the existential paradox at the basis of the unique identity of the State of Israel and each and every one of its citizens. Its practical implications are found in nearly every aspect of life in the country. Israel’s land policy is one of the key areas in which this paradox finds real expression. Policy in this area clearly reveals the complexity of the double promise, and this is the subject of the present chapter. First, we analyze the background for the State of Israel’s problematic Jewish-Democratic dual identity. Then, we examine two important and controversial aspects of Israel’s land policy as it relates to the Arab minority: The treatment of the land property outcomes of the War of Independence, and the allocation of land resources to Israel’s Arab minority. We shall indicate the manner in which the problem of the Jewish-Democratic dual identity is reflected in each of these even today, seventy years after the State of Israel was established.
The Dual Jewish-Democratic Identity of the State of Israel
Israel has a large minority of Arab citizens who today comprise about 21% of its population (1.8 million people). In 1951 this figure was just 11% and it has been rising ever since.[footnoteRef:4] The proportion of Arab citizens is predicted to increase in 2019 to 22%-23% and reach 20%-27% by 2034. In 2059 it is expected to reach 34% by maximal estimates, or alternately, shrink to 15%, according to minimalist estimates.[footnoteRef:5] The proportion of Arabs in Israel’s population is today greater, in comparison, than the proportion of Hispanics/Latinos (17.8%) or African-Americans (13.3%) in the population of the USA.[footnoteRef:6] [4:  Israel Central Bureau of Statistics, Population by Population Group (6.9.2017), http://www.cbs.gov.il/shnaton68/st02_01.pdf]  [5:  Central Bureau of Statistics, LONG‐RANGE POPULATION PROJECTIONS FOR ISRAEL: 2009‐2059 7-9 (2012)(Hebrew), http://www.cbs.gov.il/publications/tec27.pdf (Viewed 30.11/2017); The gap between the forecasts stems from uncertainty regarding the expected rate of decline in fertility among the Arab population, on the one hand, and the ultra-Orthodox Jewish population on the other. They assume that there will be neither transition between populations nor significant migration processes. They are based on fertility and mortality forecasts.]  [6:  United States Census Bureau, POPULATION ESTIMATES July 1 2016, https://www.census.gov/quickfacts/fact/table/US/PST045216.] 

The Arab minority in Israel shares various group characteristics. Its language (Arabic) is different than the language of the majority (Hebrew). Religiously, Israeli-Arabs are a heterogeneous group: most are Muslim (about 85%), and a minority are Druze (about 8%) and Christian (about 7%).[footnoteRef:7] The religious differences are the primary reason that the extent of movement (through intermarriage or conversion) between the majority and the minority groups is negligible.[footnoteRef:8] Another key characteristic of the Arab minority is its nationalist disposition. Most members of this minority view themselves as belonging to the Arab nation and the Arab-Palestinian people. In a 2015 representative survey of the Arab public in Israel, comprised of 700 interviewees, 63% defined their identity as “only or mainly Arab Palestinians,” 15.8% viewed themselves as “equally Arab-Palestinian and Arab-Israeli” and only 20.1% defined themselves as “only or mainly Arab-Israeli.” Just 5.9% defined themselves as “Israeli.”[footnoteRef:9] Most of the interviewees ascribed little weight to Israeli citizenship (13.4%) as compared to the religious (46.5%) and national-Palestinian (39.5%) components of their identity.[footnoteRef:10] The Future Vision, drafted by Arab minority leaders in 2006, defines its collective identity as follows: “We are the Palestinian Arabs in Israel, the indigenous peoples, the residents of the State of Israel, and an integral part of the Palestinian People and the Arab and Muslim and human Nation.”[footnoteRef:11]  [7:  Israel Central Bureau of Statistics, Population, by Population Group, Religion, Age and Sex, District and Sub-District (6.9.2017), http://www.cbs.gov.il/shnaton68/st02_19x.pdf .]  [8:  LONG‐RANGE POPULATION PROJECTIONS, supra note 5, at 19.]  [9:  Sammy Smooha, STILL PLAYING BY THE RULES: INDEX OF ARAB-JEWISH RELATIONS IN ISRAEL 2015 13, 49-50 (Pardes Publishers 2017).]  [10:  Ibid at 48.]  [11:  The National Committee for the Heads of the Arab Local Authorities in Israel, THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL 5 (Nazareth, The National Committee for the Heads of the Arab Local Authorities in Israel, 2006).] 

The strength of the Arab minority’s national identity in comparison to their identity as citizens of Israel is the result of complex critical positions regarding the justification for the existence of the State of Israel and its Jewish character. Although most Arab citizens acquiesce to its being a Jewish state with a Jewish majority, it is an acquiescence to a reality they are powerless to change. Only a few accept Israel’s Jewish-Zionist nature, that is, not only a democratic state inhabited by Jews, but also a state that constitutes the realization of the Jewish people’s right to self-determination.[footnoteRef:12] There are two main reasons for this: First, the Palestinian national movement has from the outset viewed the territory of Palestine/land of Israel as the space in which the rights to self-determination of the land’s residents must be realized. It did not recognize a similar right for Jews. Therefore, the movement opposed the Balfour Declaration and the British Mandate, which promised a Jewish homeland for the Jewish people. [footnoteRef:13]It also opposed Jewish immigration to the country, including during World War II, and the establishment of the State of Israel. This opposition to any expression of Jewish National independence was consistent and violent. [footnoteRef:14] Indeed, this opposing can be said to have carried through to this day in various ways. Leaders of the Palestinian Authority still do not recognize Israel’s right to exist as a Jewish State. [footnoteRef:15]Needless to say, the Islamic factions in the Palestinian nationalist movement, and particularly Hamas, which rules Gaza, are unwilling to recognize the Jewish political entity’s right to exist. [footnoteRef:16]The overwhelming majority Israel’s Arab citizens do not participate actively in the violent aspects of the Palestinian resistance, although some still support it. [footnoteRef:17]For Israeli citizens who view their Arab-Palestinian identity as a central component of their identity, it is difficult to disengage from the nationalist sentiments of their compatriots. Their de facto acceptance of minority status in a Jewish-majority state is overshadowed by the perception that this state was established within a territory where they do not view themselves as minorities, but as those with the natural right to be its primary owners. [footnoteRef:18] [12:  Smooha, INDEX 2015, supra note 9, at 37-39.]  [13:  Wedi’ Faris Boustany, THE PALESTINE MANDATE – INVALID AND IMPRACTICABLE 196-201 (Beirut, 1936).]  [14:  	Yehoshua Porat, THE PALESTINIAN-ARAB NATIONAL MOVEMENT: VOLUME II: FROM RIOTS TO REBELLION 1929-1939  271ff (Routledge 2016); Nathan Feinberg, THE ARAB-ISRAELI CONFLICT IN INTERNATIONAL LAW 21, 44, 50-51 (Magnes Press, Hebrew University, Jerusalem, 1970); Alexander Yakobson, Amnon Rubinstein, ISRAEL AND THE FAMILY OF NATIONS: THE JEWISH NATION-STATE AND HUMAN RIGHTS 43, 45 (Ruth Morris & Ruchie Avital trs., Routledge & Shocken 2009).]  [15:  	Khalid Abu Toameh, Abbas: Palestinians won’t accept Jewish state, THE JERUSALEM POST, March 4, 2015, http://www.jpost.com/Middle-East/Abbas-Palestinians-wont-accept-Jewish-state-Islamization-of-struggle-in-Mideast-392910.]  [16:  	The Covenant of the Islamic Resistance Movement, 18 August 1988, §28, http://avalon.law.yale.edu/20th_century/hamas.asp; Hamas in 2017: The document in full, MIDDLE EASE EYE, 1 May 2017, http://www.middleeasteye.net/news/hamas-charter-1637794876; Mordechai Kedar, The Future Vision of the Islamic Movement, MUSLIM MINORITIES IN NON-MUSLIM MAJORITY COUNTRIES: THE TEST CASE OF THE ISLAMIC MOVEMENT IN ISRAEL 117, 119-121 (Elie Rekhess, Arik Rudnitzky, eds., Tel-Aviv University, 2011) (Hebrew).]  [17:   Smooha, INDEX 2015, supra note 9, at 58-59, 69, 74, 78; Itamar Radai, Meir Elran, Yousef Makladeh, Maya Kornberg, The Arab Citizens in Israel: Current Trends According to Recent Opinion Polls, 18 STRATEGIC ASSESSMENT 101, 104-105 (2015).]  [18:  	Smooha, INDEX 2015, supra note 9, at 34-35.] 

Secondly, and in continuation to the above first reason, Israel’s Arab citizens find it difficult to accept the geographical and demographical transformation wrought by Israel’s War of Independence. In the wake of this war, most of Palestine’s Arab-Palestinian residents found themselves refugees beyond its borders and their holdings became the property of the State of Israel. Even some of those who remained within the state’s borders became “present absentees” when it came to their properties, which they were not allowed to return to. [footnoteRef:19] This transformation became known in Arab culture as “Nakba,” meaning “Holocaust” and was intended to emphasize the scope of the upheaval wrought by the transformation from the Arab perspective. [footnoteRef:20]The Nakba was perceived by Israel’s Arab citizens as a national disaster that could not be tolerated. Most view its results as an unjustifiable injustice that is exclusively the responsibility of the State of Israel and the Jews. [footnoteRef:21]Arab-Israeli leadership views the rectification of this injustice as a fundamental claim of the Arab public. Its vision statement includes the demand that “The State should acknowledge responsibility of the Palestinian Nakba (tragedy of 1948) and its disastrous consequences on the Palestinians in general and the Palestinian Arab citizens of Israel in particular.”[footnoteRef:22] Placing responsibility for the Nakba with the State of Israel and the demand that history’s wheels be turned back to the way things were prior to 1948, are aligned with the original objection of the Palestinian-Arab national movement to the very establishment of the State of Israel. The complexities described above result in certain parts of the Arab public experiencing their lives as a national minority within a Jewish-Zionist state as inherently disadvantaged, an experience rooted in an historical injustice that cannot be forgiven. This feeling creates a fundamental mistrust of the State of Israel’s aspiration to fulfill that double promise to be both Jewish-Zionist and Democratic. [footnoteRef:23] [19:  	See Chapter 2 above.]  [20:  	Esther Webman, The Evolution of a Founding Myth: The Nakba and Its Fluctuating Meaning 27 PALESTINIAN COLLECTIVE MEMORY AND NATIONAL IDENTITY (Meir Litvak ed., Palgrave Macmillan, 2009).]  [21:  Smooha, INDEX 2015, supra note 9, at 49, 104.]  [22:  THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL, supra note 11, at 10.]  [23:  Smooha, INDEX 2015, supra note 9, at 28, 30, 39, 62.] 

The attitude of the Jewish majority towards its Arab minority is similarly complex. The Zionist movement has from its inception aimed to create a Jewish homeland and nation-state in the land of Israel. The demand to realize the Jewish people’s right to self-definition specifically in the land of Israel is based both on the long history of the Jewish people in this territory and on the tragic failed experience of Jewish existence outside of it, which culminated in the horrors of the Holocaust of European Jewry. The establishment of the State of Israel as a Jewish state is the realization of this claim. [footnoteRef:24]In light of the sacrifices and blood that were the cost of Zionism’s national accomplishments, foremost of which is the establishment of the State of Israel as a Jewish state, Israel’s majority clearly has no intention of foregoing these achievements and thereby endangering its existence. Many Jews fear the minority will harm the state and its Jewish character. Indeed, the level of mistrust between the two populations is high.[footnoteRef:25] The bitter experiences of the ongoing struggle between the two peoples naturally affect the willingness, and sometimes also the ability, of the State of Israel to keep the two fundamental promises it ascribed to. The State of Israel’s formal legal system adheres to the double promise and the ability to fulfill it. It does not view the two promises as contradictory and its leaders have stated this explicitly more than once. Former President of the Supreme Court, Justice Aharon Barak wrote the following in his ruling on the Qa’adan case:  [24:  Shlomo Avineri, THE MAKING OF MODERN ZIONISM: THE INTELLECTUAL ORIGINS OF THE JEWISH STATE ??? (2nd Edition, ??? 2017); Chaim Gans, A JUST ZIONISM: ON THE MORALITY OF THE JEWISH STATE 25-52 (OUP 2008).]  [25:  Smooha, INDEX 2015, supra note 9, at 33-34.] 

“There is, therefore, no contradiction between the values of the State of Israel as a Jewish and democratic state and between the absolute equality of all of its citizens. The opposite is true: equality of rights for all people in Israel, be their religion whatever it may be and be their nationality whatever it may be, is derived from the values of the State of Israel as a Jewish and democratic state.”[footnoteRef:26] [26:  HCJ 6698/95 QA’ADAN V. ISRAEL LAND ADMINISTRATION,  PD 54(1) 258, 282 (2000)(Hebrew); Formal English translation, Barak J. Par. 31: http://elyon1.court.gov.il/files_eng/95/980/066/a14/95066980.a14.pdf; VERSA-OPINIONS OF THE SUPREME COURT OF ISRAEL, TRANSLATED OPINIONS, http://versa.cardozo.yu.edu/opinions/ka%E2%80%99adan-v-israel-land-administration.] 

Former Attorney General, Elyakim Rubinstein, was of a similar opinion:
…we are committed to equal rights for all citizens. I have already stated in the past that, just as we must fight with all our might to preserve Israel as a Jewish and a democratic state, so we must fight for equality for Arabs… we fight in court… against discrimination, overt or covert, towards Arabs; but our duty towards the Jewish People and towards the Zionist vision is not overlooked and is never forgotten, even for a moment.[footnoteRef:27] [27:  Elyakim Rubinstein, Israel Lands – A Legal Perspective: Long term Revival or a long term catastrophe” 52 KARKA (LAND) 21, 29 (2001)(Hebrew); Elyakim Rubinsein, The Attorney-General in Israel: A Delicate Balance of Power and Responsibilities in a Jewish and Democratic State 143, 151 ISRAELI INSTITUTIONS IN THE CROSSROADS (Raphael Cohen-Almagor ed., Routledge 2005).] 

Despite the State of Israel’s official adherence to the double promise, its two components are often difficult to reconcile. The State cannot afford to act in a manner that compromises its Jewish-Zionist character or its actual existence. It also cannot accept denials of the legitimacy of actions to settle Jews in particular regions that comprise part of the Jewish state or of any actions taken to strengthen the Jewish state’s sovereignty in regions close to hostile borders. As noted by Justice Barak, a Jewish state is a “state whose primary concern is the settlement of Jews in its fields, cities and villages.”[footnoteRef:28] The State of Israel, likewise, cannot accept arguments that renounce its governmental authority over its citizens, including its minorities, simply because it is also a Jewish state. Recent years have witnessed increasing criticism from Israel’s Jewish public arguing that the combination of “Jewish” and “democratic” has led to the neglect of the state’s Jewish character in favor of its democratic values and to its transformation into a “state of all citizens” rather than the Jewish national state. A clear expression of this position is found in a number of legislative proposals for a Basic Law: Israel the Nation State of the Jewish People. The aim of these proposals is to emphasize and legislate the Jewish nature of the State. A unified version of these legislative proposals is currently in early legislative stages in the Knesset. [footnoteRef:29]Section 1 of this version, titled “Basic Principles,” proposed to determine that “The State of Israel is the National Home of the Jewish People; wherein the Jewish People fulfills its yearning for self-determination in accordance with its historical and cultural heritage” and that “The Right of national self-determination in the State of Israel is unique to the Jewish People”. This draft proposal also alludes to the second, democratic, aspect of the double promise. It states in Section 2 that its goals is “to codify in a basic law the values of Israel as a Jewish democratic state in the spirit of the principles of its Declaration of Independence.” As noted, this proposed legislation has provoked a spirited public debate in Israel and has yet to be ratified by the Knesset. [footnoteRef:30]  [28:  Aharon Barak, INTERPRETATION IN LAW - VOL. III: CONSTITUTIONAL INTERPRETATION 332 (Third Printing, 1995)(Hebrew).]  [29:  	Proposed Bill and Explanatory Notes, Basic Law: Israel as the Nation-State of the Jewish People, The 20th Knesset, (29.7.2015)(Hebrew); English version published at the Ministry of Justice web site: http://www.justice.gov.il/StateIdentity/InformationInEnglish/Documents/BasicLawBill.pdf; Chagai Vinizky, Shaul Sharf, Basic Law Proposal: Israel as the Nation State of the Jewish People 1-2, 5-7 (Bursi Publishers and Menachem Begin Heritage Center, Jerusalem, 2017).]  [30:  Report on Knesset website (23.1.2018)(Hebrew), http://main.knesset.gov.il/Activity/Legislation/Laws/Pages/LawBill.aspx?t=lawsuggestionssearch&lawitemid=565913  ; Jonathan Lis, Israel’s Governing Coalition to Advance Nation-state Bill That Subordinates Democracy to Judaism, HAARETZ, December 18, 2017, https://www.haaretz.com/israel-news/.premium-coalition-to-advance-nation-state-bill-that-subordinates-democracy-to-judaism-1.5628953 .] 

The complex relationship between the Jewish majority and the Arab minority in Israel thus poses a significant challenge to the realization of the double promise in various realms of government policy. In the following pages we shall examine two central challenges posed by this double promise to Israel’s land policy: the handling of the consequences in property of the War of Independence and the equitable allocation of land resources to the Arab minority.

Handling of the Consequences of the War of Independence
Refugee property: Fundamental policy of indemnification rather than restitution
[bookmark: _GoBack]As already noted in chapter 2 above, following the War of Independence, land owned by Palestinian refugees was transferred to public ownership and today is under Israel Lands Administration. In some of these lands, though not all, new settlements were established, mostly populated by Jews. The State’s consistent position internationally, is that refugees will not return to State of Israel and property will not be restored to its original owners. [footnoteRef:31] There are two rationales for this position. First, the State of Israel does not view itself as responsible for the refugee problem. It is seen as an outcome of the War of Independence, which was a war for survival and self-defense against Arab aggression aimed at preventing the State’s establishment and annihilating it. Second, it there is general agreement in Israel that the practical implications of the right of return would be foregoing the Jewish character of Israel and the end of its existence as a Jewish state and even as a state of any kind. Moreover, such a move could lead to mass removal of citizens from their residences. The State of Israel therefore prefers the solution of settling refugees beyond its borders. As for compensating the refugees, the State of Israel does not rule out participating in the payment of compensation, but raises counter claims for the compensation of Jewish refugees from Arab states. The position of Israel is that the issues of return and compensation are diplomatic questions that must be resolved through international negotiations. [footnoteRef:32]Israel’s internal laws do not recognize the rights of Palestinian refugees who are not citizens or residents of the State to sue for compensation over loss of their property. [footnoteRef:33] “External refugees,” that is those who are located mainly in Arab states or within the West Bank and Gaza, will not sue for compensation and insist on the right of return. [footnoteRef:34]All the same, as noted above, most of the property of refugees remains under separate formal ownership and administration of the Development Authority, and the income derived from it is formally marked as a loan to the state treasury. [footnoteRef:35]An outside observer might interpret this policy as a sign of willingness to negotiate over refugee compensation, and perhaps over even the return of refugee assets, when the time comes. An alternative likelihood is that this a habit no one wishes to change so as not to awaken the demons of restitution or return. [31:  See chapter 2, at ???.]  [32:  	Yaffa Zilbershats and Nimra Goren-Amitai, POSITION PAPER: RETURN OF PALESTINIAN REFUGEES TO THE STATE OF ISRAEL 22, 31-33, 42 (Ruth Gavison ed., translated from Hebrew, The Metzilah Center for Zionist, Jewish, Liberal and Humanist Thought, Jerusalem, 2011), http://www.metzilah.org.il/webfiles/fck/file/Shiva%20eng%20final.pdf; Joel Singer, Point/Counterpoint: No Palestinian ‘Return’ to Israel, 8 HUMAN RIGHTS BRIEF 5 (2001).]  [33:  	Trading with the Enemy Ordinance, 1939. OG Supp. 1 95 (5.9.1939); Absentee Property Law (Compensation), 5733-1973.]  [34:  	Haim Sandberg, The Politics of “Over-Victimization” – Palestinian Proprietary Claims in the Service of Political Goals, 19 ISRAEL AFFAIRS 488, 496–500 (2013).]  [35:  	See chapter 2, at ???.] 

Despite the above, the State of Israel’s policy towards “present absentees,” that is towards Palestinian refugees who remained citizens after the State was established (but prior to 1967), is somewhat different. These citizens were also defined as “absentees” if they had “left his ordinary place of residence in Palestine…for a place in Palestine held at the time by forces which sought to prevent the establishment of the State of Israel or which fought against it after its establishment.” [footnoteRef:36]Thus, residents who left for regions captured by the IDF after they had arrived became citizens of Israel, but the property they left behind in their place of origin, became absentee assets and were transferred to government administration. These comprise about 325 sq. km of land, the majority of which is agricultural, and a minority urban, mostly found within the municipal boundaries of former villages or towns that were completely abandoned during the war. These land include 28.3 sq. km of Jewish-owned property, about 239 sq. km of privately-owned Arab property, about 66 sq. km of properties belonging to Islamic trusts and 0.101 sq. km of church properties. These properties were expropriated for public use and Israeli law rejects in principle their return to the original owners. [footnoteRef:37]The overall reasoning against returning refugee assets are the basis of this policy as well, with the additional fear that restoring assets would become a precedent for the general recognition of claims to the right of return. [footnoteRef:38]All the same, the state’s position regarding these assets is more moderate. First, restoration is not ruled out categorically. The government of Israel decided, in the early 1950s, that all urban property that was not vacant and marked for development would be released to absentees residing in Israel legally.[footnoteRef:39] A special commission was established to recommend the release of absentee properties, which it did. About 5,200 certificates releasing absentee properties were issued until 1966/1967, and about 8,600 until 1976.[footnoteRef:40] Secondly, in contrast to its position on refugees outside Israel, the State granted all present absentees the right to receive compensation for the land they lost as the result of the War. This was one of the main goals of the Land Acquisition (Validation of Acts and Compensation) Law, 5713-1953 (hereafter: LAA). [footnoteRef:41]In the debates leading up to the passing of this law, the Chairman of the Knesset Constitution, Law and Justice Committee presented its goals as follows:  [36:  §1(b)(1)(iii)(b) Absentees’ Property Law, 5710-1950, 4 L.S.A. 68.]  [37:  Haim Sandberg, THE LANDS OF ISRAEL: ZIONISM AND POST-ZIONISM 67 (Jerusalem, Sacher Institute, Hebrew University, 2007) 78-80 (Hebrew); Israel Land Administration, REPORT ON ACTIVITIES FOR THE 1964-65 YEAR 165-166 (1965)(Hebrew); Joseph Weitz, Summary of Activities for the implementation of the Land Acquisition (Validation of Acts and Compensation) Law, 5713-1953 (12 April 1954), ZCA, Section 246A, File 275.]  [38:   Sandberg, ZIONISM AND POST-ZIONISM, supra note 37, at 80-82; Hillel Cohen, The Internal Refugees in the State of Israel: Israeli Citizens, Palestinian Refugees, 9(2) PALESTINE-ISRAEL JOURNAL (2002) in www.pij.org/details.php?id=159; Hillel Cohen, THE PRESENT ABSENTEES - THE PALESTINIAN REFUGEES IN ISRAEL SINCE 1948 7 (The Van Leer Jerusalem Institute, 2000)(Hebrew).]  [39:  Minister of Finance Eliezer Kaplan to the Knesset, Divrei Ha-Knesset Vol.12, Col. 2209 (Hebrew); Letter from the Minister of Foreign Affairs to the Custodian of Absentees’ Property dated June 20, 1951, ISA, 74TH Division, Box 5746/c, File 5 (Hebrew); Summary of the meeting held at the office of the Director General of the Ministry of Finance on 26 June 1951 regarding the determination of prices for land in transfers from the Custodian of Absentee Property to the Development Authority, IAS, 74th Division, Box 5741/C, File 14 (Hebrew).]  [40:  State of Israel, REPORT ON THE ACTIVITIES OF THE ISRAEL LAND ADMINISTRATION FOR THE 1966-1967 73 (1973) (Hebrew). State of Israel, REPORT ON THE ACTIVITIES OF THE ISRAEL LAND ADMINISTRATION FOR THE YEAR 1975-1976 203 (1976) (Hebrew); Hillel Cohen, THE PRESENT ABSENTEE, supra note 38, at 70.]  [41:  § 2, S.H.58; 7 L.S.I. 43. ] 

There was a need for a special law aimed at … establishing a legal foundation for the acquisition of these lands, but at the same time also appropriately providing their owners with the right to compensation. Obviously, in such an issue it is impossible to ever arrive at total justice, but it is imperative to find a way to rectify the things that had to be done, and were done out of necessity at the time the state was established, and in relation to the development that followed.[footnoteRef:42] [42:  MK Moshe Unna to the Knesset, Divrei Ha-Knesset Vol.13, Col. 856 (4.3.1953)(Hebrew); See also Minister of Finance Eliezer Kaplan to the Knesset, Divrei Ha-Knesset Vol.12, Col. 202 (3.6.1951)(Hebrew).] 

The LAA provided those harmed with two extraordinary benefits beyond the regular rules governing compensation for expropriation in Israel. First, it allowed for the possibility of receiving compensation in the form of alternate land rather than monetary compensation exclusively. This possibility was limited to property that was used for agriculture and served as the owners’ primary source of livelihood. Up until the end of 2005, a total of 71.7 sq. km of land were awarded as compensation (about 22% of all the land expropriated).[footnoteRef:43] Second, the monetary compensation was determined not by the value at the time the property was abandoned during the war, but according to a later value (January 1, 1950), which was higher thanks to development by the government. This value of this compensation was supposed to be protected by an annual interest of 3% beginning on Jan. 1, 1950. [footnoteRef:44] However, rampant inflation in the following years caused severe devaluation of the currency. Consequently, regulations regarding compensation payments were periodically adjusted upward. Not all those who were eligible have claimed compensation, but it would appear that most claimants realized their rights soon after the law was enacted.[footnoteRef:45]  By the end of 2005, compensation was paid out, in money and in land, for 206 sq. km of property (about 63% of all expropriated land).[footnoteRef:46] This is the essence of the State’s position on the realization of the double promise with regards to the outcomes of the War of Independence: as a Jewish state it cannot restore the original situation in kind; as a democratic state it is obligated to compensate its citizens for damages incurred.  [43:  §3(b) LAA; Israel Lands Administration, REPORT NO. 45 ON ACTIVITIES FOR THE 2005 BUDGET YEAR 2005 128 (2006) (Hebrew).]  [44:  §5 LLA; MK Moshe Unna to the Knesset, Divrei Ha-Knesset Vol.13, Col. 857 (4.3.1953)(Hebrew).]  [45:  Weitz, Summaries of Activities, supra note 37; ILA 1964-64 Report, supra note 37, at 167; State of Israel, ISRAEL LANDS ADMINISTRATION REPORT NO. 40 ON ACTIVITIES FOR THE BUDGET YEAR 2000 100 (2001); Hillel Cohen, THE PRESENT ABSENTEE, supra note 38, at 83, 86, 91, 94; Yifaat Holzman-Gazit, Land Expropriation in Israel: Law Culture and Society 104 (Ashgate, 2007).]  [46:  Israel Lands Administration, REPORT NO. 45, supra note 43, at 128; Ministry of Finance, Assets Division, Payment of Compensation, ISA, 99TH Divisin, Box 3131/C, File 1 (Reports of the Bureau for the Implementation of the Acquisition of Land Law in Haifa from the early 1960s).] 

Refugee Assets: The Claim for Restoration
The traditional position of the Arab states and members of the Palestinian national movement is the reverse: it demands full and implementable right of return for the refugees. This is aligned with the rejection of the existence of a Jewish nation-state and with the allocation of sole responsibility for the Nakba to the State of Israel. [footnoteRef:47]The majority of the Arab public in Israel supports this demand and identified with it. [footnoteRef:48] Moreover, the leadership of the Arab public in Israel has never acquiesced to the position precluding the return of refugee assets, at least those of present absentees. The Arab leadership expressed its objections at the time the LAA was enacted, asking that it include the right to restitution, not just compensation. [footnoteRef:49]The Israeli Arab Vision from 2006 includes the demand for a guarantee of “their right of return” to “present absentees.” [footnoteRef:50]At the same time, the Vision also expresses a more moderate position emphasizing compensation over return.[footnoteRef:51] Adalah: The Legal Center for Arab Minority Rights in Israel, an NGO that plays an active and central role in defending the rights of Israel’s Arab minority, views “…blocking Palestinian restitution claims” as one of the key expression of the unequal treatment of the Arab minority. [footnoteRef:52]Adalah’s website displays an interactive map of the “State of Israel’s Expropriation of Land from the Palestinian People,” in which the results of the Nakba don’t exist. In this map, all the villages that ceased to exist after the War of Independence are still there, while Jewish settlements established after the war do not appear. The borders and districts of the land are those of the British Mandatory government.[footnoteRef:53] The Islamic Movement in Israel is also occupied regularly with fostering the notion of restitution, looking after abandoned Muslim properties (cemeteries and mosques) and submitting injunctions against their use.[footnoteRef:54] [47:  Zilbershats and Nimra Goren-Amitai, POSITION PAPER, supra note 32, at ???; Sandberg, Over-Victimization, supra note 34, at ???.]  [48:  Smooha, INDEX 2015, supra note 9, at 104, 111.]  [49:  MK Tawfik Toubi to the Knesset, Divrei Ha-Knesset Vol.13, Col. 858 (4.3.1953) (Hebrew).]  [50:  THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL, supra note 11, at 15.]  [51:  Ibid, at 10.]  [52:  Adalah – The Legal Center for Arab Minority Rights in Israel, INEQUALITY REPORT: THE PALESTINIAN ARAB MINORITY IN ISRAEL 4-5, 23-24 (2011), https://www.adalah.org/uploads/oldfiles/upfiles/Christian%20Aid%20Report%20December%202010%20FINAL(1).pdf ]  [53: Adalah – The Legal Center for Arab Minority Rights in Israel, INTERACTIVE MAP AND DATABASE ON THE HISTORY OF THE STATE OF ISRAEL’S EXPROPRIATION OF LAND FROM THE PALESTINIAN PEOPLE, https://www.adalah.org/uploads/oldfiles/features/land/flash/ .]  [54: Elie Rekhess, The Arab Minority in Israel: Reconsidering the “1948 Paradigm”, 19 ISRAEL STUDIES 187, 200 (2014); HCJ 10163/09 MOASESSET AL-AQSA LTD. V. THE MUNICIPALITY OF REHOVOT (13.12.2012); HCJ 5703/12 MOASESSET AL-AQSA LTD..V. TEL AVIV UNIVERSITY (13.8.2012); HCJ 3112/10 MOASESSET AL-AQSA LTD. V. MUNICIPALITY OF TEL-AVIV-JAFFA (4.5.2010); HCJ 3280/10 MOASESSET AL-AQSA LTD. V. ISRAEL NATIONAL ROADS COMPANY LTD. (4.5.2010); HCJ 4199/06 AL-AQSA COMPANY FOR THE DEVELOPMENT OF ISLAMIC WAQF ASSETS LTD. V. MOSHAV HABONIM (9.7.2009); HCJ 516/08 AL-AQSA AL-MOBARAK COMPANY LTD. V. MOSHAV AHIHUD (18.6.2009); HCJ 8497/04 AL-AQSA COMPANY FOR THE DEVELOPMENT OF HEKDESH PROPERTIES V. MOSHAV KEREM MAHARAL (17.6.2009); HCJ 4734/08 AL-AQSA AL-MOBARAK COMPANY LTD. V. MEKOROT - THE NATIONAL WATER COMPANY (18.1.2009); HCJ 3172/08 AL-AQSA AL-MOBARAK COMPANY LTD. V. THE MUNICIPALITY OF YEHUD (23.6.2008).] 

Surprisingly, a certain part of the Jewish public also supports a policy of restitution. Most Jewish citizens of Israel, however, do not feel responsible for the consequences of the War in terms of property and believe that this issue has direct implications for the Jewish character, as well as the very existence, of the State of Israel. [footnoteRef:55]All the same, opinion surveys of the Jewish public reveal that 11%-15% feel that the State is responsible for the Nakba. [footnoteRef:56]There are debates among Jewish public, mostly academic, about the State of Israel’s responsibility for the outcome of the War and even support for its resolution through the restitution of internal refugee’s property in some cases, particularly when it is not used for other purposes.[footnoteRef:57] The nonprofit organization Zochrot [remembering], came into being in 2002 with European funding. The vision of this organization is the “return of the Palestinian refugees to their country” and its overarching goal is “to promote Israeli Jewish society’s acknowledgement of and accountability for the ongoing injustices of the Nakba…”[footnoteRef:58] Israeli universities hold symposia and conferences about the Nakba and its consequences. [footnoteRef:59] Academic literature in Israel and abroad tends to exaggerate the outcomes of the Nakba. For example, many publications claim that most of the land owned by the State of Israel (93%) is land expropriated from Arab ownership or control as a result of the establishment of the State of Israel. [footnoteRef:60]According to this argument, the land in the Negev was all Arab controlled land that was appropriated by the State of Israel, while in fact, its majority (10-12 thousand sq. km of land) were never under Arab ownership or control. [footnoteRef:61] The calculation also indiscriminately calculates the expropriation of all refugee assets (3-5 thousand sq. km), together with the expropriation of “present absentee” lands (about 300 sq. km) and the appropriation carried out after the State was established as part of “ordinary business” (a few tens of sq. km). The exaggeration and generalization of this argument create the false impression that the majority of the land of the State of Israel was obtained through dispossession. This position is critical of the very establishment of the State of Israel and, by implication, probably upholds the notions of return and restitution. [footnoteRef:62] [55:  Smooha, INDEX 2015, supra note 9, at 63, 64, 129, 131.]  [56:  Smooha, INDEX 2015, supra note 9, at 63.]  [57:  Hillel Cohen, THE PRESENT ABSENTEE, supra note 38, at 7-8; Eyal Benvenisti and Eyal Zamir, Private Claims to Property Rights in the Future Israeli–Palestinian Settlement, 89 AMERICAN JOURNAL OF INTERNATIONAL LAW 295, 300-301 (1995).]  [58:  Zochrot Our Vision, ZOCHROT WEB SITE, http://zochrot.org/en/content/17; Yifaat Gutman, MEMORY ACTIVISM-REIMAGINING THE PAST FOR THE FUTURE IN ISRAEL-PALESTINE 112-142 (Vanderblit University Press, 2017); Gerald M. Steinberg, Europeans Fund Anti-Israel Libels, 22 MIDDLE EAST QUARTERLY 1 (2015), http://www.meforum.org/meq/pdfs/4912.pdf.]  [59:    Bashir bashir, Amos Goldberg, THE HOLOCAUST AND THE NAKBA: MEMORY, NATIONAL IDENTITY AND JEWISH-ARAB PARTNERSHIP (The Van Leer Jerusalem Institute and Hakibbutz Hameuchad, 2015)(Hebrew); Ephraim Lavie, Amal Jamal eds., THE NAKBA IN THE NATIONAL MEMORY OF ISRAEL (Tel Aviv University: Tami Steinmetz Center, The Walter-Libach Institute for Jewish-Arab Coexistence, 2015) (Hebrew); Seminar: Jewish-Zionist Resistance to the Nakba? (Minerva Humanities Center, Tel Aviv University, 1.6.2015), http://mhc.tau.ac.il/he/%D7%99%D7%95%D7%9D-%D7%A2%D7%99%D7%95%D7%9F-%D7%94%D7%AA%D7%A0%D7%92%D7%93%D7%95%D7%AA-%D7%99%D7%94%D7%95%D7%93%D7%99%D7%AA%D7%A6%D7%99%D7%95%D7%A0%D7%99%D7%AA-%D7%9C%D7%A0%D7%9B%D7%91%D7%94-2/ ]  [60:  Alexandre (Sandy) Kedar, The Legal Transformation of Ethnic Geography: Israeli Law and the Palestinian Landholder 1948-1967 33 N.Y.U. J. Int’l L. & Pol. 923, 947 (2001); Alexandre (Sandy) Kedar , Oren Yiftachel, Land Regime and Social Relations in Israel, SWISS HUMAN RIGHTS BOOK VOL. 1, 127, at 13 136 - 137 (Hernando de Soto & Francis Cheneval ed., Ruffer&Rub Publishing House. Zurich, 2006).]  [61:  Government of Palestine A SURVEY OF PALESTINE – PREPARED IN DECEMBER 1945 AND JANUARY 1946 FOR THE INFORMATION OF THE ANGLO-AMERICAN COMMITTEE OF INQUIRY-VOLUME 1, 257-258 (Government Printer, Palestine, 1946).]  [62:  Haim Sandberg, Land Expropriations of Private Arab Land in Israel - An Empirical Analysis of the Regular Course of Business, 43 ISRAEL LAW REVIEW 590, 591 (2010); Sandberg, ZIONISM AND POST-ZIONISM, supra note 37, at 18, 38-41.] 

In recent years the demand for restitution of “present absentee” properties reached the legal arena. Although the Supreme Court has expressed its support in principle for the notion that expropriated land should be returned to its owners if it has no public value, it has determined that it is not applicable to demands for the return of present absentees’ assets. [footnoteRef:63] In 2010 the Knesset limited the Supreme Court’s basic judgement with legislation that determined that this basic principle shall not to be applied retroactively, but only to expropriation from that moment onwards. The Court approved the legality of this limit, with full knowledge of its implications for claims for restitution by present absentees. [footnoteRef:64] [63:  HCJ 2390/96 KARSIK V. STATE OF ISRAEL PD 55(2) 625 [2001] (Isr.)(Hebrew)); English translation: http://elyon1.court.gov.il/files_eng/96/900/023/g10/96023900.g10.htm; HCJ 840/97 SABITH V. GOVERNMENT OF ISRAEL, 57(4) PD 803, 815 (2003)(Hebrew). ]  [64:  HCJ 2254/13 Samuel v. Minister of Finance (15/5/2014)(Hebrew); Haim Sandberg, Strategic Considerations behind Normative Explanations – Lessons From Israel’s Supreme Court Takings Case, 11 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 751, 765 (2013).] 

To date, Israeli courts have not granted claims for restitution. The reasoning is usually legal, but it sometimes also reveals the more fundamental political issue that prevents the return. Thus, for example, Justice Dalia Dorner explained the rejection of the claim for restitution by land owners in the village of Iqrit, as follows:
“In this time, when the Palestinian demand for the right of return has come up again, the precedent of returning the dispossessed can harm important interests of the State. This position is related to affairs of the state, where the government has broad consideration, and the leeway for reasonableness it is afforded is very wide.” [footnoteRef:65] [65:  SABITH case, supra note 63, at 814. ] 

In the Jabareen case, initiated by the abovementioned Zochrot organization, absentees from the abandoned village of al-Lajjun petitioned to overturn the expropriation of a plot of land that is at present within the boundaries of Kibbutz Megiddo and is used mostly as a forest with a part of it is the site of a water facility. The Court rejected the claim using ordinary legal arguments. It ruled that use of the land for a forest is an important public need that has not changed, and that the land that is claimed for return cannot be separated from the entire necessary area. [footnoteRef:66] Justice Rubinstein even added that “the issue of forestation in an area that is unsettled or was abandoned earlier, has assumed a central place in the ethos under which the State of Israel was established, as development of the country and making the wilderness bloom…”[footnoteRef:67] In the case of the Museum of Tolerance, the Islamic Movement in Israel objected to the construction of the Center for Human Dignity planned by the Simon Wiesenthal Center on land in central (west) Jerusalem. The plot had previously served as a public parking lot, but further back in the past it was part of a Muslim cemetery. The Islamic Movement argued that the land belong to a Muslim charitable trust, and moreover, that the dead were being desecrated. The Supreme Court rejected the claim for restitution and determined that the Supreme Islamic Council, which had owned the land and was headed during the British Mandate period by Amin al-Husseini, was “absentee” since all its members had left the territory of Israel when it was established, and some even earlier (al-Husseini worked with Nazi Germany). With regards to the desecration of the dead, the Court ordered that appropriate arrangements for burial be made so as to avoid desecrating the land, although testimonies were heard arguing that the Supreme Muslim Council did not object to the construction of a hotel on the cemetery land during the British Mandate period. [footnoteRef:68] [66:  CA 4067/07 JABAREEN V. STATE OF ISRAEL, J.Danziger at par. 36 (3.1.2010)(Isr.)(Hebrew).]  [67:  Ibid, J. Rubinstein at par. b.]  [68:  HCJ 52/06 AL-AQSA FOR THE DEVELOPMENT OF ISLAMIC WAQF ASSETS IN PALESTINE LTD. V. SIMON WIESENTHAL CENTER MUSEUM CORP., J. Procaccia par. 12, 38, 60, 62, 120-122, 257 (29.10.2008)(Hebrew).] 

The courts’ ability to allow restitution is indeed extremely limited by law. It is not only the LAA which limits it, but also provisions of the Basic Law: Human Dignity and Liberty, enacted in 1992 and considered to have supreme legal status. Section 3 of this Law may determine that “There shall be no violation of the property of a person,” but section 10 further stipulates that this Basic Law shall “not affect the validity of any law in force prior to its commencement.” [footnoteRef:69]At the same time, the court has expressed unease about this situation on a number of times. In the Dinar case, when the petitioners to overthrow the expropriation were Jewish landowners, some of the few who were affected by the LAA, Supreme Court President Dorit Beinisch explained the historical reasoning behind the legislation, as well as its inherent difficulties:  [69:  Basic Law: Human Dignity and Liberty, supra note 2, §3, 10.] 

… the severe nature of the provisions of the Acquisition Law … can only be understood through the lens of the unique historical circumstances of the State’s early years; against the background of that period’s needs and at a time when lands were abandoned by their owners as a result of the war. These historical circumstanced led to the enactment of the Acquisition Law, whose provisions seriously infringe upon property rights, and there is no doubt that such legislation today would not stand up to the test of constitutionality.” [footnoteRef:70] [70:  C.A. 3535/04 DINAR V. THE STATE OF ISRAEL-MINISTER OF FINANCE, J.Beinisch, par. 6-7 (27.4.2006).] 

A similar explanation was given by Justice Hayut in the Al-Uqbi case, when she rejected a petition by Bedouin citizens to overturn the expropriations of land in the northern Negev: 
“… [T]here is no opening whatsoever in the Acquisition Law allowing the return of the expropriated land to its original owners, even if the owners returned thereto. There is no denying that the Acquisition Law severely infringes the right to property that was recognized as a constitutional right… However, it is an old law that is at issue, and the preservation of laws section… does not allow harming its validity, despite the constitutional difficulty it raises. Additionally, it had been ruled that in light of the Acquisition Law’s special nature and the unique historical circumstances that led to its legislation, it is inappropriate at the present time to appeal the constitutionality of the expropriations that were effected by virtue thereof…”[footnoteRef:71] [71:  C.A. 3535/04 DINAR V. THE STATE OF ISRAEL-MINISTER OF FINANCE, J.Beinisch, par. 6-7 (27.4.2006).] 

In the Shawahna case, present absentees sued for the return of land that they had continued to work after it was appropriated. The court here also rejected their suit because of a 50 year delay in its submission, and because the circumstances regarding the time of the expropriation remained “shrouded in mist.” At the same time, the Court added that “… it should be admitted that the conclusion we have arrived at is not easy,” and therefore recommended that the State consider “again the petitioners’ compensation arrangements, including the option of leaving in their possession plots of land that are not necessary for public needs.” [footnoteRef:72] [72:  HCJ 9804/09 SHAWAHNA V. STATE OF ISRAEL-DEVELOPMENT AUTHORITY, J. Barak-Erez pars. 2, 19   (19.5.2014) (Hebrew).] 

The inner tension between the two components of the double promise are clearly reflected in these Supreme Court positions. On the one hand, the Court is tied by legal restrictions set by the legislature as a result of historical circumstances. These reflect the interest in maintaining the Jewish nature of the state by preventing the reversal of the outcomes of the War of Independence. On the other hand, the Court is uncomfortable with the specific infringement upon the property of the State’s citizens. In its view, were it not for the special circumstances under which it occurred, and in spite of the right to compensation, this infringement would not accord with the democratic component of the double promise. Regardless, it would appear that the issue of refugee property, and particularly the assets of present-absentees remains on the legal agenda of Israel, despite the 70 years that have passed since it was created. The existing situation still clearly prioritizes the outcomes of the War of Independence and rules out the restoration of the past disposition of lands. All the same, academic and civil action that strives to alter this balance is intensifying. Part of this action takes place in the legal arena. The Supreme Court continues to support the traditional political position of the State, but its verdicts contain texts that reveal discomfort with this support.  
The Nativist Claim as Defiance of the Jewish Character of the State
 A relatively new legal expression of defiance against the Jewish character of the state and the demand to turn back the wheels of history, are petitions by Arab or Bedouin citizens to be recognized as indigenous people. This demand exists in public discourse in relation to Arabs in Israel,[footnoteRef:73] but it reached the Supreme Court through a small group of Bedouin Arabs,[footnoteRef:74] and the petition was also accompanied by a demand for autonomy.[footnoteRef:75] The argument that Arabs or Bedouins are indigenous people reflects an approach that draws primarily on a conceptual framework describing colonial conquests by foreign societies that had no prior affinity to the conquered territory. The recognition of indigenous rights is the continuation of the process of decolonization. [footnoteRef:76] The employment of this terminology in relation to Arab-Jewish relations in Israel necessarily equates the status of Jews in their county and the majority status in any country that has undergone colonial conquest. It implies that the Jews are a group of outsiders, “settlers,” who settled in a foreign land inhabited and ruled by its natives. [footnoteRef:77] This approach ignores the link between Jews and the land, as well as the extraordinary circumstances of their migration and settlement in Israel. [footnoteRef:78]It does not simply critique the actions of the state towards the minority and seek redress. It undermines the legitimacy of Jewish control over the territory and the idea of the State of Israel as a Jewish nation-state in which the Jewish people have realized their right to self-determination. As expressed in Israel’s Declaration of Independence, the state views Jews as the original indigenous people of the land. It points to the existence of a spiritual link between the Jewish People and the Land of Israel, similar to the link an indigenous group is required to have in order to establish its rights in its territory:  [73:  THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL, supra note 11, at 5.]  [74:  AL-UQBI case, supra note 71, J. Hayut pars. 8, 18.]  [75:  AL-UQBI case, supra note 71, J. Hayut pars. 3, 5, 12, 33-43.]  [76: Sigfried Weissner, Indigenous self-determination, culture and land: a reassessment in light of the 2007 UN Declaration on the Rights of Indigenous Peoples,  INDIGENOUS RIGHTS IN THE AGE OF THE UN DECLARATION 31, 37-38 (Elvira Pulitanoed., CUP 2012). ]  [77:  Kedar & Yiftachel, Land Regime and Social Relations, supra note 60, at 133, 136-137.]  [78:  Ran Aaronsohn, Settlement in Eretz Israel — A Colonialist Enterprise? “Critical” Scholarship and Historical Geography, 1 Israel Studies 214, 224-226 (1996).] 

The Land of Israel was the birthplace of the Jewish people. Here their spiritual, religious and political identity was shaped. Here they first attained to statehood, created cultural values of national and universal significance and gave to the world the eternal Book of Books. 
After being forcibly exiled from their land, the people kept faith with it throughout their Dispersion and never ceased to pray and hope for their return to it and for the restoration in it of their political freedom. [footnoteRef:79] [79:  The Declaration of the Establishment of the State of Israel, supra note 1.] 

Arab nativist claims ignore the Jewish nativist affinity to the territory. This omission is particularly glaring in light of the relatively weak claim Bedouins can make for affinity with the Negev areas in which they demanded autonomy. The duration of their establishment in the region is fairly brief (roughly 200 years), they have no particular spiritual affinity with this part of the country, and they have never had political independence. The claim for indigenous rights is aimed specifically at the sovereignty of the State of Israel in the Negev, and has not to date been raised by Bedouins residing in other Middle Eastern states. [footnoteRef:80]It is a claim that only began developing in the 1990s. [footnoteRef:81] [80:  Havatzelet Yahel, Ruth Kark, and Seth J. Frantzman, Are the Negev Bedouin an Indigenous People? Fabricating Palestinian History, 19 MIDDLE EAST QUARTERLY 3, 9-13 (2012); Seth J. Frantzman, The Politization of History and the Negev Bedouin Land Claims: A Review Essay on Indigenous (In)justice 19 ISRAEL STUDIES 48, 51 (2014).]  [81:  Seth J. Frantzman, Havatzelet Yahel, Ruth Kark, Contested Indigeneity:  The Development of an Indigenous Discourse on the Bedouin of the Negev, Israel 17 ISRAEL STUDIES 78 (2012).] 

The State of Israel, thus, cannot recognize claims that view its Arab or Bedouin citizens as an indigenous group, because they would undermine its Jewish national character. Indeed, Israel has never signed international treaties recognizing the rights of indigenous people. The Supreme Court rejected the claim that Bedouins have indigenous rights put forward in the Al-Uqbi case. The Court determined that prior to the establishment of the state, Bedouins did not enjoy autonomy, were never recognized as indigenous, and that no norm of international law obligates the State of Israel to recognize them as indigenous. [footnoteRef:82] All the same, the refusal to recognize claims to indigeneity is aimed at protecting the Jewish component of the double promise rather than its democratic component, which requires some sort of recognition of the Bedouins and their rights. The Court gave expression to this by clarifying, alongside its rejection of the claim to indigenous rights, that:  [82:  AL-UQBI case, supra note 71, J. Hayut par. 43, 81.] 

“It is undisputed that the matter of the Bedouin tribes’ rights in and to the Negev lands is a weighty matter for which a solution must be found, to the satisfaction of all of the parties, and the sooner that happens, the better”.[footnoteRef:83]  [83:  Ibid, at par. 82.] 

In a third discussion of the same case, Supreme Court President Justice Naor repeated this call:
“The question of formalizing the rights of Bedouin tribes to Negev lands is a complicated, complex and sensitive social-legal-political issue that has yet to be fully resolved […] it is appropriate that a solution be found to this question, which is acceptable to all sides and which is based on a broad perspective and mutual respect, and the sooner the better. [footnoteRef:84]  [84:   A.C.A. 3751/15 AL-UQBI V. THE STATE OF ISRAEL, C.J. Naor, par. 7 (19.7.2015).] 

Another Supreme Court Justice, Rubinstein, even outlined a practical route towards resolving the problem during this case: 
… [a]s is known, the State has in our times and previously, made efforts of various kinds, which progressed through the establishment of Bedouin townships and additional means, but were not completed…[footnoteRef:85] [85:  AL-UQBI case, supra note 71, J. Rubinstein par. b.] 

In other words, The Court rejects claims which undermine the independence, sovereignty and Jewish character of the State of Israel, thereby fulfilling the Jewish component of its double promise. Its admonishments that the plight of the Bedouin be addressed are aimed at encouraging the realization of the democratic component of that promise; that is, providing the appropriate response to Bedouin settlement needs.

The Allocation of Land Resources
Separation or Assimilation? The Debate
An additional and considerable challenge, perhaps the greatest, to the realization of the double promise is the challenge of forging an equitable policy for allocation of land resources to the Arab minority. There are two possible and contradictory models for such an allocation of land resources. One model, which we shall call the “separation model,” assumes that the majority and minority populations do not assimilate into one another and do not aspire to assimilate. According to this model, the government would allocate land resources to settlements or neighborhoods with distinct ethno-national affiliations. Indeed, according to the separation model it is neither possible nor desirable for the two populations to integrate into a shared life together and, therefore, they must continue to live separately, side by side. According to another model, in contrast, which we shall call the “integration model,” it is both possible and appropriate to integrate the two population groups into mixed communities, neighborhoods or settlements. Equality is achieved by providing individuals of all population groups with equal opportunities to participate in all types of common land use. The equitable allocation of land resources is carried out individually and equally to each citizen rather than to population groups. 
Choosing between the two models is difficult both for policymakers and for citizens. Consequently, the result is a wavering between them. At the heart of the matter is the public attitude towards implications of choosing one model over the other, separation or integration. Public opinion regarding the actual willingness to live in mixed settlements is divded in both the Jewish and the Arab populations.[footnoteRef:86] The Arab leadership tends to prefer collective and separate allocation. Thus, for example, the Hebrew vision statement of Israel’s Arabs demands “special collectively-based allocation in the distribution of physical public resources in the state…”[footnoteRef:87] At the same time, the English translation of the document, which we have drawn upon in this chapter, omits the demand for “collectively-based” allocation of land and makes do with the demand for “Equal distribution of resources, such as budget, land and housing…”[footnoteRef:88] Some advocates of collective allocation of land resources do so as a protest against the Jewish-Zionist character of the state. They rule out the integration option because they view it as acceptance of the State of Israel in its existing form.[footnoteRef:89] There is criticism of the integration model for the opposite reason as well: the fear that the intermingling of the populations would weaken the Jewish character of Jewish population centers and thereby undermine the Jewish nature of the state.[footnoteRef:90] Both the majority and the minority, thus, are not eager to integrate with one another, and it doubtful whether they are ready.  [86:  Smooha, INDEX 2015, supra note 9, at 21-22; Sammy Smooha , STILL PLAYING BY THE RULES: INDEX OF ARAB-JEWISH RELATIONS IN ISRAEL 2013 35-36 (Israel Democracy Institute & Haifa University, 2013) (Hebrew).]  [87:  The National Committee for the Heads of the Arab Local Authorities in Israel, THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL 14 (Nazareth, The National Committee for the Heads of the Arab Local Authorities in Israel, 2006)(Hebrew).]  [88:  THE FUTURE VISION OF THE PALESTINIAN ARABS IN ISRAEL, supra note 11, at 15.]  [89:  Hassan Jabareen, The future of Arab citizenship in Israel: Jewish-Zionist time in a place with no Palestinian memory, CHALLENGING ETHNIC CITIZENSHIP: GERMAN AND ISRAELI PERSPECTIVES ON IMMIGRATION 196, 201-211 (Daniel Levy, Yifaat Weiss eds., Bergham Books, 2002).]  [90:  Ruth Gavison, Zionism in Israel? A note on Qaadan, 6  MISHPAT UMIMSHAL - LAW AND GOVERNMENT IN ISRAEL, 25, 28-29, 40-41 (2001) )Hebrew); Yaffa Zilbershats, The right of the majority to choose his residence, 6 MISHPAT UMIMSHAL - LAW AND GOVERNMENT IN ISRAEL 87, 103-106 (2001))Hebrew); Gerald M. Steinberg, ‘The Poor in Your Own City Shall Have Precedence’: A Critique of the Katzir-Qaadan Case and Opinion, 16 ISRAEL STUDIES BULLETIN 12 (2000).] 

Rulings of the Supreme Court, similarly, do not show a clear preference for one model over the other. The precedent-setting ruling of the Supreme Court in the Ka’adan case promoted the integration model. [footnoteRef:91]Its president, Justice Aharon Barak, ruled that “Dissimilar treatment on the basis of religion or nationality is “suspect” treatment and is therefore prima facie discriminatory treatment.”[footnoteRef:92] Influenced by Brown v. Board of Education, [footnoteRef:93]he ruled:  [91:  HCJ 6698/95 KA’ADAN V. ISRAEL LAND ADMINISTRATION, PD 54(1) 258 (2000); English version: https://supremedecisions.court.gov.il/Home/Download?path=EnglishVerdicts\95\980\066\a14&fileName=95066980_a14.txt&type=5.]  [92:  Ibid, C. J. Barak at par. 24.]  [93:  Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).] 

“…that a “separate but equal” policy is “inherently unequal.” At the core of this approach is the notion that separation conveys an affront to a minority group that is excluded, sharpens the difference between it and others, and cements feelings of social inferiority.”[footnoteRef:94] [94:  citation] 

Accordingly, he determined that when land resources are allocated to a settlement without unique community characteristics, “every person in Israel, regardless of nationality, would have been eligible to compete for the right to build a house in” it.[footnoteRef:95] [95:  Ibid, at par. 33.] 

Barak’s approach perceives Arab citizens as equal citizens, following the integration model, but it also does not totally rule out the possibility of a separate allocation for Arabs on a national basis. Thus, for example, he ruled that:
“[O]ccasionally, separate treatment may be considered equal, or in the alternative, that separate treatment may be justified, despite the violation of equality. This is especially so, inter alia, when it is the minority group itself that initiates the separate but equal treatment, seeking to preserve its culture and lifestyle and hoping to prevent “forced assimilation.” [footnoteRef:96] [96:  Ibid, at par. 30.] 

Accordingly, Barak did not rule out establishing communities for Arabs or Jews exclusively, but noted that: 
“…in point of fact, there has been no request for the establishment of an exclusively Arab communal settlement. In actuality, the State of Israel only allocates land for Jewish communal settlements. The result (“the effect”) of the separation policy, as practiced today, is discriminatory…”[footnoteRef:97] [97:  Ibid, at par. 30.] 

His overall approach supports the integration model, particularly as it pertains to the integration of Arab populations into new settlements or existing Jewish settlements. Barak does not rule out the establishment of separate settlements, if Arab settlements are established as well, but it is clear that Israel’s land policy would be hard pressed to maintain the principle of equality if it were required to allocate land resources for the establishment of separate settlements for the two groups. Such a double land policy would require greater land reserves that the state has to offer. [footnoteRef:98]Thus, it would appear that the default option he arrived at is the equitable allocation of resources on an individual basis in mixed settlements and neighborhoods. This is the reason Barak’s verdict was vociferously critiqued from the right by those who believe that integration would undermine the Jewish component, and from the left by those who believe that integration strengthened that same component too much. [footnoteRef:99]It should be noted that an early draft of the Basic Law: Israel the Nation State of the Jewish People, proposed by Ayelet Shaked, who is presently the Minister of Justice, suggested adopting the formula whereby the “individual rights of all its citizens” rather than their collective rights should be reserved. [footnoteRef:100]The draft of this law currently on the table is vaguer, since it proposed to codify “…the values of Israel as a Jewish democratic state in the spirit of the principles of its Declaration of Independence.”[footnoteRef:101]  The Declaration did not assert an explicit position on the issue of separation or integration, and thus, each side may interpret it as it wills. In any case, the present draft of the Basic Law also includes support for a limited arrangement for separation: “The State may permit a community, including the members of a single religion or the members of a single nationality, to establish separate community settlements.”[footnoteRef:102] [98:  See chapter 5 this book.]  [99:  Supra note 91. ]  [100:  §3(b) Proposed Bill and Explanatory Notes, Basic Law: Israel as the Nation-State of the Jewish People, The 19th Knesset, (22.7.2013)(Initiatives: MKs Ayelet Shaked, Yariv Levin, Robert Ilatov)(Hebrew); Herb Keinon, Lahav Harkov, PM to push basic law that will define Israel as ‘Jewish State’, THE JERUSALEM POST,  May 1 2014, http://www.jpost.com/Diplomacy-and-Politics/PM-to-push-Basic-Law-that-will-define-Israel-as-Jewish-state-351057.]  [101: § II Proposed Basic Law (29.7.2015), supra note 29.]  [102:   Ibid at § IX(2).] 

A somewhat different position was expressed by the Court in the Harel case. [footnoteRef:103]This case entailed a debate over the constitutionality of a law that allowed the government to grant certain authority in the area of rural settlement to the Settlement Division of the World Zionist Organization, with its funding. The plaintiffs argued that the Division might discriminate against the Arab population, since its primary mission is dealing with Jewish settlements. [footnoteRef:104]The State argued in response that the Division is committed to principle of equality and that it deals with settlement in all sectors, including Arab settlements. [footnoteRef:105]It thus expressed its adherence to the collective model in the rural context. Justice Rubinstein accepted the State’s position whereby inequitable policy was yet to be proven, although he shared the fear that granting the authority could undermine equality. [footnoteRef:106]He also endorsed the Qa’adan ruling, but at the same time supported the collective interpretation offered by the state: [103:   HCJ 9518/16 HAREL V. KNESSET OF ISRAEL (5.9.2017)(Hebrew).]  [104:  Ibid, J. Rubinstein at par. 12. ]  [105:  Ibid, J. Rubinstein at par. 18.]  [106:  Ibid, J. Rubinstein at pars. 59-60.] 

“... The petitions before us do not refer to a violation of a concrete right of one specific person or another, and rather, deal with claims pertaining to the right of the Arab public as a whole. I am of the opinion, that in the areas of activity that the Division is charged with… the right to equality applies also in the realm of the Arab public’s collective rights… the Arab population – and not only specific Arab citizens or residents – are entitled to an equitable distribution of state resources, including the allocation of land… The important interest – the Zionist and national-state – of promoting Jewish settlement in various areas of the country should not detract from sincere parallel concern about promoting and developing settlements in other sectors of Israeli society… This is not about ‘communicating vessels’ and a zero-sum game, whereby greater development and thriving among Jewish settlement, will accordingly reduce the promotion of rural and agriculture settlement in other sectors of Israeli society… For me, they are linked… indeed, such an enterprise, if managed fairly and properly, could be an example of prosperity for all, including the non-Jewish sectors.[footnoteRef:107]  [107:  Ibid, J. Rubinstein at par. 61-62.] 

Rubinstein’s approach, then, supports a policy of promoting a collective-based equality in the rural sector, separate but equal.

Separation or Integration in Practice
Government policy in practice might combine the two models, but tends primarily towards the collective model of separation. The integration model guides the government in the allocation of land when establishing urban settlements or new neighborhoods in existing urban settlements which don’t have a special communal character. However, this mode of action is quite limited, since very few new settlements are being established and it is thus relevant primarily to the establishment of neighborhoods in existing settlements. Here another element comes into play, which is the overwhelming tendency, even if gradually diminishing, of both populations to avoid integration and prefer living in cities or neighborhoods with homogeneous populations. [footnoteRef:108]Therefore, the realization of the integration model during the stage of the initial allocation of resources for urban settlement is relevant only to those areas where a heterogeneous demand for government allocation of lands has emerged. The government’s commitment to full individual equality in these areas is expressed also in relation to the secondary leasing market, that is, the government’s acquiescence to the transfer of leases from Jews to Arabs or the transfer of ownership through Israel Lands to Arab leasers in urban settlements. [footnoteRef:109]The effect of this is thus more significant in settlements established on Israel Lands, settlements which tend to be newer and located in the periphery, and of less import in established older urban settlements, where there is a high percentage of privately owned land. The key factor advancing the process of integration in urban settlements is not the hand of the government, but primarily the hidden hand of market forces, and to some extent, also history and geography. About a quarter of the Arab population has been living for many years in eight mixed cities with an Arab minority of over 10% of the overall population. Seven of these cities have always had an Arab population core (Jerusalem, Tel Aviv-Jaffa, Haifa, Acre, Ramla, Lod and Ma’alot-Tarshiha). [footnoteRef:110]Within these cities, the populations tend to segregate into distinct separate neighborhoods, but in some neighborhoods in these mixed cities there is a process of integration. The result of this process is the creation of new mixed neighborhoods and sometimes, their abandonment by the Jewish population. [footnoteRef:111]In recent years the migration of Arab populations to cities that in the past had been exclusively Jewish has increased. One such city, Nazareth Illit, has long since become a mixed city according to the definitions of the Central Bureau of Statistics, since its Arab population has surpassed 20% and there are predictions that it will no longer have a Jewish majority by 2030. Between one and one and a half percent of the country’s Arab population have moved into twenty additional cities. In some of these cities the proportion of Arab residents is extremely small, but the overall trend is of growth. Reasons for migration are primarily economic, and include housing shortages in their place of origin or employment and social considerations. The process of integration is often accompanied by resistance from the Jewish public.[footnoteRef:112] This resistance has on occasion required legal intervention. Thus, for example, when Arab citizens won a tender for self-building in a new neighborhood in Afula, the losing Jewish bidders petitioned the Supreme Court with the argument that the winners’ success was the result of unfair collusion on the price. The Supreme Court examined the claims and rejected most of them. It also remarked that, although no concrete evidence has been found to that effect, “the suspicion arises that the background to the petition might have been the desire to prevent Arabs from settling in Afula.” [footnoteRef:113] [108:   Smooha, Index 2015, supra note 9, at 21; Ran Goldblat, Itzhak Omer, The association between land-use distribution and residential patterns: The case of mixed Arab –Jewish cities in Israel, 6 JOURNAL OF URBAN AND REGIONAL ANALYSIS 15, 19 (2014).]  [109:  HCJ 7452/04 ABU-RAYA V. ISRAEL LAND ADMINISTRATION (28.9.2008) (Hebrew).]  [110:  Israel Central Bureau of Statistics, THE THE ARAB POPULATION IN ISRAEL 3 (2002), http://www.cbs.gov.il/statistical/arabju.pdf; Amnon Beeri-Sulitzeanu, Uri Gopher, MIXED CITIES AND REGIONS: THE FUTURE FACE OF ISRAEL 6, 8 (The Abraham Fund, Rassem Khamaisi, Academic Consultant, 2009), https://www.abrahamfund.org/webfiles/fck/Mixed%20Cities%20Herzliya%202009%20ENG%20cover%20+%20text.pdf; Nicola Yozgof Auerbach, Arnon Soffer, BETWEEN JUDAIZATION AND LOST GALILEE: THE CASE OF UPPER NAZARETH IN THE YEARS 1956-2016  19 (Chaikin Chair for Geostrategy, University of Haifa, 2016) (Hebrew).]  [111:  Israel Central Bureau of Statistics, THE ARAB POPULATION IN ISRAEL 3 (2002), http://www.cbs.gov.il/statistical/arabju.pdf; Amnon Beeri-Sulitzeanu, Uri Gopher, MIXED CITIES AND REGIONS: THE FUTURE FACE OF ISRAEL 6, 8 (The Abraham Fund, Rassem Khamaisi, Academic Consultant, 2009), https://www.abrahamfund.org/webfiles/fck/Mixed%20Cities%20Herzliya%202009%20ENG%20cover%20+%20text.pdf; Nicola Yozgof Auerbach, Arnon Soffer, BETWEEN JUDAIZATION AND LOST GALILEE: THE CASE OF UPPER NAZARETH IN THE YEARS 1956-2016  19 (Chaikin Chair for Geostrategy, University of Haifa, 2016)(Hebrew).]  [112:  Auerbach & Soffer, UPPER NAZARETH, supra note 110, at 19-22, 43; Beeri-Sulitzeanu & Gopher, MIXED CITIES, supra note 110, at 7-9;  Dana Shevah, SOCIAL DYNAMICS, URBAN CIVILITY AND SPATIAL CAPACITY IN A NEWLY-MIXED TOWN: THE CASE OF KARMIEL 53-54, 116 (Ph.D. thesis, Technion - Israel Institute of Technology, 2017)(Hebrew); Israel Central Bureau of Statistics, SETTLEMENTS IN ISRAEL AND THEIR POPULATION 2016, http://www.cbs.gov.il/ishuvim/ishuv2016/bycode.xls.]  [113:  A.A. 4282/16 SAIG V. DAVID, J. Baron par. 14  (7.8.2017)(Hebrew); Yonah Jeremy Bob, ACRI: Ruling by top court might be insufficient for mixed-housing, THE JERUSALEM POST, August 16, 2017, http://www.jpost.com/Israel-News/ACRI-Ruling-by-top-court-might-be-insufficient-for-mixed-housing-502540 .] 

The government manages a clear policy that enables nationality-based collective segregation with regards to two types of settlements. The first type includes settlements with special character, such as collective farming settlements (kibbutzim and moshavim) or community settlements of under 400 households. The first were mostly established as Jewish collective communities prior to the establishment of the State or in its early years and were inhabited exclusively by a Jewish population. The latter were established mainly in the last few decades. Penetrating the veteran collective settlements, as well as similar small community settlements which are being established today, requires, in most cases, successfully passing internal reviews or “admission committees.” Although, this mechanism does not permit discrimination on the basis of nationality, it does enable objections based on ethnicity to be masked as consideration of non-suitability to the community’s social and cultural fabric and lifestyle. The interview and entry tests requirement creates a social barrier to the unhindered integration of the minority group into such settlements. [footnoteRef:114] Even today, the population of these settlements is primarily Jewish, and Arab candidates find it extremely difficult to navigate their admission committees. [footnoteRef:115]It should be noted that this barrier makes it similarly difficult for members of other communities in Israeli society to join these settlements. [footnoteRef:116]  In the Sabach case, the Supreme Court rejected, by a majority of five justices to four, a petition against the constitutionality of the admission committee mechanism in community settlements, because it believed that insufficient evidence of its inequitable function had accumulated. [footnoteRef:117] Data submitted to a Knesset sub-committee in 2017 revealed that the rate of those rejected had decreased three-fold since the process was regulated through legislation and stood at about 2.5% (out of 3,120 applicants).  [footnoteRef:118] [114:  § 6 of the Cooperative Societies Ordinance, as amended in the Amendment to the Cooperative Societies Ordinance (No. 8) Law, 5771-2011, S.H. 683 (Hebrew); §1, 5 Resolution 1504 of the Israel Land Council Residential Construction in Agricultural Settlements which are Workers’ Moshav, Cooperative Village, Cooperative Moshav, Kibbutz or Agricultural Cooperative Society” (16.1.2017) (Hebrew); Amnon Lehavi, Residential Communities in a Heterogeneous Society: The Case of Israel, PRIVATE COMMUNITIES AND URBAN GOVERNANCE: THEORETICAL AND COMPARATIVE PERSPECTIVES 95, 109-111 (Amnon Lehavi ed., Springer 2016); Michael Tamir, The freedom to exclude: The case of Israeli society, 49 ISRAEL L. REV. 237, 252-254 (2016); ]  [115:  HCJ 2311/11 SABACH V. THE KNESSET, J. Joubran pars. 46-48, 51 (17.9.2014)(Hebrew); Neta Ziv, Chen Tirosh, The legal struggle against the classification of candidates for community settlements - a catch in a drowning and boring network, GATED COMMUNITIES 311, 329-330, 335, 341-347 (Amnon Lehavi ed., Tel Aviv University 2010)(Hebrew).]  [116:  SABACH case, supra note 115, J. Joubran, pars. 49-50; Ziv & Tirosh, supra note 115, at 330, 338-341, 343-345.]  [117:  SABACH case, supra note 115, Justices Grunis, Naor, Rubinstein, Hayut & Meltzer v. Justices Joubran, Arbel. Danziger and Hendel. ]  [118:  Minutes of the 28th meeting of the Special Committee for Distributive Justice and Social Equality of the 20th Knesset 9, 15 (January 30, 2017)(Hebrew).] 

One of the justices in the minority in the Sabah case, Justice Salim Joubran, who is himself an Arab, held that the law was unconstitutional. One of his arguments was that the goal of the legislation was “the majority’s desire that the minority not integrate into it.”[footnoteRef:119] The debate over the legitimacy of the admission committee mechanism in small community settlements thus reflects, overtly or as a sub-text, the deliberations in Israeli society between the model of collective separation and the model of individual integration.  [119:  SABACH case, supra note 115, J. Joubran, par. 58.] 

The second type of settlements for which the land allocation policy is collective and ethnicity-based includes over 129 settlements, urban and rural, in which the majority of Israel’s Arab population resides, and which are exclusively Arab. [footnoteRef:120] Most of these settlements existed prior to the establishment of the State, and a minority, primarily in the Bedouin sector, were founded later. The Jewish population shows no interest in living in these settlements. The integration of Jews in non-Jewish urban settlements is rare and, indeed, finds no expression in official statistics. [footnoteRef:121]The allocation of resources to these settlements by the state is exclusively for the needs of the Arab population. The government’s strategic housing plan for 2017-2040 establishes “exclusive goals for homogeneous Arab settlements.” [footnoteRef:122]As part of the concentrated government effort to resolve the housing crisis in the Arab sector, the housing cabinet defined favored zones for housing in Arab settlements. [footnoteRef:123]Following a government decision from 2008, a special national outline plan was prepared for the establishment of a new urban settlement in the Galilee “for the entire minority population of the entire Galilee region of Israel.” [footnoteRef:124]The plan has yet to be realized, and it appears to have opponents in the Arab public as well. [footnoteRef:125] The government applies a similar policy toward the Bedouin population, a semi-nomadic, Muslim ethnic minority group which is undergoing processes of permanent settlement and comprises about 16% of Israel’s Arab population and about 3.5% of the entire population. [footnoteRef:126]The government seeks to settle most of the Bedouin in urban settlements established specifically for the needs of this population. [footnoteRef:127] The Supreme Court endorsed this separate policy, which is rooted in the unique tribal nature of Bedouin society, while remarking that it is a “transition period policy, until Bedouins are assimilated into Israeli society, as they see fit.” [footnoteRef:128]It should be noted that, beginning in the 1990, the government has also established separate settlements and neighborhoods for the Haredi-Jewish population, whose orthodox lifestyle makes its integration into heterogeneous urban environments difficult. [footnoteRef:129] [120:  Israel CBS, THE ARAB POPULATION, supra note 110, at 3; Israel Central Bureau of Statistics, THE ARAB POPULATION IN ISRAEL 8 (2008), http://www.cbs.gov.il/www/statistical/arab_pop08e.pdf.]  [121:  Israel CBS, THE ARAB POPULATION, supra note 110, at 3; Israel Central Bureau of Statistics, LOCALITIES FILE 2016, http://cbs.gov.il/ishuvim/ishuv2016/bycode.xls. ]  [122:  Ofer Raz-Dror, Noam Kost, THE STRATEGIC PLAN FOR HOUSING FOR THE YEARS 2017-2040 4, 21-22 (National Economic Council, Prime Minister’s Office, 2017) (Hebrew), http://economy.pmo.gov.il/councilactivity/housing/documents/strategy050717.pdf. ]  [123:  National Committee for Planning and Construction of Preferred Housing Areas (NCPCPHA), ANNUAL REPORT 2017 19-20 (2018) (Hebrew), http://www.iplan.gov.il/Documents/vatmal_2017.pdf.]  [124:  National Outline Plan 44 (NOP 44) A NEW URBAN AREA FOR THE NON-JEWISH POPULATION IN NORTHERN ISRAEL (3 July 2015)(Hebrew), http://mavat.moin.gov.il/MavatPS/Forms/SV4.aspx?tid=4.]  [125:  Jack Khoury, Israel Promised to Build Its First Modern Arab City Since 1948. Heres What Came of It, HAARETZ, 17 October 2017, https://www.haaretz.com/israel-news/.premium.MAGAZINE-israel-vowed-to-build-its-first-modern-arab-city-since-48-then-nothing-1.5457042.]  [126:  Arik Rudnitzky, The Bedouin Population in the Negev - Social, demographic and economic factors, 
THE BEDOUIN POPULATION IN THE NEGEV 1, 7 (The Abraham Fund Initiatives, 2012).]  [127:  Havatzelet Yahel, THE POLICY OF THE ISRAELI GOVERNMENT AND STATE AUTHORITIES REGARDING THE NEGEV BEDOUIN: 1947-1989 101-109, 119-124(Ph.D. Thesis, Hebrew University of Jerusalem,  2015); Shaul Krakover, Urban settlement program and land dispute resolution: The State of Israel versus the Negev Bedouin, 47 GEOJOURNAL 551 (1999).]  [128:  HCJ 528/88 AVITAN V. ISRAEL LAND ADMINISTRATION, IsrSC 43(4) 297, 306 (1989)(Hebrew).]  [129:  NCPCPHA, ANNUAL REPORT 2017, supra note 123, at 19;  Yosseph Shilhav The emergence of ultra-orthodox neighborhoods in Israeli urban centers, LOCAL COMMUNITIES AND THE ISRAELI POLITY-CONFLICT OF VALUES AND INTERESTS 157, (Efraim Ben-Zadok ed., SUNY Press 1993); Lee Cahaner, THE DEVELOPMENT OF THE SPATIAL AND HIERARCHIC STRUCTURE OF THE ULTRA-ORTHODOX JEWISH POPULATION IN ISRAEL 160-187 (PH.D. Thesis, University of Haifa, 2009) (Hebrew).] 

In conclusion, the reality of real estate in Israel is largely that of “separate but equal.” The historical background and cultural differences, as well as the complex and mistrustful relationship between the groups, support separation. The government likewise appears to support this policy, and to certain extent, so does the judicial authority. However, despite all that and against all odds, a slow but accelerating process of integration does exist. The primary responsibility for this process of integration lies with the invisible hand of the free market, but also with messages in support of integration from the Supreme Court, which removed some of the blocks that could hinder its progress. 

Claims of inequality: Where and to what extent?
How successful has the State of Israel been in meeting the challenge of equality in the realm of land resources allocation? The co-existence of two conflicting models for a shared existence, the separation model and the integration model, affects the answer to this question. For example, in a place where populations live separately in territorial blocks of homogeneous ethnic identity, it is possible to compare the general characteristics of these blocks, such as rates of land ownership and expropriations, municipal status, planning and investment. When the populations are intermixed it is more difficult to compare such parameters. Another means of comparing the minority and majority groups is the breaking down by ethnicity of statistics on the socioeconomic status of individuals, for example, income or education levels. This is a method of measurement which provides an overview of the population, both in mixed settlements and separate ones. Supporters of the separation model will tend to point to inequality in parameters of the first type, since remedying inequality in this case entails separate collective allocation of resources. Reliance on parameters of the latter kind, could indicate support for the integration model, especially if it turns out that integration improves individual socio-economic status. In the following paragraphs we will examine common claims about the existence of inequality of the first type; that is, claims about discrimination of Arab settlements in the following areas of land policy: distribution of private property rights in real estate, land expropriations, allocation of public land to the planning and development of settlements, the number of new settlements established, and the distribution of municipal space. We will conclude with a note on socio-economic inequality. 
One of the common arguments about the unequal treatment of the Arab minority is the claim that the percentage of land owned privately by Israeli Arabs (3.5%, about 700 sq. km) is considerably smaller than the percentage of Arabs in the population (over 20%).[footnoteRef:130]  In fact, the overall private ownership of land in Israel is only 7%. Thus, the share of private land owned by the Arab population is in fact larger than its proportion in the population (50%, about 250 sq. km). All the same, this quantitative advantage of the minority in terms of private land holdings is not the result of a deliberate and generous policy of land allocation by the state of Israel, but rather of the historical circumstances of the formation of land ownership in Israel. [footnoteRef:131] As we shall see below, there are also many disadvantages to the high rate of private land ownership in Arab settlements. In any case, however, the data itself does not indicate inequality or discrimination. Even the argument that the remaining 93% of Israeli land is land allocated to Jews is unfounded, since most of the Israeli Land Authority lands are open terrain that is not allocated to anyone. [footnoteRef:132]Israeli Land Authority urban lands total just 251 sq. km, which are leased and sold to the Arab population as well, both in separate settlements and mixed ones. [footnoteRef:133]Indeed a slight advantage for Arab settlements was measured in the rate of residential building coverage as compared to the overall residential coverage in Israel (18%), which exceeds the relative proportion of the population of these settlements in the entire population (14%).[footnoteRef:134] In sum, the Arab minority in Israel has a slight advantage over the Jewish majority in terms of private land holdings in Arab settlements, as well as in residential land holdings. This data cannot be claimed as evidence for full equality in the allocation of land resources, but it does certainly indicate that the picture of inequality is neither simple nor one-dimensional.  [130:  Kedar & Yiftachel, Land Regime and Social Relations, supra note 60, at 139.]  [131:  See chapter 2, at ????.]  [132:  Text referring to notes 60-62 above.]  [133:  HCJ 729/10 TNUA’AT DROR ISRAEL V. STATE OF ISRAEL, Par. 18 J. Beinisch (Nevo, 24.5.2012).]  [134:  Moti Kaplan et al, PATTERNS OF USE OF BUILT-UP AREAS IN ISRAEL 19 (The Jerusalem Institute for Israel Studies, 2007)(Hebrew).] 

Another area in which claims about inequality are commonly raised is land expropriations. The argument is made that Israel has expropriated more lands from its Arab citizens than from its Jewish citizens, and sometimes it is even claimed that this is the main reason that Arabs own only 3.5% of private land in Israel. [footnoteRef:135]This claim is certainly true with respect to the property of ‘present absentees,’ whose various petitions for restitution were discussed above. As noted, this was a one-time act of seizure as a result of the extraordinary circumstances of war. It is not an expression of consistent ongoing discriminatory land policy by the State towards the Arab public. The lands of the ‘present absentees’ mentioned above are not part of existing Arab settlements in Israel. If we were to focus only on the expropriations that took place after the War of Independence, in the context of “business as usual,” the picture of inequality would be quite different and loaded. The extent of the lands the State of Israel expropriated from all its citizens during the years 1948-1998 amounts to between 75 and 125 sq. km only. Although there is no precise data on the ethnic distribution of land appropriations throughout the years, up until 1964, only 15% of the appropriations were in settlements with Arab populations (about 19 sq. km) and an additional 15% of the appropriations took place in mixed cities. [footnoteRef:136]There are repeated arguments in academic literature critiquing the land appropriations by the state during this period for the purpose of establishing Nazareth Illit (about 1.2 sq. km) and a new city in Galilee, which has yet to have been established, next to the village of Makr (about 5.5 sq. km), as well as land appropriations during a later period in the 1970s, which led to the civil revolt that was called “Land Day” (about 6.3 sq. km). [footnoteRef:137] The damages wrought by these appropriations to the reserves of privately owned land among the Arab minority was minimal, as well as small in absolute terms. The population of Jewish private land owners in Israel suffered expropriations of a similar scope, which are reflective of the proportional private land holdings of each respective group. A state employing its right to expropriate land for public purposes most certainly does not elicit sympathy from those affected, but every democratic state has such rights, and the scope of the damage wrought was not unreasonable. Indeed, these expropriations were intended a priori for the establishment cities for the settlement of the Jewish population, which was growing at a very fast rate during that period. However, as already noted, the cities established during that period, are today migration destinations for the Arab population of nearby settlements. [footnoteRef:138] The settlement of Jews in this area was aimed in part to strengthen the Israeli state’s sovereignty, but this goal should not raise objections by those who do not question this sovereignty. The Arab public has for the past forty years marked its protest against these appropriation in an annual memorial event. These memorial events would appear to be more than mere protests against the relatively minor injustice entailed in the expropriations themselves. They are primarily a collective display of Arab nationalist devotion to the land, entailing a general protest against the Jewish nature of the State.[footnoteRef:139]  [135:  Kedar & Yiftachel, Land Regime and Social Relations, supra note 60, at 135.]  [136:   Sandberg, Land Expropriations, supra note 62, at 596-603; Sandberg, ZIONISM AND POST-ZIONISM, supra note 37, at 87-98.]  [137:  David Kretzmer, THE LEGAL STATUS OF THE ARABS IN ISRAEL 52 (Oxford, 1990(; Eli Reches, ISRAELI ARABS AND THE EXPROPRIATION OF LANDS IN THE GALILEE: BACKGROUND, EVENTS AND IMPLICATIONS 1975 1977 46 (Tel-Aviv University, 1977)(Hebrew).]  [138:  Sandberg, Land Expropriations, supra note 62, at 98-100; See also the references supra note 112.]  [139:  Adam Rasgon, Udi Shaham, Arabs on Land Day: We won’t move: Israel Arabs set for general strike, protests on 40th annual Land Day, THE JERUSALEM POST , March 31, 2017, http://www.jpost.com/Arab-Israeli-Conflict/Arabs-on-Land-Day-We-wont-move-485730; Efraim Karsh, Israel’s Arabs: deprived or radicalized?, 19 ISRAEL AFFAIRS 2, 12 (2013); Elie Rekhess, The Evolvement of an Arab–Palestinian National Minority in Israel, 12 ISRAEL STUDIES 1, 9 (2007).] 

A further criticism raised with regards to some of the land expropriations carried out by Israel as part of business as usual, focuses on the decades-long delay in realizing the public goals for which the state expropriated land from the Arab population in the first place. The long delay may indicate that they were not necessary from the outset, or that the State was unfortunately not dedicated enough to realizing that public purpose. This is not a widespread phenomenon in terms of scope, but there are sporadic examples. Most notable and explicit among them is the expropriation of lands around the village of Makr in 1976, for the purpose of establishing an Arab city. This city has yet to be founded, but the Supreme Court repeatedly rejected, in 1988 and in 2009, petitions by the owners based on the long delay in realizing the plan. The Court did indeed determine that “30 years of delay are a fairly long period of time. In the terms of a private individual this is a period that is almost inconceivable,” but it trusted the state’s promise that “there are signs of progress in actions towards beginning to realize the goals of the expropriation.” [footnoteRef:140]The Court even suggested that the state consider compensating the owners extraordinarily with alternative land, and perhaps integrate them into the urban area to be established, but the owners refused the compensation “because of their deep connection to the land.” [footnoteRef:141]The preparation of an advanced version of National Outline Plan 44 for the establishment of an “urban tier for the Arab population” on these lands was only completed in 2014. This new urban space is supposed to cover 2.7 contiguous sq. km of state land and offer housing solutions for a population of 40,000 residents.[footnoteRef:142] Yet, the plan has yet to receive final approval and its implementation continues to move forward slowly. [footnoteRef:143]The slow progress in planning and development, rather than the very act of expropriation or its extent, is certainly expressive of unmerited policy. It also reveals the difficulty the State of Israel experiences in implementing the separation model. All the same, there are similar examples of delays in realizing the purposes of expropriations in Jewish cities as well, and the bureaucratic reasons behind these delays are not necessarily reflective of a discriminatory policy. [footnoteRef:144] [140:  HCJ 3421/05 MAHUL V. FINANCE MINISTER, J. Arbel par. 33 (18.6.2009).  ]  [141:  Ibid, at par. 37.]  [142:  NOP 44, supra note 124.]  [143:  Supra note 125.]  [144:  HCJ 10784/02 KEREN KAYEMETH LEISRAEL V. ATARIM ON THE TEL AVIV COAST TOURISM DEVELOPMENT CORPORATION TEL AVIV JAFFA,  PD 58 (3) 757 (Isr.)(17.3.2004).] 

The state’s lack of enthusiasm for developing Arab settlements or neighborhoods, is partially, if not exclusively, due to differences of opinion as to the optimal way to utilize private land in Arab settlements. The high proportion of private land holdings in these settlements is not necessarily a blessing. Land ownership in Arab villages is the result of land distribution among families and households (clans). Owners view land as family property that passes from one generation to another, with very little trade between families. The land is viewed as insurance against trouble and as a promise to the next generation. As a result, there is no modern real estate market in the Arab cities and villages. Long-term family ownership results in the fragmentation of properties through inheritance and creates serious obstacles to cooperation. Land development is thus far from optimal, and building rates are usually lower than is typical in Jewish urban settlements.[footnoteRef:145] This is why the average population density in Arab settlements is lower than in Jewish urban settlements. [footnoteRef:146] There are not enough properties on the market, and the price of the few there are is exorbitant. [footnoteRef:147]There is not enough land available for infrastructure and other public needs in the core areas. Property owners do not willingly contribute land for public usage, and local authorities are hesitant to expropriate private land for such purposes. This is the reason there are also fewer independent planning initiatives in Arab settlements. [footnoteRef:148]The lack of planning leads to the widespread phenomenon of unplanned construction, which is illegal in Israel. [footnoteRef:149]All these create obstacles to the development of private land in Arab settlements and contribute to a shortage of land for expansion and development. [145:  Rassem Khamaisi, Housing Transformation within Urbanized Communities: The Arab Palestinians in Israel, 33 GEOGRAPHY RESEARCH FORUM 184, 190-200 (2013); Said Sliman, THE STRUCTURE OF HOUSING DECISION MAKING IN ARAB TOWNS IN ISRAEL 22-28, 125-126 (PH.D. Thesis, Tel-Aviv University, 2011)(Hebrew); Rassem Khamaisi, Land ownership as a determinant in the formation of residential areas in Arab localities, 26 GEOFORUM 211, 215-216 (1995).]  [146:  Kaplan et al, PATTERNS OF USE, supra note 134, at 19; Israel Central Bureau of Statistics, Table 2.24-Poulation and density per sq.km in localities numbering 5000 residents and more on 31.12.2016, STATISTICAL ABSTRACT OF ISRAEL 2017, http://www.cbs.gov.il/reader/shnaton/templ_shnaton_e.html?num_tab=st02_24&CYear=2017 ; Israel Central Bureau of Statistics, Table 2.25- Localities population and density per sq.km. by metropolitan area and selected localities 31.12.2016, STATISTICAL ABSTRACT OF ISRAEL 2017,http://www.cbs.gov.il/reader/shnaton/templ_shnaton_e.html?num_tab=st02_25&CYear=2017.]  [147:  Nasr Kheir, Boris A. Portnov, Economic, demographic and environmental factors affecting urban land prices in the Arab sector in Israel, 50 LAND USE POLICY 518, 520-521, 525 (2016).]  [148:  Nurit Alfasi, Doomed to informality: Familial versus modern planning in Arab towns in Israel, 15 PLANNING THEORY & PRACTICE 170, 175-177 (2014). ]  [149:  MINISTRY OF JUSTICE, REPORT OF THE TEAM FOR DEALING WITH THE ILLEGAL CONSTRUCTION PHENOMENON 13-17, 40-42 (Jerusalem, January 2016) (Hebrew), http://www.justice.gov.il/Pubilcations/News/Documents/FullIllegalBuildingReport.pdf; Udi Shaham, New law stiffens punishment for construction violations,  THE JERUSALEM POST, April 6, 2017, http://www.jpost.com/Israel-News/Politics-And-Diplomacy/New-law-stiffens-punishment-for-construction-violations-486234; Jonathan Lis, Israel Passes Law Meant to Crack Down on Illegal Building in Arab Communities, HAARETZ, April 5, 2017, https://www.haaretz.com/israel-news/.premium-israel-passes-law-cracking-down-on-illegal-building-in-arab-communities-1.5457966; 
The Planning and Building Law (Amendment No. 116), 5767 - 2017, S.H. 884 (Hebrew).] 

The situation described here has given rise to a debate over the appropriate way of solving the acute shortage of land in Arab settlements. One proposed solution is to allocate additional lands for the development of these settlements. The key to this solution is in the hands of the state. It must allocate additional sections of land for development and provide the planning for it. This kind of state involvement is usually concentrated in the periphery of settlements rather than their center, because that is where state reserves of land are found, and that is where planning and allocating land for public use is easier. This solution accepts the existing distribution of private holdings and assigns the primary responsibility for resolving the shortage to the state. Another solution, which is usually endorsed by the state, seeks a more efficient use of private land reserves and their incorporation into the real-estate market. The state also desires to halt illegal construction and to transition to a regime of construction according to outline planning. A good example of the conflicts between these two approaches is the Arara case, at the center of which was the plan prepared by the local council of an Arab settlement that included post facto approving illegal construction, expansion of the settlement’s borders and adding additional land for development. Various state appeals committees rejected this plan, with the argument that there are ample reserves of private land in the town, which had only been utilized at 50% of their potential according to existing plans. Both the District Court and the Supreme Court instructed the state to reconsider the plan while giving weight to the unique characteristics of Arab settlements. [footnoteRef:150]In the Mahul case, mentioned above, the Supreme Court refused to annul an expropriation of lands for the purpose of establishing an Arab city with the argument that “in Arab settlements throughout the country, and in the Galilee in particular, there exists a problem of incomplete utilization of building rights on privately owned land.” [footnoteRef:151]In recent years significant resources are being invested in promoting planning in Arab settlements. The National Committee for Planning and Construction of Preferred Housing Areas has declared development zones in Arab settlements and plan have already been prepared for some.[footnoteRef:152] Recently, the Deputy Attorney General also approved accepting plans that include recognition of illegal construction, as long as this is not their primary purpose and the local authority commits to strict enforcement of planning laws in the future.[footnoteRef:153] The tension between the different approaches to developing Arab settlements is another expression of the dilemma surrounding the equality model. The demand for integration of privately held land stocks into the real-estate market clearly adopts the integration model, while the demand for special consideration of the unique characteristics of these land stocks acquiesces to the separation model. [150:  Appeal of Administrative Petition 3542/11 SUB-COMMITTEE FOR APPELLANTS OF THE NATIONAL COUNCIL FOR PLANNING AND CONSTRUCTION V. THE ARARA LOCAL COUNCIL (24.4.2012) (Hebrew); Administrative Petition (Haifa District Court) 29869-01-10 THE ARARA LOCAL COUNCIL V. THE APPEALS SUB-COMMITTEE OF THE NATIONAL COUNCIL FOR PLANNING AND BUILDING (28.03.2011) (Hebrew).]  [151:  Author translation, MAHUL case, supra note 140, J. Arbel par. 28.]  [152:  NCPCPHA, ANNUAL REPORT 2017, supra note 123, at 19.]  [153:   Amitai Gazit, Rehabilitation after decades: The Legal Advisor approves illegal construction in Arab communities, CALCALIST (4.7.2017) (Hebrew), https://www.calcalist.co.il/real_estate/articles/0,7340,L-3716424,00.html; Uri Hudi, Israeli Arabs do not cooperate with lotteries resident price, GLOBES (25.9.2017) (Hebrew), https://www.globes.co.il/news/article.aspx?did=1001205920.] 

An additional, commonly raised argument about discrimination is the claim that no new Arab settlements have been established since the formation of the State of Israel, in contrast with hundreds of new settlements for Jews. [footnoteRef:154] The demand for equality in the number of new settlements, as noted, supports the separation approach. Refraining from establishing new Arab settlements is an expression of the integration model. In any case, though, the numerical arguments about inequality in the establishment of new settlements is quite vague and requires more precise and in-depth discussion. First, as noted, several settlements for the Bedouin population have been established, as well as new neighborhoods in towns with Arab populations. Secondly, the unequal number of settlements established does not necessarily reflect inequality in the number of localities available to the minority group for separate living. Thus, for example, according to data from 2003, the number of Arab settlements within each urban settlement cluster with a population ranging between 2,000 and 100,000 matched the relative proportion of the Arab population within the overall population living in similarly sized settlements, as detailed in the following table: [154:  Kedar & Yiftachel, Land Regime and Social Relations, supra note 60, at 142; KA’ADAN case, supra note 92, C. J. Barak at par. 30.] 


Arab and Jewish Settlements: Number of Settlements and Population (2003) [footnoteRef:155] [155:  Based on data published in Kaplan et al, PATTERNS OF USE, supra note 134, at 133.] 

	Settlement size
	Number of settlements  (percent)
	Population (percent)

	
	Jewish
	Arab
	Jewish & mixed
	Arab

	50,000-100,000
	  7 (88%)  
	1 (12%)
	 537,078 (90%)
	62,706 (10%)

	20,000-50,000
	34 (85%)
	6 (15%)
	1,188,318 (86%)
	185,173 (14%)

	10,000-20,000
	14 (39%)
	22 (61%)
	217,570 (29%)
	535,340 (71%)

	2,000-10,000
	41 (45%)
	51 (55%)
	249,531 (46%)
	291,833 (54%)



Today too, most of the Arab population is concentrated in mid-sized urban settlements. In 2015, Arabs constituted 14% of the urban population in Israel, 58% of the population of local councils, and 8.5% of the population of regional councils. Broadly, then, there is a correlation in each of the municipal administration categories, in the ratio between the number of Arab local authorities on the one hand, and the proportion of the Arab population, on the other, and complementary data on the overall population and local authorities.

Arab and Jewish Settlements, By Municipal Administration Categories: 
Number of Settlements and Population (2015) [footnoteRef:156] [156:  Israel Central Bureau of Statistics, Local Authorities in Israel 2015 (Hebrew), http://www.cbs.gov.il/webpub/pub/text_page.html?publ=58&CYear=2015&CMonth=1#2a ; National Profile, http://www.cbs.gov.il/publications17/local_authorities15_1683/pdf/04_05.pdf; Profile of Municipalities-Total (Hebrew), http://www.cbs.gov.il/publications17/local_authorities15_1683/pdf/06_07.pdf ; Profile of Local Councils-Total Hebrew),http://www.cbs.gov.il/publications17/local_authorities15_1683/pdf/08_09.pdf; Profile of Regional Councils-Total (Hebrew), http://www.cbs.gov.il/publications17/local_authorities15_1683/pdf/10_12.pdf. ] 

	Municipal Administration

	Number of Authorities (percent)
	Population (percentage) in all settlements

	
	Jewish & mixed

	Arab
	Jewish & others
	Arab

	Municipality
	65 (85.5%) 
	11 (14.5%) 
	85.9%
	14.1%

	Local Authority
	58 (46.4%)
	67 (53.6%)
	41.5%
	58.5%

	Regional Authority
	51 (94.4%)
	3 (5.6%)
	91.5%
	8.5%



The most significant difference in the number of settlements is the number of rural settlements. In 2015 there were over one thousand small settlements in Israel with populations of less than 9,000. Of these roughly 673 were kibbutzim and moshavim, and only 47 were Arab settlements (4.5%), whose overall population comprise 8.5% of the total population of small settlements in regional authorities. [footnoteRef:157]The minor representation of the Arab population in the rural sphere does not diverge significantly from the proportional part of the Arab population within the overall population in this sector, which is, by its nature, only a small part of the total population (10%).[footnoteRef:158] All the same, the rural sector is inhabited mainly and predominantly by Jewish rural settlements and a Jewish population. Most of the rural sector, furthermore, falls under the jurisdiction of Jewish regional authorities. Although most of the land under the jurisdiction of these regional councils is open and uninhabited, or sparsely populated, land in the Negev, Arava and Golan regions (about 12,000 sq. km) and other areas (such as the Jerusalem corridor), the total area under the municipal jurisdiction of non-Jewish settlements comes to just three percent of the total area of the country (about 687 sq. km). [footnoteRef:159] This is, indeed, the most explicit manifestation in terms of real-estate of the preference given to the Jewish side of the double promise. Maintaining control of the rural sector through municipal administration of regional and local councils is aimed on ensuring the sovereignty of the State of Israel over this space, particularly in the periphery. The demand that this space be distributed collectively also to Arabs is viewed as an attempt to undermine this sovereignty. [footnoteRef:160]The democratic part of the double promise obligates the expansion of opportunities for individual participation and the integration of Arab minority members in this space. As noted above, the Qa’adan case sought to do so under the model of individual integration, with limited success. It may not be clear just how much desire there is in the Arab population to integrate into existing rural Jewish settlements such as kibbutzim, and it may not be wide-spread. All the same, as noted above, there are still major obstacles to Arab integration into most rural settlements. It is clear that in this area, which is as noted relevant only to a small part of the population, the Jewish dimension of the double promise trumps the democratic dimension. [157:  CBS, Profile of Regional Councils-Total (2015), http://www.cbs.gov.il/publications17/local_authorities15_1683/pdf/10_12.pdf.]  [158:  .National Profile, supra note 156.]  [159:  Israel Central Bureau of Statistics, Local Authorities Excel File 2015, http://www.cbs.gov.il/publications16/local_authorities14_1642/excel/p_libud_15.xls.]  [160:  Arnon sofer, Territorialism, nation and state 21 TEL-AVIV UNIVERSITY LAW REVIEW 747, 757-765 (1998)(Hebrew). 
] 

In conclusion, there are many arguments pertaining to socio-economic inequality between Arab settlements and Jewish ones. The inequality is not necessarily the result of discrimination in terms of land resources allocation, but rather, derives from other areas of governmental policy, as well as internal blocks within the Arab settlements and Arab society. A discussion of these is beyond the scope of this chapter. In any case, it is generally recognized that Arab settlements figure primarily in the lower ranks of the combined socio-economic index published by the Central Bureau of Statistics. The Index examines a number of variables related to demography, education, employment and standard of living. Mixed cities are placed higher on this index. [footnoteRef:161]The Arab population migrating to cities that have become mixed only in recent years is more established socio-economically.[footnoteRef:162] These findings certainly indicate that the democratic promise to the Arab minority in Israel has yet to be realized in socio-economic terms. At the same time, they also reveal that integration promotes socio-economic equality more significantly than separation. [161:  Israel Central Bureau of Statistics, CHARACTERIZATION AND CLASSIFICATION OF GEOGRAPHICAL UNITS BY THE SOCIO-ECONOMIC LEVEL OF THE POPULATION 2013-INTRODUCTION-LIST OF VARIABLES 19-21 ( 30.11.2017),  http://www.cbs.gov.il/publications17/socio_eco13_1694/pdf/intro_e.pdf; Israel Central Bureau of Statistics, TABLE 1-SOCIO ECONOMIC INDEX 2013 OF LOCAL AUTHORITIES IN ASCENDING ORDER OF INDEX VALUES-INDEX VALUE, RANK AND CLUSTER, http://www.cbs.gov.il/hodaot2016n/24_16_330t1.pdf .]  [162: Beeri-Sulitzeanu & Gopher, MIXED CITIES, supra note 110, at 11-12.] 

Conclusion
One of the central and most fundamental identity issues in the State of Israel is its aspiration to be the nation-state of the Jewish people on the one hand, and a state that maintains complete equality for all its citizens, on the other. The realization of this double promise is a significant challenge in light of the complex relationship between the minority and the majority. The realization of the promise must, in essence, bridge two conflicting national aspirations and is the existential paradox at the root of State of Israel’s identity, as well as that of each and every one of its citizens. This dual identity problem of the State of Israel finds expression in central and controversial areas of Israel’s land policy towards its Arab minority.
The first such expression has to do with the policy related to the outcomes of the War of Independence. The State of Israel, as a Jewish state, cannot restore matters to their original state, for fear that the restitution would affect its Jewish character. As a democratic state, it is obligated to compensate citizens whose property was expropriated. The majority of the Arab public in Israel, as well as its leadership and a minority of the Jewish public, support restitution as a solution, at least for the ‘present-absentees.’ Generally, if not universally, endorsement of this solution is also an expression of resistance to the Jewish nature of the State. The policy of not returning expropriated lands is enshrined in law and immune to judicial statutory criticism. The Supreme Court supports this policy, even while expressing its unhappiness with the damages to the property rights of Arab citizens it has caused. 
The second expression of the problems with the dual promise is related to land resources allocation policy in Israel. The state authorities and its citizens are conflicted over two contradictory models to guide this policy: A separation model, according to which the majority and minority groups continue to reside in separate settlements, or an integration model, which supports the integration of the two population groups in mixed communities, neighborhoods and settlements. Public opinion regarding the practical willingness to live in mixed settlements is split in both the Jewish and the Arab publics. Neither the majority nor the minority are eager to integrate with one another, and it is doubtful whether they are ready. The reality of land allocation in Israel is primarily one of separate but equal. The historical background, cultural differences, and the complex mutual mistrust in the relationship between the groups, all support the separation model. It would appear that the government supports this policy as well, and so does, to some extent, the judicial authority. Nonetheless, and against all odds, a slow but accelerating process of integration does exist. The primary reason for this is the hidden hand of the free market, combined with messages regarding integration issued by the Supreme Court which have removed some of the obstacles to its operation.
How successful has the state of Israel been in meeting the challenges of allocating land resources equitably? The Arab minority is better off than the Jewish majority in Israel, in terms of private land ownership, as well as land allocated for residential purposes. The expropriations carried out by the state soon after its establishment, beyond the refugee villages, have had a relatively small impact on the reserves of privately owned Arab land. Planning and development of Arab settlements suffers from shortages in land and appropriate plans, and is progressing very slowly, but these are also a result of internal problems within Arab society which make development difficult. This situation, in fact, places a greater burden on the state in living up to its responsibility to develop these settlements, and it is making great efforts, if perhaps not great enough, to do so. The state may predicate the allocation of additional space for the development of Arab settlements upon integration and the more efficient and legal utilization of the large reserves of private land in them; however, most recently, a tendency to recognize the special characteristics of these land reserves has become evident. Since the establishment of the State of Israel very few new Arab settlements have been established (mainly for Bedouins), but the number of Arab settlements as a proportion of the mid-sized urban localities, where most of the Arab population is concentrated, correlates with the overall proportion of Arabs within the general population of settlements of this size. There is also a correlation at each of the municipal administration categories, between the proportion of the Arab population and the proportion of Arab municipal authorities. The rural sector is predominantly inhabited by Jewish rural settlements and most of it is, furthermore, under the jurisdiction of Jewish regional councils. This, indeed, is the most blatant expression of the preference for the Jewish aspect of the double promise in terms of land policy. Another prominent expression is the low socio-economic ranking of Arab settlements using a combination of demographic, educational, employment and living standard variables. The Arab population of mixed cities and of cities that have only recently become mixed is in better condition. It would appear that integration advances socio-economic equality. The problem of Jewish-democratic identity which is reflected in these different fields continues to haunt the State of Israel today, seventy years after its establishment, and will apparently continence to do so for many years to come. 
