Chapter III
‘Overriduling’ the Supreme Court – A Blank Check with Noout Balance?
In her private proposal submitted to the Knesset Oon June 15,.6. 2020, MK Ayelet Shaked, a former minister of jJustice in Netanyahu’s government (2015-–2019), submitted a private member’s bill to the Knesset aimed at curtailing the Supreme Court’s power of judicial review. The writes in the explanation attached to her proposed Basic Law: Legislation asserts:of the law: “in recent years there is a downgrading in the status of the Knesset and the supreme court. Laws legislated by the Knesset have been repealed time and again by the courts, without the authority to repeal laws constituted in a basic law and without a basic law which determines the supremacy of the Knesset as representing the sovereignty of the people to legislate laws and basic laws which cannot be under judicial review.”[footnoteRef:1]  [1:  Basic Law Proposal: Legislation. See: https://m.knesset.gov.il/en/news/pressreleases/pages/press6820b.aspx] 

In recent years, the status of the Knesset and the Supreme Court has eroded. Laws enacted by the Knesset have been overturned time and time again by the courts … without establishing a procedure or composition for the disqualification of laws and without the supremacy of the legislature being enshrined in a basic law, as a representative of the sovereignty of the people, to establish laws and basic laws that are not subject to judicial review.
Shaked’s bill did not merely seek to fine-tune the checks and balances between the branches of government. Instead, accusing the judiciary of overstepping its bounds, it unabashedly sought to establish the supremacy of the legislative branch, the Knesset. The explanatory section of the bill continues: “The public standing of the Supreme Court… has suffered in recent years from a sharp decline in public trust due to its intervention in core issues of dispute… and due to its decisions that conflict with Knesset laws and the will of the people.”
According to Shaked, tNotice it is the courts that ‘overruled without authority’ in her argument and that the basic law does not seek checks and balances, but to determine the ‘supremacy of the Knesset’. The reason: “the legitimacy of the supreme court is decreasing rapidly because the court’s intervention in core issues at the heart of public conflict and the court’s decisions that conflict with Knesset laws and the will of the people”. The will of the (Jewish) people Israelis itself is, according to Shaked,was being overruled trampled by the court. But of course, it is not the Knesset but the government that for her represents the will of the (Jewish) people. In her proposal, the votes of 61 members of Knesset are would be enough sufficient to overrideule a Ssupreme Ccourt ruling that a law is unconstitutional and violates civilc rights. Far from the 2/3 majority, or 70 MKs which make a decision into more than a governmental coercion over the minorities, Hher proposal actually pittedmeans it is the legislaturegovernment against the courts, raising the specter of – governancebility without checks and balances, serving in the interests of the the majority of the moment, ultimately undermining the court’s role of determining when a law violates human or civic rightscoincidental majority. Shaked’s thus denies the ability of the court to overrule laws which violate human and civic rights of the citizens of Israel. This proposalbill was presents one of the most radical of several legislative proposals that sought to curb judicial power, including all overruling proposalsinitiatives by  tabled for legislation, together with the Likud’s May Golan and Yamina’s Betzalel Smoutrich proposals. It determines stipulated that only a full panel of eleven Supreme Court justices could strike down legislation as unconstitutional, and that a two-thirds majority of the justices was neededoverruling by the court could only materialize with 11 judges (not 9), that they need a 2/3 majorit. They and that the Knesset would then be entitled to can overrule override the supreme court’s’ 11 judges’ decision judgment with a simple majority in the Knesset of MKs. More than half of these 11 eleven Supreme Court justices at the time judges were had been of course appointed by Shaked herself, with much pride, based on their conservative views. She and like-minded politicians were eager to advance anThe anti-constitutional revolution by empowering the Knesset with should be accomplished with this “overrulideing clauseclause.” Her proposal would leave Israel without effectivewould have no judicial review which that could strike downoverrule unconstitutional laws, thereby enablingand the government tocould break violate human and civilc rights at its or the majority’s will. This was , as close as a democracy can get to the tyranny of the majority. Israel might not have remained a democracy if this override clause had become law. after this law. Yet, it – or any softer version of the overruling law – did not yet pass.
Shaked’s proposal bill was rejected in the Knesset on August 5, 2020. Its enactment itself did not pass on 5/8/2020 for it would have meant the end of the national unity government that had just been formedestablished between the Likud and the Blue and White parties.Caholavan. Yet d During the negotiations on formingfor establishing a right-wing government in that those hyper-election years of 2019-–2020, of paramount concern tothe only thing which interested Benjamin Netanyahu, a prime minister onPM under trial for corruption, was passing legislation that might help him in his legal battles: the overrulideing clause, the immunity law, and the French law. It was Avigdor Lieberman, identified withpart and parcel of the right-wing bloc, who vowed said that he will not to provide Netanyahu with an “immunity government.”[footnoteRef:2] 	Comment by Ira: perhaps add some explanation of immunity law and French law?? [2:  Ha'aretz, "Lieberman: We will vote against immunity for Netanyahu; Gantz: PM knows he's guilty," Ha'aretz, January 1 2020. ] 

The overrulideing clause wasis a key to Netanyahu’s attempts at that point to defer histhe trial because he realized that immunity granted by the Knesset was highly unlikely to stand up in court. as it is probable that should he be granted immunity from the MKs, this kind of decision would not stand in court. Curbing the court’s power of judicial reviewStopping the court from repealing a governmental decision in the Knesset thus, has therefore becaome Netanyahu’s primary objective the prime target of Netanyahu in his serial attempts to achievereach  a right-wing majority (of 61 mandates without Lieberman’s party) in the 2019-2020 election cycles. Yet, Netanyahu is a latecomer to the Overruling clause camp. This The hard core of his “natural partners” – the national-religious and ultra-Orthodox parties – had been fighting for years to limit the Supreme Court’s ability to adjudicate the constitutionality of laws enacted by the Knesset. This chapter reviews the “override” campaign waged by the ultra-Orthodox (in their case, with respect to legislation on IDF conscription), the Jewish settlers and their supporters, the anti-immigrant lobby, and other opponents of the courts. Ironically, Netanyahu was a latecomer to the “override” camp, having chapter argues that dismantling the ability of the supreme court for judicial review, for repealing unconstitutional laws of the Knesset on grounds of violating human rights and equality, was the deep mission of the Israeli right over the last decade. Indeed, that the hardcore of Netanyahu’s ‘natural partners’ – the religious and Charedi parties – were struggling to pass the overruling clause for their own reasons for decades. It was PM Netanyahu originally who saw himself as a protector of the courts and blocked attempts to enactdid not authorize passing the the overrideuling  clause, viewing himself as a protector of the courts. This chapter discloses the long struggle of the major rightwing camp to achieve the overruling clause. The Charedi, with the draft laws, the settlers and their protectors, the anti-immigrants camp and the anti-court camp. Netanyahu is indeed a latecomer to join his natural partners in demanding the overruling clause.

The overrulideing clause, more than any other law, demonstrates the way right-wing backbenchers, who were on the margins of their parties and wanted to worked their way into the limelight  gain center-stage by proposing more extremiste laws, eventually becoming, gradually moved upwards and became key ministers in Netanyahu’s government. Now tThose extremist laws and initiatives, designed to garnercatch media attention and distinguish win supportthemselves in partythe primaries, ultimately became governmental policy. Crucially, Ooverrulideing proposals came exclusively from the right-wing bloc parties, and thus only from it. It isprovided a good indicator therefore of what it meants to be part of Netanyahu’s ethno-religious bloc. The first such proposal was submittedbefore that, in 2007, signed by MK Esterina Tartman of YiIsrael Beiteinu (ironically led by Avigdor Leiberman who would come to oppose any such initiative). The bill, supported by fifty  and 50 MKs in all, statesreading: “Ddespite what it says in the Bbasic Llaw, the only authority that can changeamend, cancel revoke, or limit a law is the Knesset.”.[footnoteRef:3] The table below shows the number of override proposals submitted by coming from the right during, since Netanyahu’s terms as became  prime minister, starting PM in 2009, is represented in the next table.	Comment by Susan: Is this a correct translation? Should it read “Despite what is stated…or despite what is written”? Or should the first word be notwithstanding rather than despite? [3:  Amnon Kavari, March 5, 2007. 
See the proposed amendment: Basic Law Amendment Proposal: Judiciary, פ/1975/17. https://main.knesset.gov.il/Activity/Legislation/Laws/Pages/LawBill.aspx?t=lawsuggestionssearch&lawitemid=183281
] 

Table 1: Overrulideing proposals bills submittedtabled  by rRight-wing pParties under Netanyahu, 2009–2020’s Rule
	Party
	Number of Overruling of legislative proposals

	Yahadut HaTorahUnited Torah Judaism
	5

	Shas
	2

	Likud
	5

	Bayil YehudiJewish Home/Yamina
	7

	Israel Yisrael Beiteinu
	3[footnoteRef:4] [4:  The first override proposal was by Tartman in 2007, before Netanyahu became prime minister. It was signed by 48 MKs from Yisrael Beiteinu, Likud, Jewish Home and Shas, but also by two members of Kadima – which was established by people from both left and right political camps. In 2009, Kadima’s Yulia Shamalov-Berkovich was the only MK outside of the right-wing bloc to support override legislation. She later joined the Likud.] 


	Total proposals by right-wing parties 
2009-2020
	22



The salience of the overruling clause override clause in Israeli shows the hardcore of the right-wing ideology in recent years reflects thein its transformation – from Menachem Begin’s perception of checks and balances and respect for the judicial authority and the democratic system of checks and balances, to a complete no lack of confidence in the legal systemjudiciary and its accusations ofof an unauthorized constitutional revolution carried out by an activist court. One Theway of reflec pathting the way the Likud travelled from since Dan Meridor (was a minister of justice under Yitzhak Shamir) to , to Netnyahu’s government with Shaked and Amir Ohana (as his chosen Netanyahu’s ministers of justice) is evident when , is to comparexamining the evolution ofe the Basic Law: Legislation, which sought to redefine the checks and balances between the judicial and legislative branches. In particular, the various versions of the override clause included in the different legislative proposals reflect was proposed, time and again, and did not yet pass. Looking at these governmental proposals, meant to map the checks and balances between the judicial and legislative authorities, including an overruling clause, tabled by the different ministers of justice, gives an insight into the transformation both of Likud’s ideology and the evolving constitutive framework of Israeli democracy under Netanyahu’s rule.
1. Basic Law Legislation: Attempting to Constitute Enact the Overruling Override Clause
Before analyzing the particular justifications reasons whyfor  each of the components of the right-wing bloc ( – the ultra-Oorthodox, the settlers, the anti-infiltrators immigrant lobby and thopponents of a “e anti-judicial revolution”) were so eager to empower the Knesset to  – in their special quest for overrulideing the Ssupreme Ccourt rulings, we begin by comparing the four major governmental proposals for Basic Law: Legislation, none of which actually were enactedpassed. Two earlierier attempts were made by justice ministers of Justice Haim Zadok (1975) and Shmuel Tamir (1978), but were not seriously considered by the governments at the time both did not even have a proper discussion by their respective governments. The proposals discussed below here are thosewere submitted by ministers of justice, with the exception of the proposal put forward in 2004 by the governments, except the 2004 Neeman’s public C committee, appointed by PM Sharon to propose a Basic Law: Legislation and and Shaked’s latest proposal inof 2020 as an opposition memberMK. The stark differences between the two Neeman ’s versions and the more daring and radical proposals by the two Shaked’s versions are another indication of the  symbolizes the way of further radicalization and greater daring, as well as the accumulated rage against the Ssupreme Ccourt within the right-wing bloc.   DemonstrativelyIt is instructive to note that , in Neeman (then serving as minister of justice) the 2012 proposal, Neeman the minister of justice did not even show the his proposal to the Supreme Court president of the supreme court, Asher Gronis, before submitting it to the Knesset. The  – a proposal’s sole purpose was to define that all its purpose is to determine the subtle relations between the three branches of government. T; the relations between the Jjustice Mdinistryepartment and the courts becameare more complex and antagonistic as the years passed. The proposals discussed outlined in Table 2 below include those presented byare therefore Meridor’s 1992 under PM RabinShamir (1992), the Neeman’s committee Committee (2004) under Sharon (2004), Neeman as minister of justice under Netanyahu (2012), Shaked as minister of justice (2017) under Netanyahu (2017),  and Shaked’s 2020 private member’s billproposal as an opposition MK (2020). member of Yamina. 
The various proposals for The Basic Law: Legislation basic law as reflected in the different governmental proposals exposes the constitutional changes and the structural mechanisms their proponents sought to institute in an effort towith which changeing the rules of the game was sought. It also best explains why, fFrom a neo-conservative perspective, this is was not a revolution but a counterrevolution against the role that the courts were said to take have assumedupon themselves in the wake of the 1992 basic laws legislation, which were intended to serve as the Israeli bBill of rRights. We first analyze the structural mechanisms and then the substantive justifications for Basic Law: Legislationit. In the structural parts, the elements were quite diverse. This included specifying which: the court waswhich is authorized to overrule a Knesset law (rangingmoving from any court to the Ssupreme Ccourt only); the number of judges judges in required to hear such caseseach such ruling; the majority of the judgesjudges needed to overrule overturn a law; the majority of MKs needed to reinstate the overruled overturned decision; the number of years which the reinstated law would remain in effect and the , overruled by the courts, hold and the ability to re-legislate theis law again; andfinally, the majority required in each reading of the proposed law in the Knesset. (See Table 2.)needed to approve in each call. The results are presented in table 2.
Table 2: Proposals by Meridor, Neeman, and Shaked for Basic Law: Legislation 

	Justice minister proposing the law Minister of Justice
JProposing the Legislationustice minister proposing the legislation
 
	PMPrime minister
	yearYear
	No. of Supreme Judgesjustices required to overruleoverturn
	Majority of judgesMajority of justices required 
requirequired requiredd
	No. of MKs required to reinstate an overturnedruled law
	No. of years the reinstated law reinstated is valid
	Ability of the Knesset to re-legislate it
	No. of calls readings to enact for a basic law legislation
	Knesset majority for each readingKnesset
Majority
At each callkne4ss

	Meridor
Likud Party
	RabinShamir
National Unity Govern-

ment
	1992
	9
	Simple majoritySimple
majority
	80
	--
	--
	3
	2/3 all three  readingscalls

	Neeman’s Public Committee[footnoteRef:5] [5: ] 

	Ariel Sharon
	2004
	9
	Simple majority
	70
	5
	--
	4
	3 rd reading calls 61; 4th  reading call 70

	Neeman
Appointed by Netanyahu 
	Netanyahu
	2012
	9
	Simple majoritySimple
majority
	65
	5
	Recurr-ing indefin-itely 
	4
	First 2 readings a calls regular majority; 3rd  call reading 61
4th  reading call 65

	Shaked
Bayit Yehudi Jewish Home Party
	Netanyahu
	2017
	9
At at least
	2/3 majority
	61
	5
	Every 5 years
	3
	61 majority

	Shaked
(opposition member, Yamina party)
	Netanyahu
	2020
	11
At at least
	2/3 majority
	61
	5
	Every 5 years
	3
	61 majority


Table 2: Meridor, Neeman and Shaked’s proposal for Basic Law: Legislation 

Meridor’s proposal is was anchored in the need “to shape the constitutional basis and the judicial framework” of Israeli law. The novelty of the his basic lawproposal is was in giving thegiving basic laws priority over regular legislation. It also “authorizes the Ssupreme Ccourt as a constitutional court to overrule overturn a law… It proposes to extend the judicial review of the constitutional court in a way that would also include also the question of whether a law contradicts a principleone of the basic principles of the Sstate of Israel – and if so – to disqualify it.”.[footnoteRef:6] CruciallyIt is important to note that, the “‘revolution”’ in making the Ssupreme C court into a constitutional court and endowing it with the ability to overturnrule a Knesset lawlegislation (under certain conditions, if it violatesd the basic principles of the Sstate of Israel) – was supposed to be enshrined in the Israeli constitution and legislatedanchored in legislation by the Knesset. This was the essence of the basic law proposed by the RabinShamir’s national unity government and led by Likud minister, Meridor as a Likud a minister of justice. This came just weeks before the enactment of Basic Law: Human Dignity and Liberty, just like which serves as Israel’sthe bill of rights constituted by him a few weeks later. [6:  Basic Law Proposal: Legislation, מ/2100.] 

In testimony Meridor testifiebefore the Knesset committee on the Nation-State Laws, Meridor asserted: in the National Law committee: 
“Eexactly 25 years ago, in 1992, the Knesset enactedconstituted the basic laws of human rights, and I am proud to say I was the minister of justice who initiated thatis move – on behalf of the Likud… As I entered the Jjustice Ministryoffice, we prepared two laws: a comprehensive human rights law and Bbasic Llaw: Llegislation, which the government approved but the Knesset did not. Why? Not because due toof a mistake, but because there was a grave rejection of equality.”[footnoteRef:7]  [7:  Israel, The Knesset, "Protocols of the Joint Committee on Basic Law Proposal: Israel - the Nation State of the Jewish People," (23-09, 2016).] 

The chair of the committee was Ohana, a keen supporter of the override clause who was chairperson of the committee and later appointed minister of jJustice by Netanyahu. Ohana  and a keen supporter of the overruling clause, askeds Meridor whether he endorseds the Ssupreme Ccourt’s expansivetensive interpretation of the concept of equality, which was not included in Basic Law: Human Dignity and Libertythe human right basic law. Meridor answers replied that it would have been better if the Knesset would hadhave legislated the expansivetensive interpretation of equality. He refers to the KnessetMeridor continued: and replies: “It’ is its the Knesset’s passivity, not the court’s activism,  which that is the problem;, the court hasdoes not have a choice but to interpret – that’s, this is what courts do.”[footnoteRef:8] Thus, the inability of the Knesset, despite the approval of the unity government, to legislate equality into the basic laws was the reason why the courts, reflectingwith  the direct intention of the unity government, took it upon itself to function as a constitutional court whenin places where a regular law contradicted a basic law, or when a law contradicted the basic values of the Sstate of Israel. But since it was not finally approved in the Knesset, and it i is much easier to attack the Ssupreme Ccourt than the Knesset, as judges cannot really express their views freely ion the public media, and refrain from doing. Thus, the narrative of a  so, the thesis of the “constitutional revolution” fostered by the courts was propagated was instated by the right. The fact that it this so-called revolution was led by a Likud justice minister shows the distance the ruling party hads travelled since from its days as the Herut (Liberty) party and Rrevisionism, to becoming the instrument of Netanyahu’s anti-liberal creed. [8:  Ibid.] 

The two Neeman proposals reflect the government’s change of directionheart of the government, – and the difference between the days of Sharon and Netanyahu. The Neeman Ccommittee (2004) sought to resolve issues of the basic laws and the relations between the legislative and judicial authorities, and emphasized the difference between a basic law and a regular law by demanding 4 four readingscalls, not just three, and the support of 70 MKs in the 4th fourth callreading to pass a basic law. This is was considered crucial to in order to distinguish the basic laws from government-sponsored legislation, becauseany law of the government as a 70-MK MKs majority requires broad support that usually extends usually needs a wider consent beyond the members of the coalition and therefore guards against tyrannical measures adopted by a slimy of the government’s thin parliamentary majority. However, as Neeman as Netanyahu’s minister of justice in 2012, Neeman proposeds only a regular majority for the first two callsreadings, 61 MKs for the third and 65 only for the fourth only. This dramatically improved4th: the chances of to passing basic laws that representing only the government only and do not enjoy broad without a wide support of the Knesset improve dramatically. AlsoIn addition, the Knesset would be empowered tomay overrideturn a Ssupreme Ccourt ruling onf an a law’s un constitutionality  law and reinstate it the law every five years. (not just for one term of 5 years, as tThe Neeman Ccommittee’s proposal allowed for a one-time, five-year reinstatement only.) Likud sought, but again and again every five years. As MK Benny Begin commented:, “Iit sounds like the Knesset wants to reinstate a law that harms basic rights, thus re-legislating again a foul law overturned by the courts again and again and again.”.[footnoteRef:9] The critique against the Neeman 2010 proposal in 2012 came from the liberal memberss of the Likud.  [9:  Yoaz. 
] 

This was no longer the case with Shaked’s law bill, which was even yet more radical than the Neeman version. On the face of it, hHer proposal ostensibly speaks the language of the Neeman C’s committee, adopting the normative hierarchy and the focus on basic laws. However, the judicial review authorized by Shaked is far from Meridor’s idea of endowing the Ssupreme Ccourt with the power to criticizestrike down any law on the basis of its tension withthat violates human rights and the basic principles of Israel. In fact, Shaked’s proposal limits the judicial review substantially, allowing ; whereas Meridor’s proposals authorizes the Ssupreme Ccourt to rule on the constitutionality of against any laws only in “which violates Israel’s basic values, Shaked’s proposal limits the review of basic law only “to the cases of a fault in the process of their legislation… for example, when they did not have a proper majority.”. Far from enshrining the protection of human rights, the judicial review becaomes a technical matter. The Knesset on its part would be entitled tocould pass legislation overridinge against the court’s ruling judgment and could do that so repeatedlytitively. AgainThus, a government with the slimmest of majorities could , disabling the court’s decision and allowing the government, with a 61 majority meaning not a wide agreement of the sovereign but the coincidental government of the day,pass legislation that unconstitutionally infringes upon  to limit human rights in the eyes of the which the court dimmed unconstitutional. This radicalization is even more dramatic in Shaked’s private proposal for the overruling override clause, which raises the number of required justicesdges to minimum eleven11, and requires a 2/3two-thirds majority on the judicial panelf them  to rule a law unconstitutional; her proposal also lowers while reducing the threshold for parliamentary approval to three Knesset readings and a final vote ofthe Knesset to 3 calls with a simple majority. 	Comment by Susan: What is meant by this was no longer the case? That there was no criticism from liberal Likudniks? Please specify.
Yet Even more tellingwhat is more crucial is the justification for Basic Law: Legislationthe basic law. While the 2017 Shaked’s proposal in 2017 useds the same explanation of as the Neeman (2012) proposal, only emphasizing that basic laws cannot be changed by the courts, but only by the Knesset. This is was important for her as because the legislation of Basic Law: Israel as the Nation-State of the Jewish People Nation State iswas coming to a vote about to pass, and Shaked wanteds to preventensure the courts from cannot commenting on its essence. The Shaked’s agenda is more transparentin revealed in her the private member’s billproposal of 2020, which blames the courts for the . Shaked opens her explanation of the law by pinning the erosion of the  status of both the Knesset and the courts: on the courts: “laws that were legislated by the Knesset were overruled time and again by the courts… without the enshrining of the supremacy of the legislator, as representing the people’s sovereignty, to determine laws that are not eligible for judicial review.” Laws enacted by the Knesset have been overturned time and time again by the courts … without the supremacy of the legislature being enshrined in a basic law, as a representative of the sovereignty of the people, to establish laws and basic laws that are not subject to judicial review.” 
Since her bill required the majority required is only a simple majority of 61, it would enable the enactment of partisan legislation asthis is clearly not a Knesset but a governmental basic laws. This was – a divisive mechanism that which even Neeman or and his predecessor as justice minister, Daniel Friedmann , stern critics of the supreme court, did not offer as justice ministerspropose, despite their severe criticism of the Supreme Court.. What is even more apparent,telling are is the examples citedused by Shaked and her Yamina co-legislators sponsors in the explanation of the law: the destruction of (illegal) settlements in Judea and Samaria. This situation, she says, “forces the executive branch to act against its prioritiesy order… dictating in fact the working arrangements of the executive branch by appealing petitioningto the Ssupreme Ccourt, which bypassinges the will of the voters… and harming the separation of powers.”[footnoteRef:10]	Comment by Ira: The footnote says this is from a different bill – to amend Basic Law: Judiciary, and not from the proposed Basic Law: Legislation??  [10:  Basic Law Amendment Proposal: Judiciary, פ/1262/23.] 

Shaked was soundlybitterly defeated: 71 MKs voted against her private member’s bill, while only five voted for it5 for her proposal. Speaking to the Knesset after the vote, sheIn her speech she argues insisted there were 61 MKs in favor of the override clause and that her initiative had failed due to coalition constraints.  these were coalition excuses as there are 61 MKs in 2020 that are for the overruling clause. She then quoted cites all the senior ministers members ofin Netanyahu’s government who had spoken in support of on the overruling override clause: 
· “Bagaz The High Court(the supreme court) has lost it. It has turneds itself into the legislatureor, the executive, and the judicial authority simultaneously. We have to end this. The way to do it is through the overruling override clause.” Minister Minister Yuli EAdelstein. 

· “There It is a necessaryity to legislate enact the overruling clause override clause becauseas the Ssupreme Ccourt continues to interfere time and again in laws legislated enacted by the Knesset.” Minister Ze’ev Elkin. 

· “The overruling clause override clause is important today more than ever. We have reached a moment when the people haves to decide between  between the public’s and its  representatives and between the judicial junta.”. Coalition chairperson Miki Zohar. 

· “The first mission of the new government is to legislate enact the overruling override clause.” Minister Ya’akov Litzman of Charedi Yahadut HaTorah(United Torah Judaism). [footnoteRef:11] [11:  Israel, The Knesset, "Protocols of the Knesset," (August 5, 2020). ] 

Shaked ends concluded her speech by citing an old interview with PM Netanyahu, where he boasted:  who says: “Tthere were proposals to reduce the power of the Ssupreme Ccourt – I have prevented all of them. I shelved them all.”[footnoteRef:12] It is the contention of this chapterIndeed, that Netanyahu wasis indeed a latecomer to the political camp that championedwhich endorses the overruling override clause. However, once he joineds the club, he becaomes itsthe most ardent and extreme leader, delegitimizing the courts, the police, and the civil service, and directly lashing out against thema direct attack on them. CruciallyIt should be noted that he was driven by , while he gives in to his personal judicial legal predicamentneeds, while his “‘natural partners”’ hadve deep ideological and historical reasons forto supporting the overruling override clause, to which we now turn. [12:  Ibid.] 


2. Politics, Public Committees, Courts’ Rulings, and Overridinguling: Exempting Deferring Army Service for Yeshiva Students from National Service by way of Nationalization
The longest standingThe relations of religion and state have presented serious challenges for Israel  issue which accompanies Israeli politics since its inception.  is the ever changing statuesque on state/religion relations. Exposing this realm throughOne of the major issues of controversy is the exemption from military service forof ultra-Orthodox ythe Yeshiva students from military service. This issue has also galvanized the ultra-Orthodox against judicial activism and the constitutional revolution, from which they view as threatening the very essence of religious Judaism. In their eyes, athe perspective of the tensed relations between the Knesset, the government and the courts, make apparent how for the Charedi community the constitutional revolution and judicial activism turn into enemies which damage the core of the Jewish essence in ultraorthodox eyes.  Jew’s highest calling is to devote himself “to the tent of Torah,” and the constitutional The principle of equality is of lesser importance. clashing with the idea of ‘dying in the tent of Torah’ as the essence of religious Judaism. Thise perspective motivates their struggle against the courts, including their support forand resorting to overruling override legislation., is therefore a great manifestation of how the deep right perceives the court’s intervention. It is also apparent that , from a developmental perspective, how the ultra-Orthodox Charedi leadership has become more combative against the courts as the courts’its public legitimation weakensdwindles. MK Moshe Gafni (United Torah Judaism) thus took “The ‘revenge” against’ of Gafni in Netanyahu for not blockingstopping a particular law which the Charedi objected	Comment by Ira:  it’d be interesting to know what this was about
 to, in the national unity government of Likud-Caholavan 2020, is toby calling for an immediate vote on the overruling override clause.[footnoteRef:13] [13:  Yehuda Shlezinger and Ariel Kahana, "Coalition Crisis: United Torah Judaism Demands a Vote on the Override Clause," Israel HaYom, July 22, 2020.] 


a. Politics without Judicial Interference: 1948–-1976
The leadership of the nascent State of Israel agreed to defer national military service for yeshiva students following the devastation of the Torah world in the Holocaust. The 1948 letter of the executive board to the Yeshiva world recognizes the justification to exempt their students from military service on the basis of the ruins of the Torah world in the Holocaust. The special security situation in Israel is such that all Yeshiva students are recommended a self-defense course, but their national service is deferred. This was reflected in David Ben- Gurion’s affirmed this decision inof 1951, recognizing that “ on the basis that ‘their Torah is their calling.”’ (TORATAM UMNOTAM).[footnoteRef:14] This was also the basis for the arrangement reached in 1958 between Shimon Peres, then director-general CEO of the Ddefense Mministry, and the Torah world: 3 three months of basic training and no military service to for those who studied Torah until they were 25 years of age. A 1968 committee headed by Moshe Dayan in 1968 – the first of many parliamentary committees to review the issue – decided not to rock the boat, but set the exemption quota for exemption at 800 students per year. The first court appeal petition to court against this policy came in 1970. CuriouslyT, the court had declinedrejected the appeal petition becauseas there was no direct effect to the law on the specific petitioner was not directly affected by the law – that is, he did not have the “right of standing” to bring the suit, what came to be known as the right of appeal.” The court also ruled that it is was a political matter and not the kind of issues to be settled bybrought before the court. This was a crucial way step inof setting the stage in termsdefining of the relations between the judicial and legislative branches. Bthe parliamentarian authorities – both of these justifications, the right of appeal standing(Zechut HaAmida) and the justiciability (Shfitut) of the issue, would change as time passesover time, and become a major bone of contention between the politicians and the courts. AtIn this formative phasestage, therefore, the authority to exempt yYeshiva students from conscription into the IDF restedlie solely in the hands of the defensewith the minister. (Article of defense according to clause 12 of the Ddefense Llaw grantswhich endows the minister thiswith such  general authority, with no specific mention of the Yyeshiva students.[footnoteRef:15]) The five components of the matter controversy were already presentexist in the first act: political pressures, laws, public committees, the courts, and the a reality of the surging number of  exemptexemptions. Yeshiva students which is shaped by them all. [14:  Israel, The Knesset, "Protocols of the Knesset," (13-10, 1958).]  [15:  Law of Security Service. 
] 


b. Politics, Illegal Arrangements, and Governmental Legislation – 1977–-2002
The year 1977 was not oneonly a  of political turnover in Israel, but also marked a change of in the party system. O that on the one hand, this change made Israeli politics more akin to European nation- states,  – with two major catch-all parties, the AlignmentMaarach (later Labor) on the left and the Likud on the right. But o – but on the other hand, the change turned the ultra-Orthodox  made the Charedi party into a pivotal party, as it became virtually impossible to form a coalition without them., one without which almost no coalition has a chance of being established. AltBack houghin 1977  the ultra-Orthodox Ashkenazi Charedis had onlytotal of five 5 MKs in 1977, they were but their pivot position was such that the number were less important than in the position of: kingmakers and coalition builders. It Their role became even more pivotal ten years later when Shas, an ultra-Orthodox Sephardi party, founded in 1984, gained significant representation in the Knesset. Their newfound power led then-Prime Minister Begin to was intensified 10 years later, with the establishment of Shas as a Mizrachi Charedi party. The brute manifestation of that was the order that came from Likud’s PM Begin toeliminate the exemption quota for  abolish all quota for exempty Yeshiva students. The Likud-Agudat Yisrael coalition agreement not only abolished the numerical limitation, but also opened the exemption exemption arrangement to those teaching in yYeshivas and substantially expanded the, new Yeshivas were recognized, Teshuva making people admitted to the exemption and the list of eligible institutions grew substantially.[footnoteRef:16] The pivot position was definitely crucial in the ability of the Charedi leadership to manipulate the Likud government, but Begin had also had ideological reasonsconsiderations for eliminating the exemption quota: According to Aryeh Naor, Begin’s cabinet secretary, the prime minister in so doing: bitterly recalled the Jewish quotas imposed in higher education when he was a young man in Warsaw.he rejected the idea of Jewish quota on the basis of his recollection of limited Jewish quota in higher education back in Warsaw as Naor, his governmental secretary explained.[footnoteRef:17] HenceforwardBut no one foresaw the exponential increase in the , the numbers of yeshiva exemptions in the following years. started climbing in a ratio no one foresaw.  [16:  Israel, State Comptroller and Ombudsman, "Yearly Report 60b," ed. State Comptroller (For the year 2009, 2010). ]  [17:  Roei Mendel and Yaron Drokerman, "History of the Exemption from Ben-Gurion to 'Tal's Law,'" y-net, June 15, 2012. 
] 

In view of the soaring increase inof IDF exemptions exemptin the ultra-Orthodox community,  Charedis a parliamentarian committee was formed ion 1986 following the formation of, with the establishment of a national unity government ofbetween Likud and Labor. This becameIt was to be a recurrent feature: Eevery time a non-rightistwing government camewould come into power, the exemption exemption issue would come to the foreunder attack and a parliamentary committee was to be formed. The conclusions and policy recommendations of these committees, were almost never followedimplemented. In 1988, tPolitics was stronger than committees and, as we shall shortly see, laws. The HaCohen Ccommittee, recommended by 1988, going backreturning to the pre-1975 situation and reestablishing quotas. Given the political pressures, this was not to be. The number of exemptionss continued to soar,ed as did the political power of the Charedi ultra-Orthodox parties and respectively the numbers of those exempt from service rose substantially. 
In 1986, IDF Major Yehuda Ressler petitioned  An appeal to the High Ccourt against the exemption arrangementwas made  in 1986. Whereas Whileall previous appeals petitions had beenwere rejected on grounds of standing and non-justiciability, on grounds that there was no right of appeal and that the issue is not for the courts, but for the politicians to decide, Ressler’s petition met the threshold of both of these criteria. appeal won on both these calls. Ressler argued that as an IDF reservist, reserve man he personally hads a staken interest in the exemption exemption from IDF service for ultra-Orthodox Israelis.of the Charedi, and the courts accepted this claim: he was given the right to appeal.[footnoteRef:18] The Section A of the court’s ruling acknowledges that the petitioner was judge explains in clause A that it is not suffering of personal damage, but an expression of interest which makes the appeal a public appealer andthat the court was entitled has to extend the right of petitionappeal to him, as a representative of many other potential appealerspetitioners. A “pPublic petitionerappealer,” according to sectionclause B of the ruling notes,determines, is may be granted the right of appeal petition when they bringsince he has brought before the court a matter of public importance. Likewise, the justices did rule in the case, namely they thought this was justiciable – and did not reject the court’s right to discuss the issue. ClauseSection C affirms the petition’s justiciability, explaining that says the discussion at the court was does not violatinge the separation of powers by hearing the case, as it is anchored on judiciary policy. Section  C (5) argues thats the exemptionexemption of yYeshiva students isis a public issue of the structure of the regime and since it is of a constitutional character, and thusit should be discussed by the court. Clause Section G specifically claims that it is “wrong at the core” to argue thats that: “the argument that derived from the separation of power “a problem of a political nature has mustto be determined by a political institution and therefore is institutionally unjusticiablenon-justiciable, is .wrong at the core”.[footnoteRef:19] Section G (2) determines emphasizes that the court was discussesfocusing only on the the  judicial perspective aspect of a this political issue, and by no means do the private opinion of the judge should be expressed, but the judicial aspect only, and section. Clause J claims that it is a matter of normative justiciability for the court to determinedeciding whether it is within the authority of the executive branch (minister of defense ministry) to make the decide sion (on IDFf exemptionexemptions) means there is normative justiciablity to the ruling of the court.[footnoteRef:20]  [18:  Major Yehuda Ressler vs. Minister of Defense, (1988).]  [19:  Ibid.]  [20:  Ibid.] 

However, after agreeing to hear the case, the court denied the petition on its merits.the appeal was discussed – and denied. Justicedge Barak determined that it was within the power of the defense minister to determine policy in on this issue;, hence the denial. Nevertheless, judge Barak also claimed that at a certain point, “‘quantity becomesmakes  quality” – that is, y’ and ruled that there may be a time that when the numbers would no call into question the legality of  longer justify judging the defense minister of defense’s exemption policy of exemption legal. The fact that the court had both the extended the right of appeal standing toto a public petitionerappealer, and the notion of determined that the exemption issue was justiciablejudgeability – both at the core of the contention around the powers which judge Barak’s court took for itself, were connected to a ruling on the issue of the exemption of military service, placed the ultra-OrthodoxCharedi at the heart of the struggle against the court’s judicial activism of the court.
Ten years later, after two more other public committees appointed by the minister of defense (1988, 1992), two critical reports by the state comptroller (1988, 1997), and no change of policy on the ground (– meaningthat is,  a continuation of the yearly increase of exemptedthe number of exampt yYeshiva students continued to grow),  – two new petitions were submitted to the Ssupreme Ccourt. One petition, submitted by MK Amnon Rubinstein (HCJ 3267/97), askeding the court to order the minister of defense to determine set a maximum quota, and while a second petition another yet again by Ressler (HCJ 715/98), appealing arguedto the court to rule that the minister of defense hass no authority to grant these exemptions, which areexempt them as it is unconstitutional and harmsviolate the principle of equality. In sectionclause 41 of the court’s ruling on the two petitions, the justices note justifies its ruling on two bases: first, the changing circumstances, what in the first Resler ruling Judge Barak signified as ‘quantity makes quality’, the second – on the changing constitutional structure in Israeli law.[footnoteRef:21] and cite the growing number of exemptions. In 1987, when the court heard the first Ressler case, 17,017 yeshiva students received exemptions, representing 5.4% of their age cohort; in 1997, this number had jumped to 28,772, or 8% of the cohort.In terms of data, the court demonstrates that while in 1987 – the first Resler case – there were 5.4% of the peer group exempt from service, totaling 17,017 people, in 1997 it was already 8% with a total number of 28,772. Ten years have passed, there was no change of policy and therefore a meteoric increase of the numbers. Quantity makes quality. 	Comment by Susan: note that in this case  you number the sections of the ruling, while in the previous case, you letter them. Is there a reason for this? [21:   Amnon Rubinstein vs. Minister of Defense, (2000). https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Rubinstein%20v.%20Minister%20of%20Defense_0.pdf 
] 

The ruling Yet the second justification is crucial forin understanding the “‘constitutional revolution”’ from the Supreme Court’s perspective of the court. The court argued argument of the supreme court is the following:that public law is anchored in primary legislation and that. The legislative body is the Knesset; secondary regulations should therefore be derived from primary legislation. This The court notedhas three reasons for this: 1) – first, the separation of powers between the legislative and executive branches (sectionclause 20); 2)second, primary legislation determines the secondary legislation (sectionclause  21); and 3)third, the democratic principle – that is, , i.e. essential democracy (sectionclause 22). One of the foundations of eEssential democracy has two bases: oneis, the will of the people. This is manifested in the parliament as the representative of the sovereign. In essential democracy, the majority mastered by the coalition shouldmust refrain from infringing upon not harm human rights. Second,  Eessential democracy is also based on three values: separation of powers, rule of law, and human rights. “Separation of powers is not a value in and of itself. It’s purpose is not to secure ensure efficiency. The goal of separation of powers is to increase liberty and prevent the concentration ofng power in the hands of one ruling sovereign authorityelement in a way that could is liable to harm violate the freedom of the individual freedom.”[footnoteRef:22] Section 23 of the ruling After citing other justices, the clause concludes: “Hhuman rights are therefore the main basiscentral tenet of democracy. There is can be no democracy without human rights. It is not a democracy if the majority deprives the minority of its rights.”.[footnoteRef:23] Human rights are not absolute, but essential democracy can condones the infringement ofdeprive of human rights only ifon condition the violation is consistent with it forwards the values of the state, forto a worthy purpose, and not disproportionatebeyond the required measure. 	Comment by Susan: consider providing a brief definition for the reader. Frankly, I haven’t found one. Could you mean essentials of democracy here, as you do detail the elements further on in the paragraph. [22:  Ibid. clause 23.]  [23:  Ibid.] 

The ruling therefore has holdsit that sensitivity to human rights is necessarily tomust be anchored in primary legislation by the parliament and not by the executive branch. “Therefore, the democratic principle on in all its aspects – representative and normative – leads to the conclusion that the principal measures should be determined in primary legislation.”[footnoteRef:24] In the Israeli contextlaw, the judges justices distinguish between the primary legislation before and after the basic laws enacted in 1992 basic laws of human rights:. “Wwith the enactmentlegislation of Bbasic Llaw: Hhuman Ddignity and Libertyhis freedom and Bbasic Llaw: Ffreedom of Occupation, action a substantialn essential transformation in the status of human rights occurred. They received a constitutional oversuper-legal constitutional status” (clause section 31, p. 30). The significance of this constitutionalization, determined Justicejudge Barak wrote, is that all judicial branch and judicial norms are is influenced by the constitutional arrangements of human rights. The justices therefore ruled (section 43) that the minister of defense has was no longer authorizedno authority to exempt yYeshiva students becauseas the primary legislation should be determined by the Knesset and not by athe government ministry. He therefore has no authority (clause 43). [24:  Ibid. p. 25.] 

ThisThe line of argument is based on the constitutional revolution. Once human rights inflict are a factor in on all legislation, any infringement of these rightsviolating them requires necessitates primary legislation byof the Knesset; the decision by a government minister is no longer sufficient. , not of the minister. ItThe is the 1992 “Bbill of Rrights” empoweredwhich endowed the Ssupreme Ccourt with the power to change its line of reasoning fromto  that applied to the previous petitionsappeals against the IDF exemptionsexemption and to order the Knesset to legislate enact primary legislation, or else the exemption is unlawful. In that, tThe Ssupreme Ccourt thus recognizedinstitutes Israel asinto an essential democracy, and anchored ins human rights. This recognition was based on the court’s interpretation of the 1992 Basic Laws and not on  as the basis of it – by its own will, not through primary legislation. ( (as bBasic Llaw: Llegislation was never enacted.)did not pass) but on the basis of the court’s interpretation of the 1992 basic rights. 
From the perspective of the ultra-Orthodox community, In the eyes of the Charedis, itthe court placed is taking equality and liberty aboveto a higher degree than the freedom of religion and what they considered atheir core belief in life-long Torah study.Yeshiva studies for life, and Ttherefore, they viewedsee the court – rather than as determining – instead of the Knesset, the sovereign – as determining the very values of Israel. For them, thisit is a double helix: their defense of the most sacredsacrosanct Torah study, and their struggle against the court’s interpretation of human rights and the main principle of Israeli democracy.	Comment by Susan: Why is the Knesset the sovereign? Aren’t all the branches together the sovereign?
Following the court’s rulingIn 1999, PM then-Prime Minister Ehud Barak of Labor (Israel One) established a committee in 1999, headed by retired Justice Zvijudge Tal, to propose a legislation to resolve the question of army exemptions in light of the court’s latest ruling. The committee recommended Its conclusions were that the yeshiva students should be given “‘a year of choice,” when they could decide’ as to whether they prefer to continue their Torah study or to serve an abbreviated period of national service (military or civilian) and begin working. The main impetus whole attitude of the committee was to enable the Charediultra-Orthodox men to go enterinto the job market. Those who opted not to perform national service were  via a short military or civic service. However, those who chose not to serve in the military were not allowed toforbidden from  work; they were expected to devote all their time to Torah study as a condition for their exemptioning.[footnoteRef:25] The Exemption of Military Service for Yeshiva Students Law (“the law Tal Law”)itself, which implemented the committee’s recommendations,  was finally legislated enacted in 2002, and later extended for an additional five years acknowledging the court’s ruling and facilitating an extension of the law for another 5 years. It was extended for 5 more years to enable the examination of its effects – on civic service, employment, and exemption numberslevels of exemption. However, the law It did not stem the rising tide of ultra-Orthodox exemptions. change the reality of a continued rising numbers of exempt Charedis from national service. It was had been supposed designed tohe create a window of opportunity – a short period of national short service and an entrance into the job market. In fact, it worked in the opposite direction, with the linkage of national service and work resulting in the ultra-Orthodoxto the contrary: the linkage between serving and working meant that the Charedi men who opted not to serve were now being officially denied the opportunitytion to work because  – because they did not serve. [25:  The Committee for the proper arrangement regarding the military service of Ultra-orthodox Jews in Yeshivot, "The Report," (2000).] 

c. An Unconstitutional Law and Overridinguling – 2002–-2020
Now, finally, there was a law legislated by the Knesset authorizing the minister of defense to grant exemptions to yexempt Yeshiva sStudents for whom “who their Torah is their calling.” Yet However, the political leveragepower-position of the Charedi ultra-Orthodox parties enabled themproduced not only the power – and will – to coerce their various government changing coalitions partners to not only to continue fundingpreserve the state-funded Y yeshivas, but to supportcreated a growing community – both Askenazi and Mizrachi – mastering tens of thousands of families in which the men did not work but studied – living on a stipend of the state. The main concern of the Tal Ccommittee’s main concern was with thise growing number of impoverished ultra-Orthodox families that were poor layer of Charedi community who did not work and were dependent on the state. The Tal Law, approved by the Knesset in 2002, was intended to stimulate employment among ultra-Orthodox men, offering them one year to decide whether they wanted to remain in the yeshiva, enter the workforce, or enlist in the IDF. However, it failed to have any effect.The shaping of the Tal outline was derived from the will to enable the Yeshiva students to have a ‘year of decision’ in which they can decide whether they want to remain in the Yeshiva or go to work or to the IDF. The new arrangement was approved by the Knesset on 2002 as a ‘law of deferring service’ but despite the progressive ideal, in practice it did not work. The conflict was at its core:W while the public Tal Ccommittee chartedset as its first goal a pathroad to a gradually integrateion of the Charediultra-Orthodoxs into all walks of Israeli life, including – work and national service, –  the core belief of the Charediultra-Orthodox leadership was to stay live as a disengaged community.[footnoteRef:26]  [26:  Avishai Ben Chaim, "Tal Law: The Ultra-Orthodox Leadership's Challenge," y-net, July 24 2002. ] 

The rift grew sharper with the appointment of Netanyahu to beas the minister of financeeconomics. As a neoliberal minister, he did what no other one else hadso far – and henceforward – dared: He reducedcut down  the the child allowances paid by the statestipend for children. In an interview on in 2003, Netanyahu explaineds: 
“Tthis ise the most important thing we’ have done… which I believe wholeheartedly in, is this. The reason for …to the most detrimental blow and entering to the prolonged poverty cycle is the policy of extended stipends that removed entiretook out whole generations, not just one generation, fromout of the job cyclemarket. A person stops working, stops believing in his ability to make a living, and becomes dependent on state benefits. This is a horrible blow… The child stipend allowance got made entire populations –  mainly in the Arab and uCharediltra-Orthodox communities – accustomed to think that a man’s life work publics used to that what a man does with his life, is children, his work is to producemake children. He makes children and raises tgrows them to believe thatup so their role is to make more children. SinceBecause the stipend allowanceis growsing with the number ofmore children he has, so there’s is an incentive here thatwhich will bring us to collapse, both economically and socially. ”.[footnoteRef:27]  [27:  Calcalist, "Netanyahu in 2003: "Increased Child Support Will Bring on Collapse"; Netanyahu in 2015: Child Support Is Increased," Calcalist, November 20 2015. 
] 

There was no bitter enemy more hated byto the Charediultra-Orthodox parties than Finance Mminister of economics, Netanyahu. Yet his demise political nadir – leadinggetting the Likud to a recordn ever-low, 12 twelve Knesset seatsmandates only in 2006 – was to be their turning point, and his as well. It wouldill take a decade for him to cultivate the Charediultra-Orthodoxs as his “‘natural allies”’ by subordinatingccumbing his economics to his politics. 
While the cuts in the child stipend allowances had almost an immediate effect – cutting reducingdown the size of Charediultra-Orthodox families within aone year and a half – this was not the case with the exemptionTal Law, as noted. The failure of the legislationTal new law became increasingly apparent as the years passed and the law was extended, first for five5 years and then for another five5 years, to no avail. In light of this failure, several pThe etitions challenging the Tal law were submitted, including petitions by the Movement for Quality Government in Israel, the Meretz and Shinui parties, and Ressler (for the third time). appeal against the law came as soon as the numbers bore no proof of change. This time over, the question before the Ssupreme Ccourt was whether the Tal Llaw itself wasis constitutional.[footnoteRef:28] [28:  Movement for Quality Government in Israel and Others vs. The Knesset and Other, (2005). 
] 

Appeal 6427/02 and other three petitions, submitted by the Movement for Quality Government in Israel, two parties – Meretz and Shinuy, and Resler, for the third time, called to call Tal law unconstitutional. President Aharon Barak’s court ruled on the petitions in 2006. The petitions were denied, but the panel of nine justices provided a rationale for striking down the law in the next round. gave its ruling in 2006: the appeals were denied. However, the arguments of the 9 justices of the supreme court, gave the rationale on the basis of which the law would be declared unconstitutional on the next round. The court’s reasoningargumentation is crucial as it goes to the heart of the right-wing thesis that the constitutional revolution was based on a the Supreme Court’s subjectivehome-made  interpretation of the supreme court to the principle of equality – a principle that waswhich is deliberately excludednot included in from the Bbasic Llaws and the bill of rights of 1992. It demonstrates how the debate over deferring the service of the Charediultra-Orthodox community men was framed as a battle for Jewishness versuswas crucial in christening the policy of equality over Jewishness in the eyes of the ultra-Oorthodox right.
In their its 2006 ruling, the courteply, justice Barak, president of the supreme court, presiding over the 9 justices sitting in the case, develops the concept of constitutional protection of human rights and anchors equality at its core. Does the Tal Llaw violateharms human rights and is thereforehence  unconstitutional? Justice Barak first determines that the constitutional arrangement should not be read literally, but should be thought ofviewed as part of the Bbasic Llaws that which govern long-term arrangements (clause section 20). Does exemption of military service forexemption of the yYeshiva studentsmen from military service harms violate the right to equality and is harming equality means it constitutes an infringement of  damage to bBasic Llaw: Hhuman Ddignity and Libertyhis freedom (sectionclause 25)? Curiously, the Sstate of Israel replieds to the petitionappeal by saying asserting that since equality does is not anchored innot constitute a basic law, violating equality is not unconstitutional.  This is exactly why the religious parties refused to agree to constitute include equality into the basic laws. However, by using this argument, the state acknowledgeds that the Tal Llaw indeed violatedharms the principle of equality (ibid.). PresidentJudge Barak rejecteds this the state’s argument, anchoring of the state. He anchors the right to equality in the Israel’s Ddeclaration of Iindependence (which has no constitutional standing apart from its the status accorded to it in courtadoption by the rulings of the court), and describing equality as and as integral part toand parcel from human dignity: “Tthe Ssupreme Ccourt has regardedseen it [(the right to equality]) asof the most important of human rights. It is the soul of our constitutional regime itself” (clause section 26). Though he recognizes that equality may be interpreted in many ways, there are many interpretations to equality, Barak relies in his ruling on the interpretation provided by the position of the state itself: “it is agreed upon Tthe respondent agrees that the arrangement does not create equality between the majority, for whom which is obliged to a military service is compulsory, and the minority, which is exempt from it” (sectionclause 28). Therefore, tThe conclusion is therefore that the Tal Llaw discriminates infringes uponagainst equality (sectionclause 28). And sSince it harms equality which is protected bypart of the Bbasic Llaw: Hhuman Ddignity and Liberty, it such infringement is therefore unconstitutional (clause sections 29, 44). 
Does this mean Is the Tal Lawit therefore anis unconstitutional law? In Basic Law: Human Dignity and Liberty the 1992 Human Dignity basic law thereincludes is a restraining “limitation clause” stating which says that a human right may be compromised for a worthworthyy cause, in a proportional way a harm to a human right may be suffered (clause section 47). CanDoes the exemption exemption of yYeshiva students be considered a worthycount as a worthy cause? Judge President Barak does not answer this question. Instead, he addresses but the question of whether the Tal arrangement, which – seeksing to gradually integrate gradually the Charediultra-Orthodox into military or civic service and the laborjob force, is worthy. SoIn Barak’s judgment,, even though the Tal Llaw is unconstitutional, it falls withinstands in the scope of the restraining limitation clause becauseand was it was enacted legislated for a worthworthyy purpose. But is Is it also proportional then?
Thee final question of proportionality raisesbefore the court brings to the fore another crucial element of the constitutional revolution: the test of reasonableness. Based on the proportion between those who defer service (tens of thousands a year) and those who use the “‘year of decision”’ to perform nationaland enlist the military or civic service or join the work force (– butonly dozens of Charedis a year), – the court ruled that the Tal Law wasdetermines it is not proportional. The state does not achieve its worthworthyy goal of integrating the Charediultra-Orthodox through the Tal Laws (section clause 66). Why, if so, was the petitionappeal denied? In clause section 70, the justices rule explain:that though all the bases for determining the law in unconstitutional – as it harms human dignity which includes equality and it does not achieve the worthy goal – the judges decided at this time to deny the appeals. “Ddeferencement of service, we rule today, is not yet unconstitutional, but should the trend persist and no viable change in its materialization… would becomes apparent, the day may come that when it would will be ruled unconstitutional.” (clause 70). Thus, on 11May 11, /5/2006, the Ssupreme Ccourt dismissed denied the petitionsappeals but laidy down the foundations for reconsidering the constitutional status of the arrangement in the future. In 2007, the Tal Llaw was extended for another five years, without any changes, despite the court’s ruling of the court. The mechanisms to for achievingbring about the change in materialization of the worthworthyy goal of integration – were still lackingnot set in place.
As the number of exemptions continued to rise, ultra-Orthodox lawmakers became increasingly concerned that the Supreme Court might rule the Tal Law unconstitutional in the next round of petitions. In view of what became apparent – that the Yeshiva world was cohesive enough to continue the trend of rising numbers of deferred service Charedis and very low numbers of defection from it – the fear that the supreme court would rule the Tal law unconstitutional grew. This was one of the reasons prompting United Torah Judaism It was among the reasons for MKs Moshe Gafni and Uri Makleb Maklev of Yahadut HaTorah to propose the an overruling override law already in 2009. This was the first of many such private MKs member’s billsproposals, all coming from the political rightwing. One such initiative was approved by a ministerial committee, but none reached a preliminary reading in the Knesset. , all of which did not reach a preliminary call, one of which passed a ministerial committee. Gafni and Maklevb thus manifested represented the hardcore right-wing in Israel, as established seen through the lenses of the overruling override clause, even . Yet they did it before Netanyahu embraced the concept of “‘blocs”’ was constituted as part of hisNetanyahu’s strategy of distinguishing between the nationalist right and the democratic left. The fact that the Charediultra-Orthodox MKs were the first to demand an overruling override clause, symbolize indicates that the Netanyahu’s adoption initiative of the ultra-OrthodoxNetanyahu to relate to them as ‘his “natural partners”’ was actually double-edged: He made them his allies in the wake of as much as he made them, after his colossal electoral defeat when the Likud receiving only 12 mandates in total in 2006, butinto his allies, it wa they were the ones whos them who led the battle overstruggle on the character of Israel. The Charediultra-Orthodox leaders indeed became very involvedso involved in Israeli politics, but this integration was not aimed merely at sustaining the ultra-Orthodox community and maintaining Israel’s  Jewish-democratic balance. Instead, their integration in the political arena was focused onai ming to shapinge the state’s its Jewish character and changing the Jewish-democratic balance. – not just to sustain the Charedi community within it – meant de facto the materialization of Tal committee; only their integration was not adopting the existing balance between Israel as Jewish and democratic, but changing it. It was an all-out war on over the nature character of Israel, and they were, for the first time, a major player.	Comment by Susan: Is there different nomenclature that could be applied here? This implies that the right as a whole is not democratic; and that the left as a whole is not nationalist. It is also not clear that “nationalism” per se is the issue with regard to the ultra-Orthodox exemptions.  On the other hand, if this is terminology that Netanyahu himself used, you can leave it, just add  “his strategy of distinguishing between what he identified as the nationalist right and the democratic left” (although it is doubtful that he would term the left democratic to the exclusion of the right).
 The proposal by Gafni and Maklevitself called for to adding an overruling clauseoverride clause to Basic Law: Human Dignity and Liberty, similar to the one attached to Basic Law: the Freedom of Occupation basic law, to the Human dignity and Liberty basic law. It Their proposed override provision would allow a law to be enacted for four years – even specifically states that a law legislated by the Knesset acknowledging if it is contradictsing a Bbasic Llaw, or infringes on harming a human right, and does not meet the criteria of the limitation clause. not fulfilling the overcoming clause (in which a law contradicts a human right for a worthy purpose within the reasonability test) would still be legislated for 4 years. The idea was to block the Ssupreme Ccourt from interfering with the Knesset’s rulingwork, even if human rights were were violateddamaged in the processes in a mannerform which is deemed by the supreme court deems unconstitutional.[footnoteRef:29] Their overruling override law bill did not pass a preliminary readingcall, but paved the wayopened the gate for the overruling clause override clause to become the mantleemblem of the anti-constitutional revolution in Israeli politics. The Charediultra-Orthodox Ashkenazi parties were at the forefront of this camp, with seeking to deferthe issue of deferring national service indefinitely for their its community at its core. It was a clash of values, not just power politics. The next appeal petitions to the Supreme Ccourt came in 2012 as the end of the Tal Law’s five-year extension approached., approaching the end of the 5 years’ extension, and the 2013-5 government, without Charedi parties, were to be a setback to this trend.  [29:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/1891/18. 
] 

Indeed, the 2012 appeals were riding the tide.In adjudicating this round of petitions,  This time round, the Ssupreme Ccourt, now presided overheaded by President Dorit Beinisch, relied on the infrastructure foundation laid out in by judge Barak’s 2006 ruling. It considered whether  and looked for the answer of whether the infringement upon damage to the human right toof equality wais proportional, by examininglooking at the numbersexemption data. (See TIt is summed up in table 3.):
Table 3: Exemption Data, 1987–2012

	Year
	Percentage of a yearly peer group agethe 18-year-old cohort
	Number of exempt exemptions for Charediultra-Orthodox students

	1987
	5.4%
	17,017

	1996
	7.4%
	28,547

	2003
	11%
	38,449

	2007
	14.2%
	46,900

	2012
	15%
	59,880



As Thefor the numbers of 18-year-old ultra-Orthodox menthose choosing to enlist into either the abbreviated military or civic service, or join the workforce and then leave the yeshiva worldjoin the workforce, those remained verysubstantially low, reaching at best a few hundreds. It was later discovered that the IDF regularly fudgedaked the numbers of those Charediultra-Orthodox men who supposedly joined the army – doubling or even tripling the figures for 2011-2019.[footnoteRef:30] Even without before this, President of the supreme court Beinisch ruled  in response to appeal 6298/07, given on February 21,/2/ 2012, that the Tal Llaw wasis unconstitutional based on the un-proportionality test and its failure to achieve the worthy goal of integrating the Charediultra-Orthodoxs by it.[footnoteRef:31] The Knesset would was therefore not be barred fromable to extending theis law beyond its expiration date in August 2012 as it is unconstitutional. “Let us stressWe again emphasize that legislation that perpetuates the cleavages disparities and the flaows of inthe lack of equality toin the extent we seethat were disclosed in the current state of affairs, cannot stand.”[footnoteRef:32]  [30:  Carmella Menashe, "The Army Junked the Number of Ultra-Orthodox Conscripts," Kan, December 04 2019. ]  [31:  Ressler et al. vs. The Knesset et al., (2012).]  [32:  Ibid.] 

The law was to be abolished by August 2012. The formal reason for ruling the Tal Llaw unconstitutional was its lack of unreasonableness: Iit has not got the meanswas unable to fulfillbring about the wortworthyhy purpose of integration and change and it thereforethus contributeds to the perpetuation of the current situation, and inequality.[footnoteRef:33] PM InNetanyahu appointed by May 2012, as part of the coalition agreement with Kadima and in lightview of the newcourt’s recent  ruling, Prime Minister Netanyahu appointed a public committee, headed by MK Yohanan Plessner (of Kadima). The mission of the new committee, titled officially dubbed the “Promoting the Integration in Service and Equality of Burden Committee,” . Its mission was to legislate enact a law that would end which would obliterate the deferexemptions for yral of service of Yeshiva students. Its recommendations included enlisting conscripting 80% of the draft-age Charediultra-Orthodox men, and imposing sanctionsing on those who did not register or did not study in the Yeshivotcomply with the law. Non-compliant as well as the Y yeshivas would also be subject to sanctions.themselves. However, the committee was plagued bycollapsed, suffering disagreements among its members andas new elections loomed, and in view of the approaching elections, Netanyahu dismissed it the committee before its report was submitted.[footnoteRef:34] The IDF, on i independentlyts own part, prepared a draft plan to draftfor all Charediultra-Orthodox men.[footnoteRef:35]  [33:  Ibid.]  [34:  Yair Ettinger, "When the Plesner Committee Report Became Yohanan Plesner's Report," Ha'aretz, July 04 2012.]  [35:  ynet reporters, "The Plan for the Day after Tal Law: All Ultra-Orthodox Will Be Screened," ynet, July 31 2012. 
] 

TIndeed, the Supreme Court’s ruling in February 2012 of the court and the deliberations of the Equality of Burden C‘equality of burden’ committee came on the heels of Israel’s did not come in a vacuous universe: in 2011 the largest-ever social justice protest, which posed a serious challenge to the pivotal position  Israeli politics ever experienced came into being, and was dramatic in terms of the Charedis’ power position. 
The 2011 social protest was crucial in challenging the pivot position of the Charediultra-Orthodox parties in Israeli politics. On the face of it, The social justice protest waged from July through October of 2011it was ostensibly an economic protest against the high cost of living. Yet leaders of the protests railed against the main charge of the leadership was against the game ofthe identity politics thatwhich had placedput sectorial interests before the public interest.[footnoteRef:36] “It’ is not a mistake;, it’ is a policy” one was one of the central slogans of the social protest, as well as “‘the people demand social justice.”. Indeed, it was became a struggle on over the interests and character the nature of “the people.” While the integration of for the Charediultra-Orthodox, their integrations into Israeli society meant for them an ethno-religious model of a Jewish state, the main concept which that emerged from the half a million protesters inof  2011 was “‘the nNew Israelis.”’. This was to be the new dividing line of Israeli politics: religious Jewsish to the right, secular Israelis to the center-left. 	Comment by Susan: Is this change correct? [36:  Gayil Talshir, "'The New Israelis': From Social Protest to Political Parties," in The Elections in Israel 2013, ed. Michal Shamir (Tel Aviv: Transaction Publishers, 2015).] 

‘The new Israelis’ was a central mantra of protest leaders like Itzik the main concept of both Shmueli, who went on to become a Labor MK,  and the protest young leadership, later on joining the Labor party, and of Yair Lapid, then a TV anchor and a journalist, who later founded the leader of Yesh Atid party, the red flag of the Charediultra-Orthodox parties. The first wave in 2011 was more about social justice. Lapid was associated with the second wave of the protest, which began in. The  2012 wave begun with the a protest by IDF reservists. of They complained aboutthe Miluimnics – the army reserve people – who focused  on the inequality in the burden of military service (the sweeping exemptions for of not enlisting the Charediultra-Orthodoxs (aand the Arabs in Israel), and the factas well as the inequality in the economic burden (because that the Charediultra-Orthodox who didn’t work paid no income tax).s were not paying taxes as they did not work. This was a direct confrontation with the ultra-Oorthodox parties. Their pivotal position in power politics, and along with the abridgment issue of equality, became the focus of Yesh Atid, as was it had been forthe case of Lapid’s father, Tommy Lapid,’s party, Shinuy,  a decade earlier as leader of the Shinui partybefore. The result was astounding: a A coalition was formed without the Charediultra-Orthodox partiess in the Knesset, 2013-2015. It was a short-lived coalition (2013–2015), but one left that would leave both a scar among the and a will of the Charediultra-Orthodox and turned Lapid into their most hated enemy. Ts: the transgressions of the “little Satan” Netanyahu as financeeconomics minister wereas to be forgiven (even if not forgotten), while now that athe new, greater devil, Lapid, had entered the arena. was to be the most hated men of the Charedis years to come. Politically, it the years outside of the ruling coalition further anchored the ultra-Orthodox partiesm in the right-wing bloc. As noted, this trend had alreadyIt was  intensified in the wake because of the Supreme Ccourt’s ruling that came in response to the 2012 appeals onagainst the Tal Llaw in early 2012. The coalition without the 2013-15 Charediultra-Orthodoxs-free coalition in 2013–2015 was a reflected mirror of the social atmosphere and its reflection expression in politics. For the ultra-Orthodox parties, iIt was a bitter experience and markedwhich symbolized a turning point for the Charedi parties. Their direct reaction was to submittable, yet again, an overruling clause override clause to the Knesset. This time Gafni co-sponsored a private member’s bill igned with Shaked that sought to attacha private legislation proposal of an overruling clause override clause to Basic Law:the Human Dignity and Libertybasic law. ThisIt was the same Shaked who would later headed the ministerial committee which that draftedwould produce Aamendment 19 to the National Security Service Law, the only amendment which that actually proposed sanctions, including jailingprison, forto those who unlawfully evadeing unlawfully national service.
The 2013 new coalition in 2013, centered featuringaround the “‘brothers”’ Lapid and Naftali Bennett (HaBayit HaYehudi), together with Netanyahu’s Likud, had was committed to addressing the equality of burden at its core. A ministerials’ committee was established, headed by Yaakov Perri (of Yesh Atid) and demanded both a more equal conscription enlisting of the Charediultra-Orthodox and the imposition of sanctions – economic fines and prison sentencesjailing – on those who broke the law. The final wording of the amendment to the Security Service Law service law was deposited delivered toin a special ministers’ committee headed by Shaked and, resulting in what became known as amendment Amendment 19.[footnoteRef:37] 	Comment by Susan: Do you provide translations of the party names earlier in the book? [37:  Security Service Law - Amendment 19.] 

In 2014, the Knesset enacted t‘he Equality of Burden’ Llaw was thus legislated by the Knesset in 2014, which set a new changing the system into collective enlistment quota – some 5,000 Charediultra-Orthodox mens had would have to enlist join the IDF by 2017. Failing to meet this quota would trigger a mandate to draft  and should there be less, every 21- year-s old yYeshiva student. man would have to enlist, and tThose who did not comply with the law would not abide would be subject to fines and risk imprisonmentboth economically sanctioned and may go to prison for defection. The quota for excellent outstanding yYeshiva students eligible for draft exemptions was set at 1,800 students per year.
The Charediultra-Orthodox leaders called the new law “‘a historical crime.”’. MK Menachem Moszes (of Yahadut HaTorahUnited Torah Judaism) said: “Yyesterday, another chapter in the horrible history of religious persecutions was written. This is a black day that will be forever condemned. Only a vicious government declares a whole community of  "Torah learners" criminals. This is a divorce warrant between the government and the Charediultra-Orthodoxs. We will not forget and will not forgive. The Torah learners would will keep up doing what they do, regardless of the law.”.[footnoteRef:38] This was just a part of what the Charediultra-Orthodoxs called “‘Lapid’s decrees.”’. In this Netanyahu’s government, Lapid, who served as finance minister,  was appointed minister of economics. Besides the equality of burden law, Lapid hadoversaw dramatic cuts in the state funding forof the Y yeshivas, lowered the child benefits allowances,rates and imposed a core curriculumteaching – in mMath, science, and humanities  tfor state-funded o those Charediultra-Orthodox schools who want state funding.[footnoteRef:39]  [38:  Moran Azulai, "Historical Decision: Law for Equal Civil Burden Approved," ynet, February 20 2014.]  [39:  Yaki Adamker, "'We Promised - We Delivered': This Is How the Ultra-Orthodox Managed to Erease "Lapid's Heritage,'" Walla, July 25 2016.] 

Yet the government served for such a short time, that almost none of its policies brought achieveda substantial change. The Netanyahu-Lapid-Bennett-Netanyahu government fell in 2015 on against the backdropthe basis of the proposed Israel Hayom Llaw and the National Basic Law. Gafni claimedhas argues that Lapid made him a proposal he could not accept: that the Charediultra-Orthodox parties would join a coalition without the Likud. Gafni and Aryeh Derei (Shas) both hurried to Netanyahu and closed a deal with him, signing the coalition agreement – and the full revocationcancellation of the Lapid decrees – even before the elections were even called.[footnoteRef:40]  [40:  Haim Lev, "MK Gafni: Yair Lapid Is an Excellent Journalist," Arutz 7, September 27 2015.] 

The 2015 elections were heldtook place in mid-March. In June, the Charediultra-Orthodox MKs Gafni and Makleb Maklev again proposed once again their overruling override legislationclause. This time over, the overruling clause override clause was part of the coalition agreement, with : all of parties have signed on to it – exceptit, but one, : Kulanu, Cachlon’s Moshe Kahlon’s Kulanu party. Nonetheless, tThe private legislation member’s bill has anticipated the new appeals to the supreme court, but did not pass. ImmediatelyRight after the coalition agreement wasere signed, a new amendment was enactedput in place:, amendment Amendment 21 . The amendment deferred implementation of the E‘equality of Bburden L’ law until 2023. The amendment re-authorized  and placed again in the hands of the minister of defense the authority to determine the quotas and accord grant exemptionsdeference of service to the Charediultra-sOrthodox, regardless of the whetherfulfilment of the enlistmenting quotas were met. It was aA complete overturn reversal of the Equality of Burden Law, which had been enacted just a year earliernew law of 2014. The appeals petitions were soon to follow. 
Judge Supreme Court President Miriam Naor opens beginsthe discussion inher September 2017 ruling on HCJappeal 1877/14 and three other 3 appealspetitions with a critical note regardingof judicial review: Jjudicial review ofn Knesset legislation musthas an obligation to be be restrained as because the Knesset represents the will of the people. YetHowever, she continuessays, the Ssupreme Ccourt has a mission of no lesser importance:mission of protecting human rights in Israel and seeing that they are respected by all governmental authorities. (clausesection 40).[footnoteRef:41] In clausesection 42, she Naor rules that Amendment 21 of the Security Service Law there is a clearly violatesion of the constitutional right of equality in amendment 21 to the service law. But does it meet the criteria ofstand the restraining clauselimitation clause? While the cause of integrating the Charediultra-sOrthodox is worthworthyy, the legislation provides there are no reasonable means to of enhancing achieving this goal, the court rules (clausesection 59). Not only thatFurthermore, but the court found structural flaows the court finds in the arrangements (clausesection 65). For example, the Amendment 21st amendment is a temporary order and not a primary legislation. I, in fact, the amendment includesre is no mention in the new law of any final goals or targets (clausesection 68). The new arrangements do not constitute any reasonable linkage between the goals and their fulfilment, and therefore the restraining clauselimitation clause does not stand (clause(section 95). Moreover, the law legislation constitutes severe discrimination with the effect ofand social polarization (clause(section 105) – or, . Or, in the word of Jjuustice Elyakimdge Rubinstein, it reflects “: desperation.”  [41:  Movement for Quality Government in Israel et al. vs. The Knesset and et al., (2017). 
] 

The Charediultra-Orthodox MKs responded promptly by preparing: another proposal of overruling override proposal, which was submittedclause is tabled the very same year, tabled by MKs Smoutrich (of the Jewish Home) and Moszes (United Torah Judaism)of Yahadut HaTora. Their pProposal 4005/20allowed for a regular sets the majority of MKs needed to overrule override a Ssupreme Ccourt ruling at regular majority only – meaning that any government can overrule the court’s decision judgment; it also stipulated that once . It also determines that if the Knesset re-legislatesd again a law that had been overruled struck down by the court, the law would  – it need not repeat it and the law remain in effect indefinitelystands. This constituted a A dramatic lowering of the threshold softening of the conditions prescribed in of all previous overruling override proposals tabled so far. The proposal did not win Knesset approval. 
The next stage in this saga was a bill submitted in 2018 bypass and MK Michael Malkchieli (, this time of Shas) – the first proposal to be explicitly , tabled the first proposal that is called “‘the overruling Override Cclause.” The bill, which ’ and relates specifically to the deferral of military service for Charediultra-Orthodox men service, in 2018.[footnoteRef:42] The proposal declares: that “Iin a Jewish state, it is imperative to allow and also encourage the Torah learners to learn study with security and peace… Only However, on 12 September 12, 2017, the Ssupreme Ccourt ruled that this law is unconstitutional… This proposal comes to legislate the arrangement and determine establish the commitment of the Sstate of Israel’s commitment to the Torah learners.”. Yet However, the election was calledanother round of elections intervened, and the Knesset failed to legislate, and, the court was forced to postponeddefer once and again its ruling for on equal service of by all Israeli citizens, including the Charediultra-Orthodoxs. Later, when serving asLiberman as defense minister, of defense would Lieberman triedy to bring push the IDF to propose its own version of the Security Sservice Llaw; he, and resigned from the government when the legislation did not pass.  [42:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/5219/20. 
] 

The deferexemption arrangementence of for the Charediultra-Orthodox enlisting was awould be one key element in the coalition negotiations following the post-April 2019 elections negotiation,, and relations of state and religion became a focal point in the round of elections held just five months later.  after which the September election would be dedicated to the state/religion relations. Blue-White’sCahollavan would have its campaign slogan trumpeted a  electoral slogan read: “sSecular sState,” while Yand Iisrael Beiteinu’s campaign called for a – “lLiberal sState.”. The Charediultra-sOrthodox, along with the national-religious-national  camp, became the core of Netanyahu’s right-wing bloc. The deferral of IDF service remained pendinga festering issue for the , await the next government to address. It We now turnis to the other stronghold of the deep right: – the settlers and their struggle against the supreme Supreme court Court– that we now turn. 



3. Settling the Settlements in Court, or Abstaining from Judgement? 
“The Occupying Power shall not deport or transfer parts of its own civilian population into the territory it occupies,” reads according to Aarticle 49 of thein Fourth Geneva Cconvention 4.[footnoteRef:43] The Jewish settlements in the territories occupied by Israel as sinceof its conquests of the 1967 war, are were, and still are, at the heart of the debate in Israeli politics. Israel’sIt might be the case that the peace accord with the United Arab Emirates – which was conditional upon, the price of which was the deference offoregoing the annexation envisioned inby President Trump’s “Plan deal of the cCentury” (which had been enthusiastically endorsed by the right-wing bloc in Israel) – may very well have , would in fact costled to Netanyahu’s political downfall. T his reign: the leaders of the Jewish settlers and their political patrons,, as well as their politicians, who had shielded Netanyahugave him a shield from any alternative government, became more vocal and resolute in finding exploring other options. This was reflecteda different alternative, demonstrated by in the  the rise of Bennett, the leader of Yamina, to some 23 mandates seats in the polls in the fall of 2020. This was partly attributable to , on the background of the disappointment with from Netanyahu’s handling of given the CovidOVID-19 pandemicvirus, but alsowith clearly relatedion to his backtrackingpolicy ontowards athe annexation.[footnoteRef:44] [43:  International Committee of the Red Cross (ICRC), "Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention)," UNTS 75 no. 287 (1949). ]  [44:  Tal Shalev, "Poll: The Likud Lowest since the Elections with Only 26 Seats; Yemina Peaks at 23," walla, October 6 2020. 
] 

CruciallyT, the struggle over the Jewish settlements, initially identified with the extreme and religiously zealous Gush Emunim movement in the 1970s and 1980s, became the a key issue for the right-wing parties. In the Likud primaries, for example, candidates competed for the support of a growing number of pro-settlement party members.pinnacle of the right once their power not just as pivot parties, but within the primaries of the Likud party, became instrumental. This was issue also became a battlegrounda warzone  with the Ssupreme Ccourt aftersince the war dust has settled fromover the 1967 and 1973 wars, and the settlements begaun popping upspringing like mushrooms after the rain on the arid, yet Palestinian- populated land beyond the Ggreen L-line. On the one hand, the Israeli court wasIn its role as an arbiter of the international shield to ensure the world Israel’s compliance with democratic norms andas a democracy respected international conventions onand human rights, the Supreme Court; on the other hand, the courts became the bitter enemy of the settlers and their political representatives – both in the religious-national-religious parties and within the Likud. As early as September 18, 1967, the court cited Article 49 of the Fourth 4th Geneva Cconvention in advisingwas already mentioned in the judicial advice given on 18 September 1967 to the government on, when the question legality of settling Jewish whether a civilians in the newly conquered territories. settlements of Jews could be legal. The answer then was a resounding “nno.”[footnoteRef:45]  [45:  Limor Yehuda to Shilton HaHok - Following the Film, Interactive Voyage, 2015, https://www.thelawfilm.com/inside/hebrew/stories/the-opt-and-hcj-landing-page/the-opt-and-the-hcj-c. ] 

Surprisingly, there were have been relatively few Ssupreme Ccourt rulings regarding the legality of the settlements over the last 50 years. The first three rulings, in the 1970s, set the rules of the game within for which the establishing ment of the Jewish settlements in the territories.played out: They must serve a security need and must be built on necessity, within state land, and without infringing upon harming privately owned land privately owned by Palestinians. The Did question whether the Ssupreme Ccourt’s by its minimal involvement rulings provide quiet authorization for actually authorized the settlements, at least in silence,  and the gradual transfer of almost half a million Jews into the occupied territories? This question, remains a subject of disputed. JusticeJudge Meir Shamgar, for one, thought this was a political matter and that , one that the court should refrainabstained  from ruling on it.  over;O others have believed contended that had the settlements break any rule of the court, there would have been appeals againstthe court’s non-intervention has  it, and therefore the courts indeed legalized the settlements.[footnoteRef:46] [46:  Ibid.] 

In An initial petition (HCJ 302/72) against the settlements was submitted in 1970, the first appeal to the court, in 1970, after Israel has evictedacuated Bedouin tribes from the Rafiacah area. The petitioners , Hilu petitioned the court argueding that Israel evacuated the local population because itin fact wanteds to build settlements at the sitein this place and therefore evacuated the local population. The court responds denied the petition, ruling that there was a to petition 307/72 in 1972, saying there were security imperative for issues which led to the evacuation. The petition was denied. To It did not address the question of why the evacuated area ground was of a specific shape that had no apparent, far from corresponding to military justificationconsiderations, the courts does not reply.[footnoteRef:47] The first principle is was setestablished.: A ssecurity need was required forcessity should be at the forefront of evacuating Palestinians and building– or indeed Jewish settlementsing – land in the occupied territories.[footnoteRef:48] On the a second issue – the justiciability of the establishing/building/creating of settlements – there was some a disagreement among the judges on whether it this entailedis a primary legislation (, in which case the court should not interfere), or administrative rulings byof the military commander (, in which case the court may intervene). However, bBoth positions ultimately rendered the issue gave justiciableility. to the issue:  Tthe practice became that the court may could in fact rule regarding the military ruleadjudicate these issues on the basis ofbased on international conventions and its own precedentialmore so – the judicial precedencies of the court’s own rulings. Yet, the court tended to take the IDF’s assurances word in terms ofwhen it came to “‘security considerations”’ and most of the settlements in the 1970s and 1980s would werebe established near military bases to provide a so-called civilian rearguard to the military bases. The issue of justiciability would later become a crucial component in what the right-wing leaders characterize as the constitutional revolution. Notice It is noteworthy that already in 1972, 20 twenty years before the Bbasic Llaws on human rights came into effect, the court is was “‘activist”’ in its rulings regarding the occupiyeding territories. The settlements preceded the actual constitutional revolution by two decades, yet the rage against the courts would focused onbe pinned down to the 1992 legislation.  [47:  Sheikh Suleiman Hussein ‘Odeh Abu Hilu et al. vs. Government of Israel et al., (1973).]  [48:  The territories evacuated from the Bedouins in Hilu petition were returned to Egypt ten years later with the peace agreement, these time the Israeli settlers were evacuated.] 

The settlement policy of the Maarach Alignment (Labor) government at the time, was not openly discussed. However, but disclosed by then-Foreign Minister Abba Ebaen, the foreign minister, who said in told the Knesset in 1974: “Tthe reason there is are no settlements in the Shechem [Schchem Nablus] area and its vicinity is not a coincidence, but a consistent policy of Israel’s governments.”[footnoteRef:49] In general, the decade after 1967 saw mainly settlementing of s in the Jordaon Vvalley, Sinai, Gaza Strip,area and the Golan Heights. These settlements,  were so designedas to fortify the envisionedfuture borders of the envisioned Israel, leaving the populated Palestinian territories at on the Judea-Samaria ridge for future negotiations with the Arabs.[footnoteRef:50]  [49:  Israel, The Knesset, "Protocols of the Knesset," (31-07, 1974).]  [50:  Yechiel Admoni, A Decade of Discretion: The Settlement Beyond the Greenline 1967-1977 (Tel Aviv: Kibbutz Meuchad, 1993).] 

The turnover of power and the rise of the Likud as the ruling party is had a dramatic impact on in terms of the fate of the occupied territories. TIf security, agricultural and political considerations dictated government’s policies until 1977, one clear dimension of the Begin government not only markedwas  ato  turn over ofnot just power, but also a radical change in policy and ideology. Only tTwo days only after he entering office, got into power, Begin traveleds to the ElonAlon Moreh settlement near Nablus and declareds: “Tthere will be many Elonei Morehs.”.[footnoteRef:51] The Likud endorsed the discourse of the ‘whole state of“Greater Land of Israel”’ and as a matter of policy, in fact turnedadopted Gush Emunim’s planoutline for 12 twelve new Jewish settlements of the territories into its policy.[footnoteRef:52] Yet given the negotiations with the Americans on the peace with Egypt, Begin felt his hands were tied. Noting the limitations imposed by the United States, BeginHe told advised Hanan Porat, the leader of Gush Emunim, that due to the limitations put by the US, he advices him to act independently on and establish facts on the ground without official governmental authority. The prime minister assured him that Gush Emunim could proceed but with histhe PM’s full blessing and resources, because as he believed in establishing Jewish settlementsthis is what he believes in.[footnoteRef:53] The settlers rejected this offer. They and responded by claiming argued that a right-wing government is was in power and therefore it should be the formal policy of the government to promote Jewish settlement the occupied territoriess. Meanwhile, oOn the ground, till such time, Gush Emunim decideds to give freedom of choice toallow each individual group of settlers to establish a settlement on its own accord. [51:  Bat-Zion Karob and Yossi Goldstein, "Establishing Settlements in Judea and Samaria: The Case of Beit El," Judea and Samaria Research 28, no. 2 (2019). ]  [52:  B'Tselem, "Land Seizure: Settlement Policy in the West Bank," (2002).]  [53:  Karob and Goldstein,  215.] 

The second round of petitions (HCJ 606/78 and HCJ 610/78) against Jewish settlements came in 1978, when the Likud was already in power and , Bet-El petition, comes when a few thousand Jewish settlers were already living in the occupied territories. already establish their houses in Judea and Samaria and after the Likud has come to power in 1977. Knowing that these petitions 606/78 and 610/78 are about towould be submitted to the court the next day, on 2/11/1977, the a group of settlers destined to Bet-El, the biblical town overseeing Samaria, decided to create facts on the ground and populate at nightat a biblical site that what was to become the settlement of Beit El, though there was still no – without  infrastructures for sewage, electricity, or water at the site.[footnoteRef:54] On their way to Beit El, tIn fact, the settlers have stopped on their way to Bet-El, at Rabbi Zvi Yehuda Kook’s Yeshivayeshiva, to get receive his blessing. Kook responded that he would give hisonly with the blessing only if of the prime minister did the same. PM will he give his own blessing. It took a while that long night of November 1, 1978, but the founders of Beit El finally received the go-ahead from both men. [54:  Ibid., 227.] 

Begin – and so Kook – gave both their blessings to the Bet-El founders the night of 1 November 1977. Kook, who spoke about “redeeming” the biblical land, would wasbecome the highest rabbinical authority to inspire the messianic Gush Emunim settlers’ movement as part of his belief in religious salvation of the biblical land. . The connection between the rabbi and the PM prime minister would also symbolized the new nexus betweenof the national-religious camp and the liberal-nationalist party.  The journey to overturningreplacement of the founding fathers’ secular Zionist narrative of a national revolution which transforms religion, told by the founders of the state of Israel, intoby a more traditional one that placed one that endorses religion as Judaism at its core began, would start with Begin, not Netanyahu. The latter exploited who only instrumentally built on this firm  the new religious-cum-national narrative for his political needs after his 2012 defeat. 
In both HCJ 606/78 and HCJ 610/78, submitted on November 2, 1978, the Palestinian petitioners complained 1) that their lands had been confiscated; 2) that they were being denied access to their lands; and 3) that civilian Jewish settlements were being built on their lands. In its response, the court cited the The day after, on 2/11/1977, the petition is submitted and all further construction in Bet-El are frozen till the court gave ruling on the question of whether it is legal for the state to requisite land of occupying people, forbid them from entering their own land, and settling Jews on it. The court considers, according to the 1972 1972 precedent (HCJ 302/72) and, the international law (, this time both the Geneva Cconvention and 1907 Hague Regulations) (1907),  in assessing the state’s claim that the land was needed based on the assumption that the army needs this land for security reasons. Judge Justice Alfred Witkon reiterates distinguished between “requisition” and “confiscation” and argued that the Palestinian land was under requisition in the Beit Elthat since casethe land was under requisition – that is, the owners were being compensated forand paid for its useage, it was therefore temporarily leased and not confiscated and its requisition was therefore “permissible under a plea of military necessity.”.[footnoteRef:55] Again, the court did not consider whethercharge that the military necessity was being used as a pretext is but an excuse for a civilian, religious act of settlement, is not undertaken by the court since the officer coordinating the state’s actions in the occupied territories argued it was under security necessity. In addition, the justices noted Yet another fundamental aspect of the issue was the judges’ ruling that since the international Geneva Cconvention relates to occupied territories under in dispute between two states, and the territories dido not belong to any sovereign state. Consequently, there is no second party and thereforethey based their the ruling was based on previous Israeli judicial precedent rather than international lawrulings. From here this point onward, the Supreme Court adopted this approach regarding the forward to precedents of the Israeli laws and courts’ rulings would become the main guidelines to the legal status of the occupied territories and hence at the core of the contention with the settlers. [55:  Suliman Twafik Ayub et al. vs. Minister of Defense et al., (1979).] 

In the Bet-El case,T the issuequestion of justiciability is yet again arose again in the Beit El case. Justice Witkon wrote: discussed by the judge: “I want to comment on another argument of the respondents namely that the question before us in “unjusticiable“, since it is about to be negotiated in peace talks, and that the court should not give ruling on political questions on which the government decides. This claim left no impression on me at all… It is clear that on foreign affairs issues, like other issues, the ruling resides with the political authorities and not with the judicial authority. But under the assumption – which did not prove itself in this case – that a person’s property is damaged or he is deprived unlawfully, it is hard to believe the court should abstain from ruling the case because it might be negotiated.” 
I would like to comment on the respondents’ additional argument that the issue at hand is not “within the court's jurisdiction” since it is about to be discussed in the context of peace negotiations and that the court does not discuss political issues which are to be decided by the government. I am not at all impressed by this argument… Clearly, in foreign affairs matters – as in several similar matters – the power to decide is vested with the political authorities rather than with the judicial authority. But given the assumption – which was not substantiated in this case – that a person's property had been damaged or taken from him unlawfully, it is hard to believe that the court will avoid helping that person in view of the fact that the latter’s right may be the subject of political negotiations. [footnoteRef:56] [56:  Ibid. See http://www.hamoked.org/files/2016/3860_eng.pdf. ] 

Thus, the ruling established two key principles in the legal battle overfor future Jewish settlements in the occupied territories. are put in place: Rrequisition of Palestinian land, is justified if presented as a military necessity, may be justified, and the court may is entitled togive a  ruleing on political issues should if the appeal petition concerns an alleged violation of human rights.
The Elon Moreh settlement was the subject of aThe  third petition, and dramatic ruling, comes but a few months later. This time, there was , a dramatic rulingpetition regarding Elon Moreh. The case was ostensiblyOn the face of it this is a similar case to the one involving Beit- El: – private Palestinians owners were of the land petitioning against the state’s seizure  requisition of their privately owned land and its designatuseed for a Jewish civilian settlement. However, the court this time does not only fully reject the state’s response, but ordereds the evacuation of the Elon Moreh settlement within  30 thirty days.[footnoteRef:57] What made the difference?  [57:  Azat Mahmud Mustafa Dweikat et al. vs. The Government of Israel et al., (1979).] 

The Ffirst, there was an internal Israeli dispute difference was the quarrel over the military necessity of the requisition. The IDF chief – whereas the Chief of sStaff, Lt. Gen. Rafael Eitan, claimedresponded it the land seizure was for security reasons, but the defense minister, Ezer Weizman, and a number of other Minister of Defense and several other former military generals have argued it that it was doneis for political groundsreasons, not security ones, that the decision was made.[footnoteRef:58] Deputy President Moshe Judge Landau was not convinced that it the state’s action was motivated bywas security concerns, which is the sole justification for such land requisition under and not political issues, and political agenda does not fulfil the international law. of requisition of land on the sole basis of security necessity. The line between necessary military considerations and wider national security interest is drawn. Since it was the the decision to settle Elon Moreh political was based on political interests rather than military needs, leadership, and not the military needs, which led the decision to settle Elon Moreh, it did not meetfulfil the conditions required needed for the court’s consentapproval of the court.  [58:  Yehuda Title of Weblog.] 

[bookmark: _Hlk52803649]Secondly, the argument for requisition assumes that it is will bea temporary, and that the confiscation of land will eventuallyto be returned to the owners. YetHowever, in the Elon Moreh case, two of the settlers told gave evidence to the court about their plans to permanently settle on the requisitioned land., and stated they want Elon Moreh to be settled forever. It Elon Moreh was not intended to be a temporary issue. Judge Landau cites the settlers in his ruling: “In all the contacts and the many promises we were made by government ministers, and above all by the prime minister himself – and the seizure order in question was issued as per the prime minister’s personal intervention – everyone sees the Elon Moreh community as a permanent community of Jewish settlement, no less than Degania or Netanyain all the promises we received from the ministers of the government and above all from the PM himself – and the  requisition order came with the personal involvement of the PM himself – all see settlement Elon Moreh as a permanent place of a Jewish settlement not less than Deganya or Natanya”..”[footnoteRef:59]  [59:  Azat Mahmud Mustafa Dweikat et al. vs. The Government of Israel et al. See: http://www.hamoked.org/files/2010/1670_eng.pdf ] 

The court in fact had now ruled against the establishment of permanent Jewish settlements in the occupied territories – . It was in direct opposition to the agenda of Begin’s government. In the governmental cabinet meeting followingafter the  judgment, Begin said: “Wwe will of course make no statements, which would beare completely superfluous. That means, meaning the ruling of the court willould be respected, and thatbecause this thing goes without saying.”.[footnoteRef:60] PM Begin nevertheless proposeds looking for an alternative site for  that a place to establish Elon Moreh would be found. The aAttorney gGeneral statedconcludes, at the same meeting, that the court’s ruling only concerneds settling on privately owned Palestinian land and noted of Palestinians only. There are two other ways to establish Jewish settlements in the occupied territories: on – state land and on land that was bought purchased from its owners. These Indeed, these would become the primarye ways of building Jewish settlements in the territories. But Elon Moreh, however, itself was established following another route,by another method: based on the Ottoman rule law concerning “dead land” (mof Muwat). This unproductive land  land – dead land. Those lands, where the crowingalling of a rooster standing at the edge of the closest village cannot be heard – could be confiscated by the state and cultivated. If the cultivation stopped, – the land it would return to its previous owner. A new site for Elon Moreh was found, the new point, as Begin had proposeddemanded, was built on such mMuwat land. And since the settlers never stopped and as cultivating the landon never ceased, it was never had to be returned to its former owners.[footnoteRef:61]  [60:  Israel, The Government of Israel, "Protocols of Meetings 6/Tsh"M - 28.10.79," (ISA-PMO-GovernmentMeeting-00119au, 1979).]  [61:  Ra'anan Alexandrovitz and Liran Atzmor, "The Law in These Parts," (Jerusalem: Artutz 8, 2011).] 

In 1981 aAnother petition (, HCJ 285/81), submitted in 1981, was denied by the Supreme Court would be submitted – and overruled by the supreme court on the basisbecause the settlement in question was built  that on state land. settlements can be established. Justicedge Shamgar only dismissively addresseds the question of confiscation, saying noting that while the state cannot confiscate land, but it can may lease itthe land  indefinitely.[footnoteRef:62] In this ruling, Tthe court came close toalmost legalizinged Jewish settlements in the occupied territories. by this Al-Nazar ruling. Yet Nonetheless, after the Elon Moreh ruling, the settlers and their supporters remained hostile toward the Supreme Court for generations to come. grange against the supreme court, and the wound of Elon Moreh ruling, would determine the hostile relations of the settlers, and the followers of the ‘whole land of Israel’ agenda for generations to come.  [62:  Phadeel Muhammad El-Nazer et al. vs. Military Commander of Judea and Samaria et al., (1981).] 

Once the court had set the rules, the settlers and their political representatives in government operated operated in ways designed to avoidso as to not cause superfluous petitions. In During the next thirty30 years, most of the petitions would concerned several main issues: the way treatment of Palestinian suspects were treated; state taxes applied to the territories; compensation for Jewish settlers uprooted in the dthe Disengagement from Gazza settlers(2005); and the sSecurity fFence ( – the physical barricade built between Israel and the Palestinian territories designed to keep suicide bombers from infiltrating from the occupied territories into Israel). Yet once the political dynamic changed,, with and  the right-wing camp becomingame  dominant and secure in power, the demand arose to override – so came the demand to overrule the court’s basic ruling regarding according to international law regarding settlements built on private Palestinian land. The boldness of thePoliticians from the nationalist camp became emboldened and proposed politicians got more up front with a plan to redesigning the constitutional rules of the game.: Tthe Knesset would authorize settlements on privately owned territories land and this legislation e court would be overruled so that the Knesset legislation would override the court’s rulingits. This was the underlying logic of what came to be known as ‘the Regularization Law (also translated as the Regulation Law).Arrangement Act’ The override proposals included in the legislation (Hasdara law). It started with private legislation, moved on to governmental committee decisions and continued to overruling article proposals that unitedgalvanized the support of the entirewhole right-wing bloc parties under its wings. . 
TIn the following table below outlines, we enlist  the proposals for the Regularization LawArrangement Act, the MKs behind them, and – and their parties , to illustrate show the concrete attempt to enactlegislate what was clearly an unconstitutional law. The law,, and the way it turned into a governmentally endorsed law by Netanyahu’s government and enacted in 2017, wasand repealed struck down by the Supreme Court in 2020. 

Table 4: Resolution Regularization Law,  support table 2012-2017
	Year
	Type of proposed Legislationlegislation
	Main Ideaidea
	statusStatus
	Sponsoring Proposing MKs(s)
	Party	Comment by Ira: The parties don’t line up with the MKs – probably simpler to combine the two columns and add the party in parentheses after the MK’s name 

	2012
	Private member’s b Bill Arrangement Law
P/4383/18
	LFollowing appeals, securing egalizing settlements, including those built on private Palestinian land
	Tabled Submittedon the Knesset for preliminaryior discussion;  but was not discussed
	Z. Orlev
	Jewish Home

	
	Private member’s bBill 
Arrangement Law

P / 3643/18
	Following petitionsappeals  concerning privately owned land
	Preliminary Prior discussion in the Knesset; but not promoteddid not advance
	Y. KCatz
Z. Elkin
D. Rotem
M. Regev
Y. Levin
	Ichud LeumiNational Union
Likud
Israel Yisrael Beiteinu?
Likud
Likud

	
	Private Bill member’s billnon-evacuation of Outposts
 P / 3900/18
	ProposingPreventing not to evacuatione of outposts, based on the basis of prior experience ofthat finding the arrangements to allow them to remainwill be found
	Submitted for preliminary discussion; was not discussedTabled on the Knesset for prior discussion but was not discussed
	M. Regev
	Likud

	
	Private member’s bill P / 4278/18
Arrangement Law

	Legalizing settlements, including those built on private Palestinian land and securing settlements including those on private Palestinian land providing compensation
	Preliminary discussion in the Knesset; did not advancePrior discussion in the Knesset but not promoted
	Y. Levin
Z. Elkin
A. Eldad
U. Orbach
Z. Orlev
H./ CatzKatz
D. Danon
Y. Shmuelov-Berkowitz
Z. Finian
H./ Amsalem
M. Ben-Ari
U. Ariel
N. Zeev
Y. KCatz
F. Kirshenbaum
Y. AichlerEichler
	Likud
Likud
Ichud LeumiNational Union
Jewish Home
Jewish Home
National Union
Ichud Leumi
Likud
Kadima/Likud

Likud
Shas
National Union
National Union
Ichud Leumi
Ichud Leumi
Shas
National UnionIchud Leumi
Yisrael Beiteinu
United Torah Judaism

	2013
	Overruling Override clause
P1944/19/
	Allowing the Knesset to overruleoverride suprme Supreme Ccourt rulings with a  61-MK majority
	Was Halted before stopped before first readingcall
	A. Shaked
S. Ohayon
M. Gafni
R. Elituv
Z. Kalfa
Sh. Mualem-Refaeli
O. Strook
M. Regev
	Jewish Home,
YiIsrael Beiteinu Yahadut UTJ 
Israel Yisrael Beiteinu,
National UnionIchud Leumi
 
Jewish Home



National UnionIchud Leumi

Likud

	2014
	“‘Norms”’ pPrivate member’s bBill
[bookmark: LawNum]P2834/19/
	Any law legislated enacted by the Knesset would also apply, within 45 days, to the Jewish settlers in the occupied territories
	Passed Approved by the ministerials’ committee on constitutional issues committee on constitution in Nov. 2014;. Was not forwardeddid not advance due to alternative governmental proposal
	O. Strook
Y. Levin
	Ichud LeumiNational Union 
Likud

	March 19, 19/3/2014
	Referendum Law
2443
	Any parliamentary or governmental proposal to evacuate land wherethat Israeli law applies apply to would have to be approved in apass referendum
	Passed with 68 supporters
	
	

	October 26,26.10. 2014
	Overruling Override clause
aApproved in the Constitutional Ministers’by the ministerial c Committee on constitutional issues 
	A 61- MKs majority couldneeded to overruleoverride a Supreme Ccourt’s ruling
	Passed by the ministerial committee on for constitutional issues
	8 for, 3 against
	Jewish Home
Likud
YiIsrael Beiteinu

	2015
	Overruling Override clause
P2115/20/ 

	61-MK majority 
	Stopped Halted before first readingcall
	N. Slomianski
B. Smoutrich
Y. Magal
	Jewish Home
Ichud LeumiNational Home
Jewish Home

	2016
	Arrangement Regularization Llaw
1973/20
	
	
	Y. Kish
B. Smoutrich
M. Zohar
S. Gal
	Likud
National Home
Ichud Leumi
Likud
National Home
Israel Betenu

	2016
	Regularization Arrangement Llaw 
3549/20
	
	Passed ministerial committee (later to become the arrangement law)
	Y. Kish
	Likud

	2016
	P4005/20/
	
	
	B. Smoutrich
	Jewish Home

	2017

	Regularization Arrangements Llaw
2604 
	
	Legislated Enacted by the Knesset
	
	





The processes reflected outlined in the table represent reflect the evolution of the right-wing bloc in Israel and come can be classified into three main categoriesunder three main headings: making embracing the annexation of the settlements (, and the associated battle with the judicial branch)it the conflict with the courts,  asinto the prime ideological centerpieceidea of the right-wing bloc in Israel; the transition from opposition private proposals members’ bills submitted by opposition MKs from National Union and Jewish Home to mainstream endorsement by the Netanyahu government, that is the evolution from the outskirts of the settlers’ parties like Ichud Leumi and Jewish Home to the full endorsement by and leading Likud ministers ( and partywith encouragement from the Trump administration); and the emerging conflict with the courts. As noted , Netanyahu was – once bitterly a staunch defender of the courts, but later began unleashingrejected by PM Netanyahu then becoming a public mission given the vehement attacks against on the judicial authorities and the full endorsement by the Netanyahu-Trump accord.
The Arrangement Regularization LawAct was conceived in response to several petitions of from Palestinians that asked the to the Supreme C court to order the demolitsion ofh settlers’ houses that were built on privately owned Palestinian land in 2012. That is, So the idea prospect of to overrule the an unfavorable court’s possible ruling on these petitions was at the outset the design ofthe impetus for the legislation. T the Act. In the contents of the law had changed there is very little change throughout the decade since it was first being introduced to the Knesset a decade earlier. It stipulated that if – should a settlement was built in “‘good faith”’ on privately owned Palestinian land, – the Sstate of Israel would compensate either the owner with a sum equal towith 125% of the land’s worth, of the land or with alternative land to the owner – and legalize the settlement. The most adamant critics of this law, both from within the government and outside it, were the “‘princes” – the children of’ of the Likud’s Rrevisionist precursorss of the Likud. The law, that came to live as the supreme court ordered the evacuation of Amona outpost, was, aAccording to hawkish Benny Begin, the legislation constituted “a darkhard stain on the settlements and imposeda a grave cost onto the Sstate of Israel.”.[footnoteRef:63] In He accused the law of aiming tothis law they intend to retroactively authorize the theft of land from private Palestinian owners, he said. The law was enacted just after the long-delayed evacuation of the Amona outpost, whose evacuation the court had ordered several years earlier. It was designed to be the first Israeli legislation enacted A law with the express purpose ofto overridingul the Supreme Court. e a ruling of the court was never legislated in Israel. Begin said askedto the 27 Likud MKs who signed supported the legislationthe petition for Amona: “Tthis is your leader? The headquarters of Amona?” referring hinting that silently to Jabotinsky and his father, Menachem Begin, who would never have neverhave lent given a hand to violatingharm constitutional human rights. He and called upon both coalition and opposition parties to vote against the law. The supreme courtSupreme Court is surely to strike downrepeal this law becauseas it is unconstitutional, Begin saidadded. However,Only he was the only Likud member, once the Liberty party, to openly opposecome out against a the law that legalized a detrimental damage to private property. The PM was not attending the vote, In the end, 60 MKs voted in favorapproved and 52 objectedagainst. MK Shuli Muualem (Jewish Home), the law’s sponsor, declared:initiator of the Jewish Home declared: 	Comment by Susan: Putting a date here would be helpful	Comment by Ira: Later we learn why Bibi didn’t make it to the vote so I deleted the mention here [63:  Arik Bender, "Begin to Vote Against the Regularization Law: "Not One Clause without Faults"," Ma'ariv, November 14, 2016. ] 

“Tthis is a historic day with the approval enactment of a historic law. The homes of settlers who built them ir houses with the encouragement of the Israeli government would will no longer be a targeted by to extreme left-wing organizations that seek to demolish the settlements. The president of the Ssupreme Ccourt needs to understand that the court must not interfere in a law that is clearly a political issuematter. If the court would intervenes, we will promote the overruling clause override clause and the law to include the settlements under Israeli law.”[footnoteRef:64]  [64:  Jonathan Lis, "The Knesset Approved the Law That Allows Palestinian Land Sequestration," Ha'Aretz, February 7 2017.] 

The Likud was overtaken by the settlers’ agenda had become dominant in the Likud. Muualem and Yariv Levin, – she from Jewish Home and he a senior Likud minister and the right hand of Netanyahu’s right-hand man, in more than one way, jointly led together thae twofold agenda: – annexing the settlements and waging athe counterrevolution against the Ssupreme Ccourt. In addition to the Jewish Home and Likud, tThe supporters of this agenda ct includedwere not just their parties, but also the ultra-Oorthodox parties and YiIsrael Beiteinu.
Thus, what hads also changed since 2012 the first proposal in 2012 was the intensity of the proposals of this unconstitutional law and its transition from the outskirts margins of the opposition to the declared policy of the right-wing government. If While the initialthe first bill was proposed byproposal comes from the  the settler-affiliated Jewish Home, a party which became identified with the settlers in the territories, already in 2012 the, the MKs sponsoringproposing the Arrangement Regularization LawAct in 2016 come were from the Likud and YiIsrael Beiteinu. The third Act submittedOne of the private member’s bills (P/4278/18) in  to the Knesset on 2012 , P / 4278/18, has already included sponsors MKs from the ultra-Orthodox parties both Shas and United Torah JudaismYahadut Hatorh among its proposing MKs. WThe ultraorthodox, with three Charediultra-Orthodox settlements established in the Wwest Bbank (– Modi’in Illit, Beitar Illit, and Immanuel), the ultra-Orthodox becaome an integral part and parcel of the right-wing bloc. They not only believed in the sanctity of and accept the thesis of holy places of the biblical Land of Israel, but also supported empowering the Knesset to as well as the overruling override of constitutional rights protected by the Knesset against the Ssupreme Ccourt. While in 2012 the Likud MKs are still back benchers, in 2016 and with the legislation of the Arrangement Act they are the top ministers of Netanyahu’s government, and his most loyalists too – Elkin, Levin and Regev.	Comment by Susan: Do you mean intensity of support? Proposals themselves are not intense. Or do you mean the extreme nature of these proposals?

Crucially, Netanyahu had was an adamantly opposedition to the proposed law back in 2012 and declared that any government minister or a deputyvice-minister minister who would supported it would– will be fired.[footnoteRef:65] The  aAttorney General general said he could not defend theis law legislation in court. The state would hire a private lawyer to defend itself, realizing that the legislation  as the state knowingly broke violated a constitutional right and international law. Netanyahu was not present in at the final vote on the Arrangement Regularization LawAct in 2017 due to a delayed flight from London. His sScience mMinister, Ofir Akunis, defended the law in the Knesset saying: “Tthe debate tohis night is about whose land is tthis is, and is abouton  our own natural right on to our land. We vote tonight on our right to our country. We vote on the connection between the Jewish people and its land.”.[footnoteRef:66] The facts of the matter, of course, was being that the law was designed to sanctionapprove the theft of private land by settlers. Naftali Bennett, head of Jewish Home, said: “Our determination has won. I congratulate the prime ministerPM  and our friends in the Likud and in the government foron  their support of the Regularization LawArrangement Act. To our friends in the opposition that who wonder how a national government passes a law for the settlements I say: Tthis is democracy. The government realizes exactly the purpose for which it was chosen for: to govern.”.[footnoteRef:67]  [65:  Pinhas Wolf and Tal Shalev, "Netanyahu: Minister or Vice-Minister Who Will Support the "Arrangment Act" - Will Be Fired," walla, June 5 2012.]  [66:  Israel, The Knesset, "Protocols of the Knesset," (06-02, 2017).]  [67:  Liss.] 

According to this view, it was the nNational government’s role  andto annexing Palestinian land – even privately owned land – for Jewish settlements is one and the same. Whereas Netanyahu’s initial rejection ofed the proposed law in 2012, in 2017 he changed his view. His main concern was not due to the damage itsto the infringement on the right of private ownership. Rather, he was concerned , but the prospect that the  Iinternational Ccourt of Justice in The Hague would intervene. However, Netanyahu met the settlers of Amona before his decisionthe Knesset vote in February 2017, and decided to change it and support the law. This is why Begin asked’s words: “I‘is this your leader?, Tthe headquarters of Amona?” well resonate. Netanyahu finally decided to endorse the law Regularization Law after it became clear that both the aAttorney gGeneral and the Supreme Court would not approve the Arrangement Actit: Iinstead of the prime ministerPM being perceived as the one who had blockedpreventing a national law of to supporting the settlements – even the most extreme of them ,– it would look like it is thethe  court’s fault and the Ssupreme Courtjudges cwould be blamedheld accountable for the downfall of the law. The Hague would not be able to blame Israel and the law would be overruled by the Israeli’s highest court and would never reach the International Court in The Hague. In addition, this would generate and morethe right-wing would generate more hatred towards the  aAttorney gGeneral and the Supreme Court – the two institutions that which were to becaome the focus ofdominant in Netanyahu’s own attacks on the judicial system given as his approaching corruption trial approached.[footnoteRef:68] This was exactly what happened afteras  the Supreme Court repealed the law, finally overturned the law, in 2020. But was this only a token thrown by the prime minister tossedPM  to the settlers and their supporters in his own party? Trump’s Plan of the Century, written composed in close collaborationafter close work  with Netanyahu’s men, was founded on the following principles: Israel is the Hholy Lland of the Jewish people; no Jew (or Palestinian) would will be removed from his or her home (and no Palestinian too) in the occupied territories; Israel would will be able to annex the settlements if, should the Palestinians fail to recognize Israel as a Jewish State state and fulfill other conditions. Trump disregarded international conventions and recognizedruled the occupied territories as part of the biblical land Land of Israel, belonging to the Jews. It was Netanyahu’s inner -voice guidedbehind the signing hand of  Ttrump’s hand. The reign of the right in Israel received international endorsement by the U.S. president. of the USA and a fellow-neo-conservative, Trump. [68:  "Netanyahu Objected to the Regularization Law until He Decided to Blame High Court for Its Failure," Haaretz, June 9 2020.] 


4. The Supreme Court as a Collaborator with against the Jewish People? (and for the Infiltrators and Human Rights Organizations )	Comment by Ira: there should be a note somewhere about the different terms used (infiltrator, illegal immigrants, asylum seekers, etc.), which reflect different political views
“The immigration policy is the biggest stain on Netanyahu’s rule as a prime minister, because here it is not about our enemies… It is about compassion to for the foreignerstranger and the asylum seeker,.”[footnoteRef:69] the poet and literary critic Menachem Ben wrote in an op-ed. Yet the immigration policy was the uniting glue that held togetherof the right-wing camp under Netanyahu. As described above, other issues had already positioned the Supreme Court as the ideological enemy of the hardcore right in Israel and sparked efforts to change the constitutional balance between the legislative and judicial branches. For example, tThe battle over draft exemptions forof the Charediultra-Orthodox men dated back to the state’s birth in 1948, and the debate over Jewish settlement in the occupied territories began in 1967 – long before Netanyahu became the leader of the right. to the IDF became an issue already with the founding of the state in 1948 and the settlers and Israeli law were debated since 1967, demonstrating that the hardcore of the ideological right took the supreme court as an ideological enemy and political power as an opportunity to change the constitutional balance between the authorities for decades before Netanyahu became the leader of the right. The Charediultra-Orthodox resentment toward the courts gave birth to the first overruling clause override clause proposal by MK already in 2009; the Charediultra-sOrthodox joined hands with the settlers both on both the Arrangement Act and the overruling override proposals and the Regularization Law. Yet Nonetheless, the issue on that galvanizedwhich the right-wing became united as a bloc under PM Netanyahu was definitely the issue of the illegal immigrants. We have have already discussed at length several dimensions of the political reactions to the infiltrators. In this chapter, the focus would isbe on three fronts: the interconnection between the court’s rulings and the government’s reactions, which exemplifiesd the power struggle between the judicial and executive arms of democracy; the unification of the right around the resentment toward the illegal immigrants; and the creation of the public sympathy to for the social cause of the poor south Tel Aviv neighborhoods in south Tel Aviv, touching stirringa nationalist sentiment that, which worked portrayedto designate the court as acting against against Israel’sthe national interests of the state in the public eye.  [69:  Menahem Ben, "Not Another Eli Ishay," ibid., December 23, 2015. 
] 

Israel does not have clear borders to its east, and did not have a physical border to its south-west. The infiltration of people from the Africansn continent through the Egyptian-Israeli border with Egypt to Israel was overlooked by the Israeli authorities for years. This was a political negligence which had nothing to do with the courts. The belated decision to build the a fence and to guard the Israeli border with Egypt was a political issue. TThose ens of thousands of illegal immigrants who had managed to enter the state before the barriercade was erected, and most of them lived , formed tens of thousands of people who concentrated in the south Tel Aviv area. Once they were in Israel, the question of how to treat them became not just only a political issue, but a legal issue as well. The characteristic salient feature of the relations between the government and the judicial system in this matter was athe back and forth over regarding what was legal and what was unconstitutional, with the lawmakers and law interpreters seldom seeing eye to eye. in the eyes of the law. Only the lawgivers saw it sometimes differently than the law interpreters – in the court. 
a. Back and Forth – Un-justiciable or Uunconstitutional?
The Knesset enacted Amendment 3 to of the Prevention of Iinfiltration Law (ors’ 1954) law passed the Knesset ion January 2012 in an attempt to stem the tide of about. At the time, some 1,000 illegal immigrants a year passed crossing the Egyptian border intobetween Israel each year.and Egypt. By the time the court ruled on a petition (appealHCJ 7146/12) against this amendment (on September 16, 2013), was ruled – 16/9/2013 – the barrier was already built; and in 2013, only 36 such illegal immigrants entered Israel from Egypt. But there was still tWith the erection of the barricade, the question ofremained what to do with the those 54,000 people, who arrived mainly from Eritrea and Sudan, who could not be returned to theirtwo countries because of under the non-refoulement principle in international law. This included 1,811 to which their fleeing citizens cannot be returned, and what to do with those 1811 such individuals who were locked being heldup in a detention sanctuary facility in the Negev. The 3rdAmendment 3 amendment of the 1954 infiltrators’ law allowed the state to hold keep them in a detention facility for three years. The supreme courtSupreme Court ruled unanimously ruled that Article 30a of the amendment indisputably “there is no dispute that article 30a to the law violates the right of the infiltrators to freedom. The right to freedom is a constitutional right, anchored in Aarticle 5 of the Basic Law: Human Dignity and FreedomLiberty. It is one of the fundamental most fundamental, important rights of man, at the top of the rights’ pyramid.”[footnoteRef:70] WhileAll judges the justices concurred that the prevention of infiltration was a worthy cause, some of them questioned the deterrent effect of the legislation. All of the nine justices viewedperceived three years of imprisonment detention as disproportional and unconstitutional.. All 9 judges agreed to the justifiability of the overcoming clause as the purpose of preventing the settling down of infiltrators and the wider implications of it was unanimously accepted as a worthy cause by the court, but there was a dispute regarding the second purpose mentioned by the state – deterrence of future infiltrators from entering Israel. However, all judges agreed three years was not proportional. [70:  Adam vs. The Knesset, (2013).] 

From the perspective of right-wing politicians’ perspective, facing some 60.000 illegal immigrants, the infiltrators case was provided a clear proof of the constitutional revolution. The right of freedom based on equality is dimmed by the court to be at the top of the rights’ pyramid justices’, and the commitment of the judges to lawbreakerslaw-breakers that (clearly violated the rules, on the basedis onf the a basic law in which the term “‘equality” had been’ was deliberately excludednot included by the MKsKnesset), constituted an all-out war between the supreme Supreme judges Court and the national interest, as represented by those elected by the people of Israel. 
Ayelet Shaked, then who foundedr of the My Israel movement with Bennett and, was then planning her political career after departing from Netanyahu’s office, said declared that the government had completely failed; she warned and that within ten10 years there wouldill be half a million infiltrators. “One We needs to understand that cultural pluralism has failed all over the world… In the end, we will lose our Jewish character.”[footnoteRef:71] She also arguesclaimed that it jihadistis terror organizations were of the Jihad that paying Bedouins in the Sinai to bring lead the infiltrators into Israel. “People do not understand that these infiltrators are Muslims… they thicken the Muslim and Arab population here in Israel.”.[footnoteRef:72] Thisese were the tenants of a nationalistic, ethno-Jewish populist ideology which was embraced by the would dominate the right-wing bloc and resonated with the voters. The wrapping linkagetogether of the illegal immigrants with the Jjihadist terror organizations and the Arabs in Israel wasere typical of the materials of the anti-liberal rhetoric that flourishedright developing under Netanyahu’s rule.	Comment by Susan: is this the correct translation? Could it be expand or swell instead? [71:  Tal Schneider, ""In 10 Years We Will Live Here with Half-a-Million Muslim Inflitrators from Africa; It Is Easy for the Bleeding Hearts from Tel Aviv to Call for Their Settlement - but They Go to Ashdod, to the Galil"," Globes, May 01 2012.]  [72:  Ibid.] 

The Knesset blamed the court for the problems in south Tel Aviv problem. Another amendment 4, no. 4, of the Prevention of Infiltration Law was approved byat the ministerial committee on legislation and enactedand passed on December 10,/12/ 2013 – ironically on Ithe international Hhuman Rrights Dday. The A petition against the amendmentappeal was soon to follow, and t. On 22 September 2014 the Supreme Court court ruled on the petition (appeal HCJ 8425/13) on September 22, 2014. The amended legislation reduced the period of detention for new detainees to one year and the court judged this infringement of a person’s freedom to be proportional.  partially repealing the law: this time it was up to one-year imprisonment in a detention facility, which was accepted as proportional damage to a person’s freedom by the courtHowever, the court ruled against the indefinite detention of those who were, but the hold up of those already being held. in the facility indefinitely – was ruled against. Yariv Levin, one of Netanyahu’s loyalists, declared asserted on in a rRadio interview that:
 “Tthis is the reality – the supreme courtSupreme Court simply failed undermined the process of getting the infiltrators out of the country and deliberately failed undermined the government’s policy on purpose. One needs only to look at the numbers. Until the first law regarding the imprisonment of the infiltrators was cancelledoverturned, the rate of those leaving the country was more than  1,500 infiltrators a month, and was growing rapidly. The minute the supreme courtSupreme Court cancelled overturned the law, the infiltrators understood their chances of staying in Israel is was high and the rate dropped immediately to almost zero. And so it was with the rest of the laws that the supreme courtSupreme Court has overturnedcancelled”.[footnoteRef:73]  [73:  Yariv Levin, October 12, 2018.] 

His argument is that the supreme court by intervenes with governmental policies and deliberately fails undermining the government’s policy. , That the court was ’s ruling effects the behavior of the infiltrators and jeopardizinges both the deterrence of future infiltrators and impeding the expulsiondeparture of those already in Israel. Yet the facts of the matter showed i this t wasto be simply unnot true: About 200 infiltrators left Israel in the months just prior to the court’s September 2013 ruling on Amendment 3, and a of the unconstitutional law, there were around 200 infiltrators departing the country, with government’s economic encouragement,pproximately and the same rate number departed in the months after following the court ruling of the court. In fact, the highest monthly total in 2013 was in , with December, when  2013 showing a record high for this year of 329 departing infiltrators left Israel.[footnoteRef:74] The same holds for the ruling on 4th Aamendment 4 a year later: The number of monthly departures remained steady – approximately 250 – in the months before and after the rulingand the partial repeal by the court – the months just before the ruling and the months after the ruling stayed the same in terms of the numbers of departures – around 250 per month.[footnoteRef:75] Thus, it was a political argument between the government and the court that, which served a populist agenda; the argument was not based on facts but on popular, or populist, agenda. The right-wing campaignIn any case, it portrayed the supreme courtSupreme Court as directly and deliberately intervening in governmental policies, and therefore as an independent player inon the political arenafield of power. Levin, hoping to become the justice minister of justice in Netanyahu’s government, said already in 2012: “Wwhen a certain group of people attempts to appropriate for itself the ability to determine what is proportional and what is not, what is reasonable, what is enlightened and what is not, this is the extract essence of dictatorship – and today there is such a radical leftist group that dominates the supreme Supreme courtCourt.”.[footnoteRef:76] Levin was Netanyahu’s favoredite candidate for minister of justice in 2019. [74:  HaMashrokit to HaMashrokit, October 12, 2018.]  [75:  Ibid. There was a growth in the numbers by the first third of 2014 that waned thereafter.]  [76:  Ibid. 
] 

This did not deter the supreme courtSupreme Court. In the ts ruling on Amendment 4 states:constitutional ruling regarding appeal 8425/13 the judges write that 
O“our departure point for the constitutional review is that we are dealing with a law legislated enacted by the Knesset, representing the will of those elected by the people. As such, the court needs to respect it and be cautious in reviewing its constitutionality. This cautiounsness is not to say, however, that the court is thereby exonerated from its duty in our constitutional regime. We must ensure that amendment Amendment 4 does not violates unlawfully violate human rights anchored in the basic laws. The cautious nature of this review is deductedderives from the delicategentle balance ofbetween  the principle of majority rulethe rule of the majori, ty and the principle of separation of powers, and between the court’s duty of the court to protect human rights and the basic values at the foundation of our regime”.[footnoteRef:77]  [77:  Gabrisellasi Et At. vs. The Government of Israel, (2014).] 

The justicesdges ruled that holding a man person for a whole year in a detention facility for an entire year – when the person has done no harm, with has no ability means ofto improvingpromote his or her legal status, and and has no  prospect of deportation at the end of the one-year detention – with no prospects of deporting him after that year without they are being punished for a proven felony and without them doing any harm is both unproportional disproportional and unconstitutional.[footnoteRef:78] Judge Justice Uzi Fogelman also confronts addressed the legislative arm branch directly, saying noting that the law’s use of using the term “‘infiltrator”’ – as was intended in the original 1954 law, which was directed against those militants who intent on committing came to perform hostile acts against the state – is problematic. The as the court is dealing with asylum seekers who have with no a priori hostility towards the state, his opinion notes, while  but the usage the Knessetlegislator has chose to use a term n suggests this is not the case. Thus, the issue of that criminalizesation of them illegal immigrants is suggested in his ruling.[footnoteRef:79] Amendment 4 is not that very different from Aamendment 3, and the legislature knew the ruling on the previous amendmentverdict, the judgesruling emphasizes reiterated. [78:  Ibid.]  [79:  Ibid. Article 5.] 

The third time the supreme courtSupreme Court limited ruled on the Prevention of Infiltration Law law legislated by the Knesset dealinvolvedt with the deportation of detainees to a third country. Since the majority of the infiltrators to Israel were from Eritrea or Sudan and could not be deported to those countries because of, with which there is a  the non-refoulement provision, of asylum seekers as those countries are hostile to their fleeing population, Israel struggled to find a third country which that would agree to accept them infiltrators. On April 2, 2018, Israel signed an agreement with the UN to placeThis was the policy presented by Netanyahu and Dery in April on 2/4/2018 with an idea to deport legally by the UN aid  about half of the asylum seekers in remaining infiltrators to wWestern countries, while offering legal status to others in Israel. Once But after Netanyahu reneged on the deal the next day, withdrawn from this international agreement, the only other legal way option was to deport the detaineesm  to another willing third country. In its ruling on HCJ 8101/15 (In its 28/8/18 rulingAugust 28, 2018),, the court did not rejectdid not reject in appeal 8101/15  the idea of deportation to a third country. However, but since it emergedturned out that Israel hadthe made a secret agreement Israel has was wwith Rwuanda, and Ruanda Rwanda had conditioned its agreement on willingness of the detaineeinfiltrator’s consent to be deported to Rwuanda, the court ruled that indefinite detainment pending the detainee’s “agreement” to be deported was disproportional and did noting the infiltrators indefinitely in a detention facility until he may ‘agree’ to depart – was unproportional means as this could hardly meetsatisfy the condition of deportation out of free will.[footnoteRef:80] Interior Minister Deri (Shas) This time over said the interior minister, Dery of Shas that sincedeclared that since the court had crippled the main option for deporting the infiltrators who were willingly to go to a third country, he would now advance legislation to enable theiract to legislate  for a coerced deportation of infiltrators from Israel.[footnoteRef:81] His Formerpredecessor as Shas leader and minister of the interiorEli, IYishai denounced the court’s ruling and called for enactment of the override clause to limit the court’s power:  [80:  Reuven Tzigler to Israel Democracy Institute, August 30, 2017, https://www.idi.org.il/articles/18649. ]  [81:  Hezki Baruch, "The Reality of South Tel Aviv Has Become Nightmarish.," Arutz 7, August 30 2017.] 

, reacting to the court’s ruling that detention must be proportional, said: “tThis is a very difficult ruling, a severe one in my eyes, an aggressive intervention in the Knesset;, they were elected, not the court. On, in such essential issues, the court cannot change the legislation… Once you imposegive less time in a detention facility, it is worthwhileworthy for the infiltrators to come to Israel. T the thing that prevents them is the long imprisonment and the detention facilities. It is impossible to use the Hhuman Ddignity and freedomLiberty Lawact to change the character of Israel. If I hadn’twouldn’t have initiated the fence… we would have were to loste the Jewish majority”.[footnoteRef:82]  [82:  walla news, "Eli Ishay: 'Bagatz Emptied the Law, It Pays to Infiltrate to Israel'", walla, August 12, 2015. 
] 

He also recommends the overruling clause to limit the power of the court.
Following the court’s partial repeal rejection of the law, – ruling that 20 twenty months in a detention facility is constitutes a disproportional infringement ofnot proportional to Basic Law:the basic law Human Dignity and FreedomLiberty, – the government reluctantly decided in a ministers’ committee to reducechange the period of detention into one year – in line withof what the court held deemedas proportional. The government was remained unpersuaded by the court, not convinced by the court’s argument, but since the Holot detention facility would have to close down if thehad the law was not changed, theyit complied with conceded to the notion of proportionality of the court’s interpretation of proportionality – f, for now at least. It was this background series of events which that triggered also the overruling clause override clause proposal. This time it was not just merely proposed as a private proposal member’s bill, by MKs, but was formulated by a ministerials’ committee chaired by the justice minister, Shaked. The overruloverride clause, ing,riding a carri wave ofed on the public support in protest against  to the rage against the court’s rulings, was approved by the government. However, it did had not yet wonpass the Knesset’s approval when before the new elections were called. The discussion over on the overruling clause override clause would dominated the coalition negotiations after the April 2019 election, but mainly for personal reasons ofbecause of Netanyahu’s and his upcomingapproaching trial. Undoubtedly,It was definitely the infiltration issue and the identification of the courtthe public perception that the court’s sympathy lay in the public’s eye as identifying with the asylum seekers rather thanand not with the poor neighborhoods of south Tel Aviv, which brought the right bloc as united the right-wing bloc in support of a united front for the overruling override clause.
The infiltration issue isors’ case was emblematic in of the “deep  state” argument: Tthe infiltrators were the ultimate strangers, not Jewish, not Israeli, not Zionist, not Caucasian. The unelected Supreme Court justicescourt appeared as a group of unelected judges were seen as detached from the concrete reality in Israel, shaping Israel’s policy, based on universalistic values rather than farther removed from Je Jewish values and the concrete reality in Israel. . The court was relying also on athe basic law which that did not include the term “‘equality,”’ but yet the judges interpretedaffirmed that equality it to be is a constitutional right, based on two tests –  the reasonability and proportional damageharm.  In doing so, it was clearly acting contrary to – and directly cancelling what was a clear governmental policy. thus dimming it justiciable. This wasI in a nutshell, this was the constitutional revolution of which the supreme courtSupreme Court was accused of fomenting, according to this argument. 	Comment by Susan: In cases like this, there is an additional issue of whether these constitutional protections apply to non-citizens, and, if yes, to what extent and under what conditions.
CruciallyIt should be emphasized that, this the infiltration dispute was clearly between the government and the supreme courtSupreme Court. While If on the draft of the Yeshiva men or the settlers’ issues most of the proposed legislation on IDF exemptions and Jewish settlements in the occupied territories came in the form of was private member’s bills, legislation by MKs, in the case of the infiltrators the back and forth on the infiltration issue was between government-backedal legislation and the court. It According to the sharpened the thesis of governability held by Netanyahu’s government, suggesting more and more responsibilityies and authority should be appropriated by the government as the gatekeepers of democracy. T– the judicial system, the civil service, and the general attorney general – were perceived as unelected,  yet biased bureaucrats acting in opposition toagainst the government. If the legislative acts proposals came from the government, what was the status of the overruling override clause? 



b. The Overruling Clause Override Clause – from Coalition to Government and Bback to Private MKsMember’s Bills
Already in 2014, as a direct response to the ruling of the Ssupreme Ccourt’s rulings on the amending the infiltratorsPrevention of Infiltration Law, Shaked forwarded presentedat the ministers’ committee an overruling clauseoverride clause to the ministerial committee on legislation.[footnoteRef:83] In section 23 of the 2015 coalition agreement, for the first time the coalition partners in government  (– Likud, Jewish Home, Israel Yisrael Beiteinu and the Charediultra-sOrthodox parties) – committed themselves to promotingsign article 23 saying the government would promote  an overruling override clause. The only party exempted from coalition disciplinereceiving freedom of vote on this issue was Kulanu, the self-appointed gatekeeper of the rules of the democratic game in Netanyahu’s 2015–-2019 right-wing government. Shaked’s override initiative came in The direct response to the supreme courtSupreme Court’s ruling in appeal HCJ 8665/14, was the 2016 legislation, which established by a temporary order which set a one-year limit on holding asylum seekers in  limiting the hold up in the detention. facility to one year. In direct response was the passing of the overruling clause in the governmental committee for legislation which Shaked, now as Netanyahu’s justice minister, forwarded. BennetBennett, her partner in the Jewish Home party, said: “Tthe override law of overruling, or balancing law, creates a balance between the legislative and executive armsbranches, and between the judicial authority. This is the most important law in decades. Regrettably, the supreme Supreme court Court has turned over the last generation everything tomade everything justiciable during the last generation. It struck down the Prevention of Infiltration Law: it repealed three times the law for prevention of infiltration and limited the government’s ability to  in deporting illegal infiltrators out fromof the Sstate of Israel.”.[footnoteRef:84] His partner Shaked saiddeclared: “Tthe government today began building the separationng wall between the three authorities.”.  The case of the infiltrators and the overruling clause override clause became one, thus cementing the right bloc in building thise “wall.” If While KCachlon’s Kulanu party stood had blockedbetween the overruling override clause and the coalition legislation before, Cachlon he now changed his mind on the specific issue of ally on the overruling regarding the infiltrators. He Kahlon told informed the prime minister thatPM he would support any law which that providedwould a comprehensive solution forly solve the infiltration probleminfiltrators problem, thereby approving the overruling clause in regard to the infiltrators.[footnoteRef:85] When the discussion the matter came beforeto the cabinetgovernment in 2018, the other reluctant coalition partner of the coalition – Netanyahu himself – was now leading the trend charge and moving forcefully towards an extensive overruling override clause.[footnoteRef:86] It was oIt nly the timing that was only a matter of time which prevented the government to from legislate enacting a law curbingto disable the Ssupreme Ccourt’s power of from effective constitutional judicial review; the new elections were called before the overruling override legislation has was enactedpassed. [83:  Omri Nachmiheas, "Shaked: 'Bagatz by-Pass' Will Be Approved, Despite the Criticism"," ibid., October 25, 2014. 
]  [84:  Atara German, "Bagatz Bypass: Override Clause Passed," Srugim, May 6 2018.]  [85:  Moran Azulai, "Kahlon in a Message to Netanyahu: "I Will Support Any Law to Remove the Infiltrators from Israel," y-net, April 3 2018.]  [86:  Moran Azulai and Tova Tzimuki, "Netanyahu Wants a Widespread Move to by-Pass Bagatz and Argues with Bennet; Kahlon: Only for Infiltrators," ibid., April 11. 
] 

The new national unity government came into being in 2020, andT the rage of the right-wing blocregarding the infiltrators and the supreme court was expressed inwith three overruling override proposals aimed at addressing the infiltration issue by amending to change the Bbasic Llaw: Human Dignity and FreedomLiberty on the infiltrators’ account. ThusBill, proposal 5497/20 submittedforwarded by MK Mualem (of the Jewish Home) targeted the Supreme Court’s rulings on this issue, addingcalled for an overruling clause override clause toin Bbasic Llaw: Human Dignity and FreedomLiberty specifically of the issue of the infiltrators, targeting the supreme court’s rulings on the issue.[footnoteRef:87] The proposed legislation It was laterthen resubmitted by two prominent Likud MKs – first Yoav Kish and then by Gideon Sa’ar,.[footnoteRef:88] whoThey were supposedfrom to be of what was considered the liberal wing of Netanyahu’s Likud. These While such “liberal” Likud MKs may have been critical of Netanyahu, their support for these bills showedproposals showed they might have criticized Netanyahu, but they were part and parcel of  they were also part of the new anti-liberal Likud. [87:  Basic Law Amendment Proposal: Human Dignity and Liberty.]  [88:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/23/534. 
] 

The policy towards the African infiltrators brought to a climax the conflict between the government and the court to a peak. Politically, it generated two other significant processes: Iit united the ethno-religious coalition around Netanyahu, and it was instrumental in generating wide broad public support to for the government and against the infiltrators-protecting friendly court. On the coalition front, this was the issue which that placed the ultra-Orthodox at the heart of the right-wing bloc. Thebrought together the ultraorthodox – with the minister of interior, Yishai, took an extreme right-wing stance on infiltrators; Deri leader of Shas, becoming extreme-right curser as an anti-infiltrator policy holder, placing the Charedis at the heart of the right bloc; Dery who followed him was less extremist, but was attuned to the by the voice of the street was louder and he submitted to the feelings in his camp that the court hads wronged the poor Mizrachi neighborhoods once again. Shaked and Bennett were at the forefront of the anti-immigration camp, adopting increasingly ever-radicalizing the positions against the Ssupreme Ccourt, and while Levin and Miri Regev, by now most senior government ministers in the government and personal loyalists to Netanyahu, lead the multi-prongedcompound attack against the infiltrators, the human rights organizations that represented them, and the Ssupreme Ccourt thatwhich defended their rights.  endorsed their cause. 
The anti-Court narrativethesis was making ways headway into the wider public. On In 2017, the Index of Democracy Index, an opinion annual poll conductedrun annually by the institute for Israeli Democracy Institute, asked the a sample of Jewish Israelis whether they agreed with the following statementquestion: “Although the majority of Israelis voted Right, the Leftist court system, media, and academia hamper the Right’s ability to governdespite the fact that most of the people voted for the right, the leftist judicial system, the public media and the academia prevent the right from ruling.”. About 46% of the respondents “strongly” or “somewhat” agreed.Those answering very much approve and pretty much approve on average made 46%. However, a clearer picture emerges when distinguishing between respondents who identified asthe right-wing, centrister orand  left-wing:  gave the full picture. 72% of the right-wingers approvedagreed with the statement, compared towhile only 22% of supported from tthe centristser  and 11% of the left-wingers. Another The next question asked the respondents whether they agreed with this statementread: “The Supreme Court should be denied the authority to nullify laws passed by Knesset members who were elected to their posts by the country’s citizensOne should take the option from the court to revoke laws that were legislated by the MKs who were chosen by the people.”. Some 36% of the respondents said they agreed. Buapproved this assertion, but once again, the political distinction made a real difference.. On the right there was Aa majority (53%) of right-wingerswhich  supported concurred with the statementit, compared to – 53%, with only 2225% of the centristser and 9% of the left-wingers. In terms of religiosityHowever, of the right voters, 73% of the Charediultra-sOrthodox respondents and 63% of the national-religious Jews agreed, compared topproved the assertion. Only around approximately 30% of the traditionalists (religious and non-religious) and secular Jewss supported the assertion.[footnoteRef:89] That is, a mMajority of right-wing voters, andwith an overwhelming majority in the Charediultra-Orthodox and national-religious communities, supported curtailing the Supreme Court’s power of judicial review – the very goal of publicly the overruling override clause. [89:  Tamar Hermann et al., "The Israeli Democracy Index 2017," (Jerusalem: Israel Democracy Institute, 2017), 117-18.] 


, meaning wanted to disable constitutional review from the supreme court.


5. The Anti-Constitutional Counter-rRevolution
“Israel today is not a state that has a court, but a court that has a state. The judicial system and not the Israeli government runs de facto the national policy on immigration, security, religion and state, the war on terror, and other issues,”.[footnoteRef:90] Adam Gold claims in thThe introduction to The Ruling Party of Bagatz [the High Court]: How Israel Became a Legalocracy by MK Simcha Roth (Religious Zionism). Gold continues: Bagaz Party, by one of the neoconservative thinkers and a candidate of the newly appointed chairperson of the Knesset in 2020, Yariv Levin, for the Knesset attorney general, argues that “Tthe exclusivity on interpreting the principles made the judges into super-legislators with formidable forces that spring their wings above and beyond the democratic process.”.[footnoteRef:91] The constitutional revolution, in Rothman’s abbreviated format,  is embodied in judicial activism,.[footnoteRef:92] with the First, the super-interpreter role the supreme courtSupreme Court curvassuming the role of super-interpretered for itself. He Citingcites judge President Barak (: “fundamental interpretative frameworks, at the basis of which stands the idea that Tthe languagetongue of the text mustneeds to be interpreted by its purpose … and that the purpose of the text is taught of all reliable sources and consolidates according to the judgement of the interpreter… these frameworks refer to the interpretation of all judicial texts”.[footnoteRef:93]), Rothman  concludes that jJudicial activism, deduces Rothman, continually ever-expands the interpretative space of the judge. The justices have also overturnedsecond tool beyond the interpretative task is overruling  laws by applying alternative competing value judgements, he notes. In particular, Bthe basic Llaw: Human Dignity and FreedomLiberty is has enableding different normative readings of “‘Jewish and democratic,”’, ‘ “worthy purpose,”’ and “‘proportional violation of rights.”’.[footnoteRef:94] The next toolsAnother tool of the activist court is to  are the extendsion of the right of standing. While right – while in the past only a person who directly suffered harm the state directly violated his rights could have appealedfile a petition, but the Ssupreme Ccourt has came up with notioninvented the idea of a “ ‘public petitionerappealer’” who does not need to going way beyond those who can prove a direct damage. The next point in Rothman’s indictment of judicial activism pertains toNext, the cause of justiciability. Here he argues – the argument is that the court has interveneds in essentially political issues such as military exemptions like the draft of Yeshiva students and or the infiltrationors. Finally, the criteria of reasonableness and proportionality which providegive further leeway fortools to the courtjudges to intervene and strike downalso overrule laws enactedlegislated by the Knesset.[footnoteRef:95] The consequence of this judicial activism, claims the author, is the depleting erosion of the public’s trust in the judicial system.	Comment by Ira: Quote here are from Rothman’s book – and apparently mainly from the introduction by Gold – not sure what Levin is doing here… 
 [90:  Adam Gold, "Introduction," in The Ruling Party of Bagatz : How Israel Became a Legalocracy, ed. Simcha Rotman (Tel Aviv: Sela Meir, 2019).: 11]  [91:  Ibid.: 12]  [92:  See also Yoav Dotan, Lawyering for the Rule of Law: Government Lawyers and the Rise of Judicial Power in Israel (Cambridge, United Kingdom: Cambridge University Press, 2014).]  [93:  Simcha Rotman, The Ruling Party of Bagatz : How Israel Became a Legalocracy (Tel Aviv: Sela Meir, 2019).: 190]  [94:  Ibid.: 208-209.]  [95:  Ibid.: 212-218] 

Measures aimed at countering the alleged The charge of the growing intervention of the court since the constitutional revolution, and restoring the proper balance between the different branches of government are ostensibly predicated on the Supreme Court’s abuse of judicial review.that the judges are the effective government of Israel due to these mechanisms of extended authority they have adopted, is based on those laws which were repealed by the court. However, Interestingly, in over seventy70 years, Israel’s of ruling the supreme courtSupreme Court has overturnedoverruled only 19 nineteen laws. passed by the Knesset. By way of summing up the four parts of this chapter, we introduce These laws are outlined in the these table below, followed by a discussion of laws in the following table together with the cause of repeal and the year. We then discuss the reason why these such a few overruling cases in a long judicial tradition have stirredbrought so much outrage overand were given the title “‘judicial activism”’ and a “‘constitutional revolution.”[footnoteRef:96]’.	Comment by Susan: There is a footnote no. 96 in the footnotes, but not in the text. The contents of the footnote are unclear. I assume this should be no. 96 [96:  ] 


Table 5: Laws Overruled by the Court 1948-2020[footnoteRef:97] and Overruling Override Proposals [97:  Ori Aronson and 2014). עיוני משפט לז 509 (2016) Why Hasn't the Knesset Repealed Basic Law: Human Dignity and Liberty? On the Status Quo as Countermajoritarian Difficulty (April 2, "Why Hasn't the Knesset Repealed Basic Law: Human Dignity and Liberty? On the Status Quo as Countermajoritarian Difficulty," עיוני משפט לז (2016).: 522
] 

	
	Year
	Subject
	appealPetition
	Jjustification
	Overruling clause Override clause proposals
	Proposing parties

	1.
	1969
	
	Bergman Appealpetition
	Unconstitutional law
	
	

	2.
	1989
	Partyies financing
	Laor Appealpetition
	Violation of equality, violation of a basic law
	
	

	3.
	1997
	Investment managers
	1715/97
	Conflict with basic law
	
	

	4.
	1999
	Soldier Detention of soldierslock up  before trial
	6055/95
Sagi-Zemach Appealpetition
	Violates Bbasic Llaw: Human Dignity and FreedomLiberty
	
	

	5.
	2002
	Piratice radio broadcasting
	Oron Appealpetition
1030/99
	Violates Bbasic Llaw: Ffreedom of Occupation
	
	

	6.
	2005
	Compensation for the Gaza Strip settlersdeportee of Azza strip
	1661/05
	Unproportional Disproportional damage (Bbasic Llaw: Human Dignity and FreedeomLiberty)
	
	

	7.
	2006
	Compensation for Palestinians hurt by the security forces
	Addala Adalah petitionAppeal
 8276/05
	Violates human life, equality and private ownership (Bbasic Llaw: Human Dignity and FreedomLiberty)
	
	

	8
	2007
	
	
	
	Overruling Override clause, private proposalmember’s bill
	1975/17
 YiIsrael Beiteinu

	98.
	2009
	Privatizing prisone jail
	2605/05
	Unproprtional Disproportional damage to dignity and freedom of prisoners;
Bbasic Llaw: Human Dignity and FreedomLiberty
	Overruling Override cClause, private proposalmember’s bill
	1891/18
Yahadut United HaTorah Judaism

	109.
	2010
	Extension of detention without the prisoner’s presence
	8823/07
	Disproportional; Unproportional bBasic Llaw: Human Dignity and FreedomLiberty
	
	

	110.
	2012
	DeferExemptionence of draft conscriptionof for yeshiva men
	Ressler Appealpetition
6298/07
	Disproportional, Unproprtional violates equality; Bbasic Llaw: Human Dignity and FreedomLiberty
	
	

	121.
	2012
	Car ownership as justification for stipend cancellation
	Hassan Appealpetition
19662/04
	Bbasic Llaw: Human Dignity and FreedomLiberty
	
	

	132.
	2012
	Reduced iIncome tax to for specific settlements
	Nasser petitionAppeal
8300/03
	Violates equality; Bbasic Llaw: Human Dignity and FreedomLiberty
	
	

	143.
	2013
	Amendment 3 to of Prevention of Infiltration Law infiltrations act
	Adam Appealpetition
7146/12
	Unconstitutional law, unreasonable, violates B basic Llaw: Human Dignity and FreedomLiberty
	Overruling Override cClause,  private proposalmember’s bill
	1406/19
United Torah JudaismYahadut HaTorah
, No.???
Jewish Home, YiIsrael Beiteinu, United Torah JudaismYahadut Hatorah, , Ichud National UnionLeumi

	154.
	2014
	Amendment 4 of Prevention of Infiltration Lawto infiltrations act
	Gavrisalsi Appealpetition

	Bbasic Llaw: Human Dignity and FreedomLiberty
	Overruling Override clause,
constitutional ministerials’ committee

	Np.???
Jewish Home, YiIsrael Beiteinu, Likud

	165.
	2015
	Boycott actLaw
	Avneryi Appealpetition
5239/11
	Overruled compensation without proof of damage;
 Basic Law: Freedom of Ooccupation
	
	

	176.
	2013-2015
	Detention of iInfiltrators detention
	Tamosha Appealpetition
8665/14
	Amendment 3 of Prevention of Infiltration Lawto infiltrations act
	
	

	187.
	2014
	Stipend for yYeshiva students who deferred received draftingIDF exemption
	Students’ Union Appealpetition

	Violates equality; 
Basic Law: Human Dignity and FreedomLiberty
	Overruling Override Clause clause, private member’s billprivate proposal
	1374/20
Yahadut HaTorahUnited Torah Judaism

	19
	2015
	
	
	
	Overruling Override Clause clause, private member’s billprivate proposal
	No???
Jewish Home

	18.
	2017
	Taxing a tThird apartment taxation
	Kewitinsky Appealpetition
	Process of legislation
	Overruling Override cClause, private member’s billprivate proposal
	4005/20
Jewish Home, Likud, Yahdut HaTorahUnited Torah Judaism, YiIsrael Beiteinu, Shas

	
	2018
	
	
	
	Overruling Override cClause, private member’s  billprivate proposal
	5219/20
Shas

	19.
	2020
	ExAppropriation of privately owned Palestinians’ Private land
	Silowad Appealpetition; Regulariza-
tion Law
Arrangement Act
	Bbasic Llaw: Human Dignity and FreedomLiberty
	
	



What can be we learnt from the laws repealed struck down by the court? First, only 2 two such laws existed of them preceded prior to the 1992 basic laws. A, and nother fiveit took 5 more years passed before the court found found a law to be in violation of a law in conflict with a basic law. A grand total of s17 eventeen laws were repealed overturned by the court fromduring 1997 to- 2020. Second, . Second, 13thirteen laws were repealed on of the overturned laws were found to violate grounds of contradicting Basic Law: Human Dignity and FreedomLiberty, and two were deemed inconsistent with, 2 contradicted Basic Law: Freedom of Occupation. Only 1 one law was repealed struck down on procedural groundsissues. Third, the common justifications were that a law was found unconstitutional, violateds equality, or causedthat the damage is disunproportional harm. The court’s opponents consider all of these justificationsAll the probable causes counted as aspart of expressions of “‘judicial activism’.” Fourth, two of the of these 19 nineteen overturned laws pertained toappeals, 2 were on the military exemptions of Charediultra-Orthodox yYeshiva studentsdraft, three were related to the 3 on the infiltration issueors and four involved4 on the occupied territories. That is, nine of the nineteen cases dealt with issues of great importance to – the core of the three political communities composing the right-wing bloc in Netanyahu’s governments. All of their political representatives in the Knesset – in the two Charediultra-Orthodox parties, the national-religious camp, and the Likud – became grew stronger during the last decade of Netanyahu’s rule and moved up from the back benchers of the Knesset to the top ministerial rowfill key ministerial roles.  of the government. They became, in fact, the most powerful rulers of Israel. In their eyes, , even more so with their interpretation of governability to meant allocating more power to the executive branch, and they wagedand a fierce ideological struggle battle against the professional bodies echelons – the judicial system, the civil service, the attorney general, and the gatekeepers of democracy. 	Comment by Ira: This adds up to 16 – where’s the 17th? 	Comment by Susan: Here you write nineteen, not 17 – need to be consistent.
The attacks againston  the court, and against , in particular on the Ssupreme Ccourt in particular, , were the most vocal and vicious. The as the justices seldomhardly directly responded to the charges. 
The With the growing power position of the anti-constitutional revolutionpowerful politicians who led the campaign against the , two of whom acted as justice ministers under Netanyahu – Shaked and Ohana – one whom Netanyahu wanted but refused to be a justice minister in a transition government – Levin – did not just spell out the constitutional revolution also planned a counterrevolution. They included and justice ministers Shaked and Ohana, Levin (whom Netanyahu had planned to appoint as justice minister), andmade the supreme court justices their prime antagonists, but also had their counterrevolution Knesset Speaker Yuli Edelstein. planned  Adelstein, the chairperson of the Knesset before Levin,  The latter said after the Arrangement Regularization Lawact was ruled unconstitutional: by the supreme court: “Tthe Ssupreme Ccourt has turned itself into the legislative, executive, and judicial arm simultaneously… it this must be ended by the overruling override clause.”.[footnoteRef:98] [98:  Jonathan Lis and Noa Landau, "Netanyahu Source: 'Annexation Will Solve Most of the Problems from the Arrangament Act'", Ha'Aretz, June 9 2020. 
] 

The overruling clause override clause wasis introduced as a tool in this tug of warpower game  a decade after the first law was repealed overturned by the court in the post-1992 constitutional revolution era, in 2007. Since A rapid succession of then, the overruling clause override clause proposals followed in response to legislation struck down were introduced rapidly, with a clear relation to those laws repealed by the court. The 2009, 2013 and 2014 were filed by the Charediultra-Orthodox parties submitted override proposals in 2009, 2013, and 2014 to counteron ground of the drafting of the yeshiva laws rulings on military exemptions for yeshiva students, and five; 5 overruling override proposals were directed against the court’s rulings of the court in on the infiltration issueors cases. The overruling clause override clause became closely identified with the anti-constitutional counterrevolution.

With theIn light of all the above, the closing of this chapter, not just the constitutional revolution as told by the neo-conservative ideologues of the Netanyahu government, but also the blueprint of the counterrevolution can now be fully comprehended understood as the on-going project of the neo-conservative right in Israel.[footnoteRef:99] To resolveOn the dimension of the confronting the conflicting systems of values, and challenge the court’s interpretation of “equality” as the supremethe way the judges choose to interpret ‘equality’ as the top pyramid of the democratic values, Netanyahu’s government initiated and legislated enacted the Basic Law: Israel as the Nation-State of the Jewish People in July 2018Nation State. The law was intended to constitutionally anchor Israel’s Jewish character in a basic law, alongside the state’s democratic character (which was already grounded in basic laws). In fact, tWith that, the missing wing to the democratic aspect, namely, the Jewish side of the character of the state, now was enshrined in a basic law. he new basic law is widely viewed by neo-conservatives as outweighing the “bill of rights” established in earlier basic laws. In this view, any legislation that Every law which favors the Jews and violates the principle of equality, might very well come under the protection of the Nation- State Lbasic law and thuswould be deemedfound constitutional. The prime tool of the court – the fact that only the bill of rights had the status of constitutional right, and not the national rights, was now put right. In one common neoconservative judicial interpretation, the later basic aw has more power than the former one. Hovering over this neo-conservative achievement, however, is Only the question of whether Israel can still be considered a democracy if collective rights are assigned a higher status thanbeing at equal status or higher than individual rights. [99:  See Ilan Saban, "The Reaction to the "'Constitutional Revolution'", Public Shpere 13 (2017). and also Gur Megido, "Yariv Lavin Suggests: Take a Tranquillizer before Reading This Interview," The Marker, April 3 2019. ] 

A key strategy for reducing the Supreme Court’s purview is the appointment of conservative judges who narrowly interpret the right of standing, reasonableness, and proportionality. , thus not standing the definition of a democratic regime, hovers over this achievement. 
Next, the issue of the criteria for ruling used by the supreme court – the standing right, reasonableness and proportionality. The way to moderate these criteria is by choosing conservative judges. The main idea behind appointing conservative judges and opposing them to liberal judges, is to pressure these incoming judges to provide conservative rulings. In particular, a conservative court can limit the number of overturned laws by Mainly, to rulinge non-unjusticiable appeals petitions thatwhich  are made on political grounds. With this, the tool of ruling laws legislated by the Knesset unconstitutional would be reduced. In order to accelerateexcel the process of changing the composition of the judges from liberal toloading the bench with conservatives, the system of appointing judges is being challengedchallenged, including both on the seniority system and on the composition of the committee that chooses the judges. 
The Another front thatwhich is closelytightly connected to the anti-constitutional counterrevolution, involves the selection of legal advisorsis the change of the way the general attorney of the in governmental ministries are being elected. The transitionmove from professional trustees of the rule of law to legal political appointees loyal to advisers of their ministers is weakening the judiciary’s influence should disarm the extended arm of the judicial system within the executive branch. The weakening of the attorney general is therefore instrumental in this line of action.
Finally, the override clause is the primary tool of the constitutional counterrevolution in curtailing the Supreme Court’s role as the interpreter of legislationthe interpretative role of the supreme court, the prime tool in the making of the anti-constitutional revolution, is the overruling clause. In its radical form proposed by Shaked, the judicialonly way a constitutional review could was allowed only in the event ofhappen is when there is a procedural flaw in the way a law’s enactment was legislated. Virtually Her override proposal left virtually no room for supreme judge interpretationthe Supreme Court to interpret laws. The accelerated rate in ofwhich the proposals for overruling clause override proposals were submitted by the right-wing parties;, and the thresholds that were it passedcrossed as they evolved – moving up the ladder from being perceived as an extremist proposals byof Charediultra-sOrthodox parties, settlers, or anti-infiltrators, to being adopted embraced by a majority of the coalition MKs; their , being inclusionded in the 2015 coalition agreement, and approval passing by the ministerialgovernmental constitutional committee;, and above all, the fact that supporting an override provision was becoming  Netanyahu’s first and foremostprimary condition for joining his government after the April and September 2019 elections – all indicate, means that a future right-wing government may indeed continue attemptstry to enactlegislate an overruling override clause. The fine line of between calibratingchanging a democracy’sthe checks and balances and between handing the government a blank check to the government without anywith no real balance is the line between a truen embodied democracy and a form of tyranny of the government by the government for the government.
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