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This article examines the Palestinian Authority’s criminal prohibition of the sale of land to Israelis and probes the way the Authority has applied it during the presidency of Mahmoud Abbas (Abu Mazen) by directly examining Palestinian Authority legislation and case law, public statements by prosecution authorities, and media reportage in the Palestinian Authority areas. The study reveals that the prohibition has diverse normative origins, that the Palestinian Authority Prosecution General takes many dozens of defendants to court, and that the courts sentence said defendants to prison terms ranging from five years to life. Indeed, the danger of death or grave bodily injury always hover over those of suspected of making such sales or even of attempting to do so. The death penalty, however, is not explicity specified in Palestinian Authority legislation, although it was imposed, but not implemented, in one exceptional case. The Palestinian Authority legal system considers this transgression, even when carried out in Jerusalem or with non-Jews, a grave act, tantamount to treason, that serves the Israeli settlement enterprise, weakens the policy positions of the Palestinian Authority, and is not subject to the statute of limitations. One cannot find real criticism of the criminalization of such actions, despite some mild wavering, which has declined over the years, about the seriousness of the offense and the legitimacy of criminalizing any attempt to perpetrate it.
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Introduction 
In this article, I trace the primary normative origins of the Palestinian Authority criminal law’s prohibition against selling land to Israelis, investigating both the relevant legislative provisions and the way the Palestinian Authority authorities, including the courts and the Prosecution General, relate to, interpret, and apply the prohibition. The main time frame of the article is the term in office of the head of the authority, Mahmoud Abbas, usually referred to by his moniker Abu Mazen (hereinafter: President Abbas), which began when he was elected to the presidency in 2005 and continues to this day.[footnoteRef:2] I present partial numerical data on the extent of prosecutions and the severity of punishment given for the offenses embodied in the prohibition. The article is based foremost on primary sources: legislation and court rulings of Palestinian instances that were published in the official gazette of the Palestinian Authority[footnoteRef:3] or of Jordan,[footnoteRef:4] and also the online legal information databases of Birzeit University[footnoteRef:5] and Al-Najah University (in Nablus).[footnoteRef:6] I also base the article on secondary sources—sites and online reports of the Palestinian authorities and reportage in the Palestinian and the Arab (and, to a lesser extent—the Israeli) print, broadcast, and online media. I complement these sources with information from evidence presented to courts and authorities in Israel and with the official positions of Israeli authorities that were tasked with producing produce findings regarding the phenomenon. [2:  I focus on Abbas’ term in office for two reasons: practical constraints on the ability to broaden the historical scope of the study (in terms of the volume of material) and the decision to focus on the legal situation as it is practiced and relevant today, given these constraints.]  [3:  The OFFICIAL GAZETTE of the Palestinian Authority parallels RESHUMOT in Israel. It promulgates legislative acts at all levels and also, sporadically and partially, court rulings, particularly of the Supreme Constitutional Court and the Supreme Court. Issues of the OFFICIAL GAZETTE appear online at two sites: that of the Palestinian Authority Department of Advice and Legislation—the government department that publishes the OFFICIAL GAZETTE (OFFICIAL GAZETTE BUREAU, http://bit.ly/432PNI2)—and WAFA, the PALESTINE NEWS & INFO AGENCY, https://info.wafa.ps/ar_page.aspx?id=8904. Publication at both sites is chronological in accordance with issue numbers. Thus far (October 2, 2022), 194 editions of the OFFICIAL GAZETTE and twenty-seven special issues of ADDENDUM have appeared. In this article, I reference the issue numbers of the OFFICIAL GAZETTE and the ADDENDUM (hereinafter: Mumtaz), [It doesn’t appear this way in the continuation] the page on which the item was published, and the date of publication.]  [4:  The Official Gazette of Jordan (hereinafter: THE JORDANIAN OFFICIAL GAZETTE) is the Jordanian equivalent of Israel's RESHUMOT. In this article, I reference the wording of Jordanian legislative acts that were promulgated in the OFFICIAL GAZETTE and were in effect in the West Bank. Although most of these statutes are inaccessible at the JORDANIAN OFFICIAL GAZETTE website, a copy of their original wording or rewording may be accessed at the university databases specified in infra notes 4 and 5. I reference several issues of the JORDANIAN OFFICIAL GAZETTE, the page on which the item was promulgated, and the date of promulgation.]  [5:  AL-MUQTAFI  is an online legal database established by the Birzeit University Institute of Law. It contains some 14,000 legislative acts and roughly 40,000 rulings of various civil and Shari’a instances. It has a search engine and is accessible to one and all on the internet: https://muqtafi2.birzeit.edu/yamen2/ar/. When I rely on a source from this database, after describing the source, I provide a link to the source in the database that begins with the name of the database in English (muqtafi).]  [6:  MAQAM, an online legal database established by the Faculty of Law at Al-Najah University in Nablus, also includes thousands of legislative acts and rulings of civil and Shari’a courts. Its search engine is partly accessible on the internet: https://Maqam.najah.edu/. When I rely on a source from this database, after describing the source, I provide a link to the source and the database that begins with the name of the database in English (MAQAM).] 

The conclusion emerging from this examination is unequivocal—the Palestinian Authority has established an explicit criminal prohibition against both conducting land transactions with Israel citizens and residents, Jews and Arabs alike, and against attempting to conduct such transactions. A prison sentence and sometimes even danger of death or severe bodily injury continually hover over those suspected of violating the ban, because both the authorities and the Palestinian public consider such a breach to be a transgression verging on treason. The General Prosecutor’s office has taken many scores of defendants to trial in recent years, and the civilian courts of the Palestinian Authority justify the injunction and even sentence defendants to prison terms on relevant grounds.
Notably, from a comparative perspective, such an active and severe criminal prohibition against transacting with foreigners is rare, usually unenforced, and subject to light prison sentences only.[footnoteRef:7] In Israel, there is no criminal prohibition (nor, in practice, a civil prohibition)[footnoteRef:8] that enjoins private landowners from transacting in their land with foreigners,[footnoteRef:9] even though there are civil prohibitions or administrative restrictions on land transactions with foreigners in Israel[footnoteRef:10] and in areas under Israel civil responsibility in the West Bank (Area C)—a legacy of the era of Jordanian rule.[footnoteRef:11] [7:  Joshua Weisman, Restrictions on the Acquisition of Land by Aliens, 28 AM. J. OF COMP. LAW 39, 65–66 (1980).]  [8:  Ibid., p. 99.]  [9:  For an analysis of § 97 of the Penal Law, 5737-1977, see infra note 16.]  [10:  § 2a of the Israel Lands Law, 5720–1960, as legislated in the Basic Law: Israel Lands [כך נראה, לאישורכם] (Amendment 3), 5771-2011 (The section imposes non-criminal administrative and civil restrictions on nonresidents’ acquisition or transfer of existing rights or rights specified in Israel’s law).]  [11:  Concerning this, see reasoning in Regavim Movement v. Minister of Defense, HCJ 8955/20, paras. 1–5 of Justice Baron’s ruling (Nevo Legal Database, Nov. 2, 2022) (hereinafter: the Regavim case); Chagai Vinizky, ‘Isqa’ot meqarqa’in ve-rishum meqarqa’in bi-Yehuda ve-Shomeron: pitronot ke-keshalim mishpati’im [Land Transactions and Land Registration in Judea and Samaria: Solutions to Legal Failures, 97–99 (Second Edition, _____ [publisher name?] 2022).] 

The article is structured as follows: First I review the provisions of Palestinian Authority legislation that impose the penalty of imprisonment for land transactions with Israelis (Part A). Then I examine whether, and to what extent, a perpetrator of such a transaction is liable to face the death penalty (Part B) or risk of death (Part C). I then examine the general stance of the Palestinian Authority judicial system, prosecution, and courts toward the prohibition (Part D) and analyze the courts’ wavering about the severity of the offense (Part E) and the application of the prohibiton in special cases of unsuccessful attempts, offenses that have expired due to the statute of limitations, and transactions with non-Jews (Part F), all followed by the Conclusion.
A. Palestinian Authority Legislation—Offenses and Prison Terms
The criminal injunction against selling land to an enemy state or to its citizens is enshrined in §114 of the Jordanian Penal Law, 1960 (hereinafter: THE 1960 JORDANIAN PENAL LAW).[footnoteRef:12] The Jordanian legislation remained in effect in the area until the Palestinian Authority was established[footnoteRef:13] and even afterwards, under the Palestinian Basic Law, serving as the de facto constitution of the Palestinian Authority.[footnoteRef:14] The original wording of § 114, headed “Attempting to detach any part of Jordanian land,” relates only to the sale of land to a foreign state:[footnoteRef:15]	Comment by Susan: The source in the footnote has been translated transliterated per Bluebook requirements for non-Roman languages and according to Standard Arabic Technical Transliteration System.  Bluebook does not require diacritics. There is no need to repeat hereinafter: THE 1960 JORDANIAN PENAL LAW

  [12:  THE 1960 JORDANIAN PENAL LAW, No. 16 (Al-Madah (114) min qanun al-‘uqubat raqm (16), lis-sinah 1960M). (§ 114 of Penal Law No. 16, 1960). The law in Arab countries—3—COLLECTION OF JORDANIAN LAWS, File F 26 (published by the Chief Military Prosecutor, 1974). For the updated version in the Palestinian Authority, see https://bit.ly/3M5UtXq in MAQAM and https://bit.ly/3U0SKV6 in MUQTAFI. ]  [13:  § 2 of Manifesto concerning Orders of Government and Law (Judea and Samaria) Manifesto no. 2, 5727-1967, FILE OF MANIFESTOS, ORDERS, AND APPOINTMENTS 3 1 (upholding the validity of existing law in the area insofar as it does not contradict Israel Defense Forces defense and government legislation).]  [14:  § 118 of Amended Basic Law 2003, ADDENDUM 2 4 (March 3, 2003) (Al-Madah (118) min qanun as asasi al-muda’al lis-sinah mumtaz 2, 4 min al-jarida al-rasiyyah( (March 19, 2003): “The laws, regulations, and orders that were in effect in Palestine before the passage of this Law shall remain in effect until they are amended or repealed in accordance with the Law, insofar as they do not clash with the provisions of this Amended Basic Law” (hereinafter: Basic Law).]  [15:  Author’s translation of the Arabic wording of the law, supra note 11.] 

Any Jordanian who, by means of actions, speech, writing, or other manner, attempts to detach any part of Jordanian land in order to annex it to a foreign state, or to confer thereto a right or special benefit of the Jordanian state therein, commits an offense punishable by at least five years of imprisonment at hard labor.
It should be noted that this section was inserted into the Jordanian statute in a chapter dealing with “offenses against external state security,” which includes various offenses, some punishable by death, of treason and aid to a foreign or hostile state.[footnoteRef:16] The Israeli Penal Law has a similar section in the chapter relating to offenses of treason in, although, to the best of my knowledge, it has never led to prosecution.[footnoteRef:17] The chapter of the 1960 Penal Law that contains § 114 ostensibly deals solely with actions that undermine the sovereignty of the State or involve the ceding of land under state sovereignty or ownership. As I show below, Palestinian Authority case law wavers as to whether the prohibitions embodied in the original wording of § 114 also relate to transactions in privately owned land.[footnoteRef:18] 	Comment by HOME: External offenses against state security? [16:  Ibid., § 110, Perpetration of Acts of Armed Aggression against the State for the Enemy’s Benefit (lil-madah [110] himlas-silah wal-qiyam bi-a’mal “adwaniyyah zidd ad-dawlah li-salih al-‘adu); § 111, Incitement of Enemy to Aggression against the State (al-madah [110] ‘uqubat daf’ dawlah ajnabiyyah lill-‘adwan bidas ad-dasa’is); § 112, Conspiring with and Making Contact with the Enemy (al-madah [112] ‘uqubat das ad-dasa’is lidda al-‘adu wal-ittisal bih); "§ 113, Military Aid to an Enemy (al-madah [113] ‘uqubat al-idrar bi-ayyi shay-in dhu tabi’ ‘askari aw ma’d li-isti’mal al-jays bi-qasd shillad-difa al-watani); § 114, Detachment of Lands (al-madah [114] ‘uqubat muhawalat iqtita’ juz’ minal-aradi al-urduniyyah).]  [17:  § 97(b) of the Penal Law, 5737-1977, SEFER HUQQIM 226. The wording of said Section, titled “Infringement of State Sovereignty or Integrity,” establishes that “(a) one who acts intentionally to infringe upon the sovereignty of the State, an act that has the potential to impair its sovereignty, shall be liable to [the penalty of] death or life in prison; (b) One who acts intentionally to exclude any territory from State sovereignty or place it under the sovereignty of an external State, an act that has the potential of bringing this about, shall be liable to [the penalty of] death or life in prison.” I did not find any ruling in the Israeli case law databases that attests to the prosecution of an individual under this Section; Temple Mount and Land of Israel Faithful v. Mr. Yitzhak Rabin, Prime Minister [1993], HCJ 4354/92, 47(1), 37, 39–42 (rejection of petition for a ruling to the effect that conducting political negotiations with the intention of excluding any territory of the Golan Heights from Israel sovereignty is an action that amounts to said transgression).]  [18:  See Part E infra.] 

In 2014, President Abbas amended § 114 by invoking legislative powers that he had appropriated under the Palestinian Constitution, which had enabled him, since Hamas took over Gaza, to pass laws until the future election and convening of the Palestinian Parliament.[footnoteRef:19] The amended statute struck down the original Jordanian wording of § 114 and replaced it with the following:[footnoteRef:20] [19:  § 43 of the Basic Law, supra note 134.]  [20:  Statutory Decision no. 20, 2014, to amend the 1960 Penal Law and its Amendments, 2014, OFFICIAL GAZETTE 110, 6, October 20, 2014 (qarar bi-qanun raqm [20] lis-sinah 2014 bish-shan ta-dil qanun al-‘uqubat raqm [16] lis-sinah 1960m wa-ta’dilatih, 2014, al-ra’id al-rasmi) http://bit.ly/3JZZuy9 ] 

1. Any Palestinian who, by means of actions, speech, writing, or other manner attempts to detach any part of the Palestinian land in order to annex it to a foreign state, or to confer thereto a right or a special benefit therein, or who attempts to sell or let part of the Palestinian land to an enemy state or to any of its citizens or subjects, commits an offense punishable by at least five years of imprisonment at hard labor.
2. The perpetrator of said offense shall receive the penalty of life in prison with hard labor if the action described above leads to an outcome.
If so, the 2014 amendment is apparently meant to expand the scope of the offense to explicitly  cover the attempted sale or letting of privately owned land to an enemy state, its citizens, or its residents. The main and most important part of the amendment, however, is that which toughens the penalty by imposing life in prison at hard labor for those who consummate the forbidden transaction. On December 31, 2018, the Supreme Criminal Court in Ramallah indeed handed down a sentence of life imprisonment to a resident of Jerusalem who had sold land in the Muslim Quarter of Jerusalem to the Ateret Cohanim Association. The Court of Appeals in Ramallah turned down the defendant’s appeal several days later (January 9, 2019).[footnoteRef:21] In another recent case in which the penalty of life imprisonment was sought, the District Court in Nablus was asked to rule on an indictment under § 114 of the law against two defendants from Salfit (one arrested and the other a “fugitive from justice”). The Supreme Court determined, at the request of the General Prosecution and after the court in Nablus wavered, that the panel empowered to discuss the case should be composed of three judges, as is accepted in cases for which the penalty is life in prison.[footnoteRef:22] In any event, the penalties imposed under § 114 in the rulings that I mention in this article, and in additional rulings that I encountered in the databases of Palestinian Authority case law, ranged from five to fifteen years. [21:  Criminal Appeal, Court of Appeals in Ramallah, March 2019, A.A. [ע”ע] (Ramallah) v. General Prosecution (January 9, 2019) (hereinafter: A.A. [ע”ע] v. General Prosecution). (ta’n jaza’i [mahkamah isti’naf ram Allah] 3/2019 ‘a. ‘a. – ram allah didd al-haqq al-‘amm [‎9.1.2019]) http://bit.ly/3nyjtMB]  [22:  Criminal Request December 2021 (Supreme Court) General Prosecutor (without Counterparty) (May 3, 2021) (talab jaza’i [maḥkamah al-naqḍ] 12/2021 al-na’ib al-‘amm [min ghayr al-ṭaraf al-akhar] http://bit.ly/430P224; § 11(2) of decision of Regular Courts Establishment Law no. 29, 2020, ADDENDUM 2 22 (January 11, 2021) (al-madah 11 [2] min qarar bi-qanun raqm [39] lis-sinah 2020 bish-shan “tashkil al-mahakim al-nizamiyyah,” 2020, mumtaz 22 2 min al-jaridah al-rasmiyyah).] 

Another Jordanian statute that included general bans on transactions with Israelis, punishable by up to ten years in prison, is the 1958 Boycott of Israel Law.[footnoteRef:23] Section 2 of this act states:  [23:  Unified Law concerning Boycott of Israel no 10, 1958, JORDANIAN OFFICIAL GAZETTE 1937 178 (February 18, 1958) (al-qanun al-mawhid li-muqata’at isra’il [raqam 10], lis-sinah 1958, ma’lumat al-masdar [al-jaridah al-rasmiyyah al-urduniyyah]) https://bit.ly/432Qotg  ] 

It is forbidden to any person or legal entity to enter into any agreement of any kind whatsoever, personally or through mediation, with organizations or people living in Israel or with its citizens or with organizations or people operating with its funding or for its benefit wherever they may be, and this if the subject of the agreement is commercial transactions, financial acts, or any other transaction of any kind whatsoever […].
The Supreme Court of the Palestinian Authority determined that the general wording of this statue also pertains to “an intention to carry out commercial transactions for the sale of private land or an attempt to sell or mediate or speculate in the sale process.”[footnoteRef:24] Similarly, it ruled that even though Israel had repealed the law when it took over the area,[footnoteRef:25] said repeal should be disregarded because Israel, as an occupying power, had no right to repeal it under § 43 of the 1907 Hague regulations.[footnoteRef:26] [24:  Criminal Appeal 514/2019 (Supreme Court) P.A. (Salfit) v. General Prosecution 4 (December 5, 2019) (ta’n jaza’i [mahkamah al-naqd] 514/2019 f.A. – Salfit Didd al-Haqq al-Amm) http://bit.ly/3KoDL4m; Criminal Appeal 116/2010 (Supreme Court) A.S.A.F. v. General Prosecution 9 (June 24, 2012), (hereinafter: Criminal Appeal 116/2010) (al-naqd 116/2010 ‘a.s. ‘a.h.z didd al-haqq al-‘amm 9 [24.6. 2012]) https://muqtafi2.birzeit.edu/pdf/cj/WB_CASSGB/Criminal/2012-06-24/116_2010_4.pdf)]  [25:  Order concerning Nullification of Boycott against Israel Laws (West Bank Area) (no. 71), 5727-1967, FILE OF MANIFESTOS, ORDERS, AND APPOINTMENTS 5 187 (November 15, 1967) (hereinafter: Order 71); Order concerning Nullification of Boycott of Israel Laws (Amendment) West Bank Area) (no. 481), 5733-1972 (September 11, 1972), FILE OF MANIFESTOS, ORDERS, AND APPOINTMENTS 30 1166 (December 1, 1972).]  [26:  Criminal Appeal 116/2010, supra note 23, at 8–10.] 

Another criminal prohibition, less severe, allows indictment under § 127 of the 1960 Penal Law, titled “Penalty for Executing or Attempting to Execute Commercial Transactions with an Enemy Citizen or a Resident of an Enemy State”:[footnoteRef:27] [27:  § 127 of the 1960 Penal Law, supra note 11.] 

Any resident of the Kingdom who proposes, directly or through a straw man, a commercial transaction or any other transaction of purchase, sale, or exchange with an enemy citizen, or with a resident of an enemy state, shall incur the penalty of imprisonment for a term that shall not fall short of two years and a fine no smaller than one hundred Jordanian dinars.
Offenses under the last two sections noted are considered less severe than those under § 114 due to the penalty that the transgressor faces. As I show below, until § 114 was amended in 2014, the Supreme Court tended to prefer to convict defendants of these offenses instead of convicting them of the more severe offense.[footnoteRef:28]  [28:  See infra Section E.] 

B. The Death Penalty
The foregoing indicates that neither the Penal Law as applied in the Palestinian Authority, nor the additional legislative acts mentioned above, imposes the death penalty for the offense of conducting land transactions with Israelis. The civilian courts impose only prison sentences for these offenses.[footnoteRef:29] The item in Ha’aretz[footnoteRef:30] on which Justice Solberg, in the Regulation Law case, based the finding that, “In 2010, it was published that a court in the Palestinian Authority determined that the sale of Palestinian-owned land to Israelis carries the death penalty,”[footnoteRef:31] is itself based on a report published by the MAAN news agency about a ruling handed down by the Jerusalem Court of Appeals.[footnoteRef:32] A review of the ruling referred to in these news items reveals that the ruling concerns the appeal of an eight-year sentence imposed on a defendant under § 114 of the Penal Law, which was rejected. Although the ruling includes an aside in a sidebar that the offense under § 114 “is included in the category of highly grave crimes of treason for which the penalty naturally extends all the way to death,”[footnoteRef:33] this statement is merely a description of the position of the offense in the Penal Law and perhaps, the expression of an opinion about the punishment’s severity and appropriateness. It does not, however, have the potential of exposing defendants to the death penalty, which is established neither in § 114 nor in the aforementioned ruling. The Jordanian Penal Law did impose the death penalty for the four offenses mentioned in the sections preceding the offense of selling land under § 114,[footnoteRef:34] but the penalty for offenses involving selling land to the enemy was incarceration only.	Comment by Susan: Thus far is implied in the phrase “the foregoing” [29:  I did not find any ruling of capital punishment by Palestinian Authority civilian courts for the offense of selling land to Israelis, even after I conducted a verbal search in the Palestinian case law databases.]  [30:  Ha’aretz Service, Ha’aretz: Palestinian Authority Court: Sale of Palestinian Land to Israelis Is Punishable by Death, Ha’aretz, September 20, 2010, https://bit.ly/3zogOI3 (hereinafter: Ha’aretz, September 20, 2010).]  [31:  Regulation Law case, supra note 1, at para. 14 of Justice Solberg’s ruling.]  [32:  Maan-Bethlehem, “General Prosecution: Sale of Land to Israel Is a Grave Offense that Carries a Penalty Established in Law” (hereinafter: Maan September 19, 2010) (bayt lahm-ma’a ‘al-niyabah al-‘ammah: bay’ al-aradi li-isra’il jinayah kabirah yu-uqibu “alayha al-qanun” ma’a [19.9.2010]) https://bit.ly/3K26NVR   ]  [33:  Criminal Appeal 118/2008 (Jerusalem Court of Appeals), Ma’atz [כך?] v. General Prosecutor (September 16, 2010) (hereinafter: the Ma’atz case (isti-naf jaza’ [mahkamah isti’naf al-quds] 118/2008 m.’a.s. didd al-hazz al- ‘amm [16.9.2010]) https://tinyurl.com/4kmd5uj2 (in Arabic: Wa-hadhihi Tundarju bi-Tabi’atiha ila had jira’im al-khiyanah al’azmah wat’ti tsilu ‘uqubatuhaa lil-a’dam...”). ]  [34:  § 111–113 of the 1960 Jordanian Penal Law, supra note 27.] 

If so, is Justice Solberg in the Regulation Law case, along with various scholars[footnoteRef:35] and officials,[footnoteRef:36] wrong in assuming that suspects in such transactions face the death penalty? The answer is that although the law applied by the Palestinian Authority’s regular court system makes no explicit reference to the death penalty, individuals selling land to Israelis face the risk of capital punishment under certain circumstances at the hands of a special security judiciary. Alongside the civilian judicial system, the Palestinian Authority maintains a parallel military judicial system that employs army officers as judges.[footnoteRef:37] The authority of these military and state security tribunals are supposed to apply only to soldiers, police, and security personnel who commit an offense in the course of their duties. However, after the division between Gaza and the West Bank in 2007 and up to 2011, President Abbas allowed the military tribunals to judge civilians as well.[footnoteRef:38] Due to their nature as security entities, these courts considered themselves empowered to judge under the 1979 Revolutionary Penal Code of the Palestine Liberation Organization (PLO) (hereinafter: the Revolutionary Penal Code).[footnoteRef:39] This provision, formulated by PLO jurists before the Palestinian Authority was established, is of disputed validity in the Palestinian Authority because it was neither legislated nor ratified by the Palestinian Authority institutions.[footnoteRef:40] Invoked only in the military tribunals, it allows these tribunals to impose the death penalty for crimes of treason and collaboration with the enemy. Israel is included in § 3 of the law under the definition of “enemy” as “the Zionist entity in occupied Palestine and in the other stolen territories of Arab states.”[footnoteRef:41] I found no section in this law that explicitly prescribes the death penalty for selling private land to an enemy or to Israelis. Some sections decree the death penalty for armed looting of land or money “owned by the revolution”[footnoteRef:42] or for supplying the enemy with various kinds of military aid against the “revolution.”[footnoteRef:43] To execute sellers of land on account of these offenses, an expansionary interpretation of the sections is necessary and, as I show below, I cannot verify the existence of such an interpretive practice, with one exception. Notably, the military courts also apply the 1960 Penal Law alongside the Revolutionary Penal Law, and I found that a member of the military forces who had been arrested and prosecuted before a military court for selling land to Israelis was charged with an offence under § 114 of the 1960 Penal Law.[footnoteRef:44] A report published in 2005 in the journal of the Palestinian Independent Authority for Human Rights, which, despite its name, is effectively an arm of the Palestinian Authority, listed twenty-five death sentences that various courts had handed down to the time of its publication. The report gave several examples of the death penalty imposed for homicide, treason, and collaboration with the enemy but did not indicate which of them was imposed for the offense of selling land.[footnoteRef:45] Similarly, recent tracking by the B’Tselem human rights organization of death penalties handed down by all courts does not note which of these sentences, if any, were given for land sale offenses.[footnoteRef:46] As far as is known, no death sentences have been carried out in the West Bank during Abbas’s term in office, which began in 2005, as they require the approval of the president.[footnoteRef:47] During Abbas’ presidency, special military tribunals in the West Bank did hand down several death sentences against both military personnel and civilians but none were implemented.[footnoteRef:48] The main offenses for which the death penalty was imposed were collaboration with the enemy and treason under § 131(1) of the Revolutionary Penal Law, which imposes this penalty on “anyone who contacts or attempts to contact a state or elements opposed to the Revolution, or with one of those acting on behalf of their own interest, to carry out offensive actions against the Revolution.”[footnoteRef:49] The plain wording of the offense is not aimed at the sale of private land to Israelis but, as I show below, the law was apparently applied in one known case of such a sale.	Comment by Susan: Is it correct to refer to this as a law/statute? 
בחוק זה
Perhaps provision,?	Comment by Susan: Is it correct to refer to this as a law/statute? 
בחוק זה
Perhaps provision,?	Comment by Susan: Identification provided for readers	Comment by Susan: Is this addition correct? [35:  Eyal Zamir and Eyal Benvenisti, Lands of the Jews in Judea, Samaria, and the Gaza Region and East Jerusalem (Admot ha-yehudim bi-Yehuda, Shomeron ve-Hevel ‘Aza u-Mizrah-Yerushalayim) 112, (Jerusalem Institute for Israel Studies 52, 1993) (The authors note, without offering support, that “To the best of our knowledge, in Jordan the death penalty was established for the sale of land to Israelis”); Plia Albeck, Dr. Eyal Zamir and Dr. Eyal Benvenisti: “Lands of the Jews: in Judea, Samaria, and the Gaza Region and East Jerusalem” (Admot ha-yehudim bi-Yehuda, Shomeron ve-Hevel ‘Aza u-Mizrah-Yerushalayim), MISHPATIM 24 393, 415 (1994); Albeck mentions “the threat of the death penalty  that is imposed, under the Jordanian statutes, against any Arab who sells land to Jews”); Chagai Vinizky, Market Regulation in Transactions with the Superintendent of Government Property in Judea and Samaria [Taqanat ha-shuq be-‘isqa’ot ‘im ha-memune ‘al ha-rekhush ha-memshalti bi-Yehuda ve-Shomeron], MISHPATIM 359, 371 (2020). (Vinizky notes that an original Palestinian owner “cannot sell the plot to Jews due to fear of a death sentence in accordance with the legal situation in the Palestinian Authority in these cases.”)]  [36:  Professional Team for Formulation of a Roadmap to Regulate Construction in the Judea and Samaria Area, FINAL REPORT 132 (2015), https://bit.ly/3ofJVIx. (The report states that an original Palestinian holder of rights “cannot sell a plot to Jews due to fear of a death sentence in accordance with the legal situation in the Palestinian Authority in these cases”).]  [37:  WAFA: Establishment of military tribunals, WAFA (the government news agency of the Palestinian Authority) (WAFA Tashkeel al-Makakim al-Askariyah) https://bit.ly/3ZEa4jY. See also Mustafa H. Abd El Baqi, Introduction to the Palestinian criminal justice system 37, Max Planck Inst. for Foreign & Int’l Crim. L. (2006). ]  [38:  Azam Aabdin, The Military Courts in the Palestinian Experience (Isam Aabdeen ‘Al-Mahakim Al-Askariyah fi al-Tajribah al-Filastiniyyah’ al-Mufakkirah al-Qanuniyyah [29.1.2018]) (المفكرة القانونية —“Legal Agenda,” [al-mufakkirah al-qanuniyyah] an organization of jurists and human-rights activists based in Beirut. Established in 2009, it engages in review of law in Arab countries). https://tinyurl.com/nz9ccmmb (January 29, 2018). ]  [39:  The 1979 Revolutionary Penal Statute of the Palestine Liberation Organization (qanun al-‘uqubat al-thawri li-munazzamat li-munazzamat al-tahrir al-Filastiniyyah, li-sanah) https://bit.ly/3ZuaM3m h]  [40:  Mutaz M. Qafisheh, Human Rights Gaps in the Palestinian Criminal System: A United Nations role? 16 INT'L J. HUM. RTS. 358, 368–369 n. 6 (2012).]  [41:  § 3 of the Revolutionary Penal Law, supra note 50.]  [42:  § 175 of the Revolutionary Penal Law, supra note 38 (which reads as follows: “The death penalty shall be imposed upon one who establishes or leads a terror gang with the intent to steal or loot lands or moneys owned by the Revolution or of others with intent to attack the revolutionary masses or to conduct an armed uprising against the application of the laws by the public authority”).]  [43:  Sections 131 and 132 of the Revolutionary Penal Law, supra note 38.]  [44:  Administrative Appeal (HCJ) 2016/16, Abu Kharbish v. Head of Military Judicial Authority (May 9, 2016) (da’awat idariyyah [mahkamat al-‘adl al-‘aliyyah 16/2016 abi kharbesh didd ra’is al-qada’ as-askari [9.5.2019]]. (An indictment under § 114 was presented against this member of military intelligence in a military court. The Supreme Court ruled that it was not empowered to deal with an appeal against an order handed down by the military court for the appellant’s remand until end of proceedings.).]  [45:  Amar Dwek, Capital Punishment in the Palestinian National Authority Territories between the Applicable Legislation and International Standards. (‘uqubat al-i’dam fi munaat al-sulta al-wataniyyah al-Filastiniyyah Bayna al-Tashrii’aat al-saariyah wal-ma’aayeer al-duwaliyaah WAFA) (May 2005, https://bit.ly/40QJB3N). ]  [46:  Palestinians sentenced to death in the judicial system of the Palestinian Authority/Hamas Government as of June 30, 2022] (hereinafter: B’Tselem, List of Death Sentences). (B’Tselem, Palestinim she-nidonu le-mavet be-ma’arekhet ha-mishpat shel ha-Rashut ha-Palestinit/memshelet Hamas, nakhon le-30.6.22].]  [47:  Data on Death Sentences in the Palestinian Authority and under Hamas Rule in the Gaza Strip] (Netunim ‘al gizre din mavet ba-Rashut ha-Palestinit ve-tahat shilton Hamas bi-Retsu’at ‘Aza] B’Tselem, July 26, 2022, https://bit.ly/3U68lTE (In the column that records executions by the Palestinian Authority, the number 0 appears from 2006 onward.)]  [48:  Palestinian Center for Human Rights, The Special Military Tribunal in Jenin Sentenced Two Civilians to Death. (al-markaz al-filastini li-huquq al-insan ‘al-mahkamah al-‘askariyya al-khasah fi janin tasdir hukam bil-i’dam ‘ala muwattaneen ithnayn al-markaz yunashid al-ra’is bi-da’m al-musadiquah ‘ala al-hukm, wayatlab bi-i’la’ ‘uqubat al-i’dam min al-qanun al-filastini pchrgaza (???) (16.7.2008)) https://tinyurl.com/2mbykvmx “The Center urges the President of the State not to certify the ruling and calls for repeal of the death penalty in Palestinian law.” It was reported that, from 2008 to the reporting date, military tribunals in the West Bank handed down four death sentences, none carried out, against three civilians from Yatta, south of Hebron, and one from Tulkarm; Amar Dweik, “The Death Penalty in the Palestinian National Authority’s Territories between Current Legislation and International Standards” (Amar Dweik, ‘uqubat al-i’dam fi munaat al-sulta al-wataniyyah al-Filastiniyyah bayna al-tashri’aat al-saariyah wal-ma’aayeer al-dywaliyyah), 10.12.2009, https://tinyurl.com/yu8stdye (Palestinian Center for Human Rights, “The military tribunal in Ramallah handed down the sentence of death by firing squad, and the Center urges the President of the State not to certify the ruling and calls for repeal of the death penalty in Palestinian law.” From 2009 to the reporting date, military tribunals in the West Bank reportedly delivered three death sentences, one on December 9, 2009, against a soldier from ‘Kfar Ayin village, north of Ramallah; B’Tselem, List of Death Sentences, at 45 (report on two death sentences handed down in the West Bank, one in 2011 for murder and another in 2015).]  [49:  Revolutionary Penal Law, supra note 50.] 

According to Palestinian media reports, on April 28, 2009, a special military tribunal in Hebron sentenced a resident of Bet Ummar village, north of Hebron, to death by hanging, subject to the approval of President Abbas (who evidently did not grant it) for the offense of treason and relinquishing Palestinian land (“land encroachment”–تسريب ألأراضي) to Israelis.[footnoteRef:50] It was reported in the media, quoting “persons close to the case” that the defendant had been convicted of selling land in his village to Israelis from the Karmei Tsur settlement. It was also reported, quoting members of his family, that the transaction had been executed in the late 1960s, when the perpetrator was under eighteen years of age, and that he had previously been found not liable by a civilian court in Hebron.[footnoteRef:51] Notably, this case was mentioned, albeit tersely and more than a year after its occurrence, in the previously mentioned item in Ha’aretz on which Justice Solberg relied in the Regulation Law case.[footnoteRef:52] I have not been able to locate the text of the ruling itself, which does not appear in the database of the civilian judicial system; therefore, I cannot verify that its details were based solely on the sale of private land or additional contacts with the enemy that were attributed to the defendant. However, the account of the verdict in the Palestinian media is detailed enough to convey the understanding that the conviction was based, in addition to the general offense of collaboration with the enemy and treason under § 131 of the Revolutionary Penal Law, on three additional capital offenses directly connected with the sale of land to Israelis.[footnoteRef:53]  [50:  Maan-Hebron, “Death sentence imposed on seller of land to Jews in Hebron”), http://bit.ly/3Mab24D (hereinafter: Maan, April 28, 2009) (yi—ma’a ‘al-hukm bia’dam shakhs sinqua batammat baye’ arad laisraa’il” ma’a”)]  [51:  Amman-APB, Family of Palestinian Convicted of Selling Land to Israelis Demands Retrial [“Amman—AFP ‘al’liah Filastinaiyyah mudan bibay’ ardhuhu li-isare’iliyyin tanashid l’adat munkakametihi al-hukm bi-i’damihi ghayr qabil lil-ta’n” al-‘Arabiyyah”] (May 6, 2009) http://bit.ly/3TZOMMB(]  [52:  Ha’aretz, September 20, 2010, supra note 41.]  [53:  Maan, April 28, 2009, supra note 61.] 

The first is an offense under the 1973 Jordanian Prevention of Sale of Land to the Enemy Law,[footnoteRef:54] which states that any sale of land to the enemy, directly or brokered, is null and void (§ 3), that the enemy is “any personal or legal entity that holds Israeli citizenship, lives in Israel, or acts on behalf [of Israel]” (§ 2), and that “the sale of land in contravention of the provisions of this Law is considered a crime against the security and integrity of the State, for which the perpetrator shall be sentenced to death and to confiscation of his property and chattels” (§ 4). It also states that a special court empowered to adjudicate offences under this Law shall be established (§ 5). This statute was legislated after the end of Jordanian rule in the West Bank and was nullified by Jordanian legislation in 1995 pursuant to Israel’s peace agreements with Jordan.[footnoteRef:55] Therefore, its applicability in the Palestinian Authority is dubious and the source of the Hebron military tribunal’s power to impose the death penalty on its basis is not clear. The two additional crimes of which the defendant was convicted[footnoteRef:56] were offenses under § 2 of the 1958 Boycott of Israel Law[footnoteRef:57] and § 2 of the 1953 Prevention of Trade with Israel Law,[footnoteRef:58] for which the penalties established are only up to ten or three years in prison (respectively). Israel revoked both offenses by order,[footnoteRef:59] but case law by civilian courts in the Palestinian Authority disregards this revocation.[footnoteRef:60] It was the 1973 Jordanian statute that empowered the military tribunal to consider imposing the death penalty for these offenses if they are related to land.[footnoteRef:61]	Comment by HOME: [הוספתי זאת] [54:  Prevention of Sale of Land to the Enemy Law no. 30, 1973 (JORDANIAN LEGISLATION SITE) (qanun mani- baye’ al-‘aqar lil-‘adaw wa ta’dailatuhu raqm [30], li-sanat 1973, tashri’aat al-urdan) https://tinyurl.com/ysbcddmu (hereinafter: the 1973 Law); see also Weisman, supra note 22, at 66, note 219.]  [55:  § 9 of the Economic Boycott Law, 1995, JORDANIAN OFFICIAL GAZETTE 4062 2402 (Al-madah [9] min qanun al-muqatah al-iqtisadiyya raqam [11], li-sanat 1995, al-jareedah al-rasmiyyah al-urduniyya raqam 4062, safhah 2042) (August 16, 1995), https://bit.ly/3K7AdC2 ]  [56:  Maan April 28, 2009, supra note 61.]  [57:  See supra note 34.]  [58:  § 2, 3, and 5 of the Prevention of Trade with Israel Law no. 66, 1953, JORDANIAN OFFICIAL GAZETTE 1143 695 (al-madah [2], [3] wa [5] min qanun mani’ al-ittijar ma’a isra’il li-sanat 1953, al-jareeda al-rasmiyyah al-urduniyyah raqam 1143, safhah 693) (May 16, 1953), https://bit.ly/42WPdvb ]  [59:  Order 71, supra note 36.]  [60:  See supra note 37.]  [61:  § 5 of the 1973 statute, supra note 65.] 

Accordingly, if the death penalty is indeed imposed for a land transaction carried out by the defendant, the legal underpinnings for its ruling are weak from the internal perspective of Palestinian Authority law. The case above is unique and aberrant not only due to the penalty attached to it but also due to the imposition of the penalty against a civilian by a military court. Furthermore, it is not consistent with either with civilian court rulings in similar offenses under the 1960 Penal Law nor with the 2014 amendment to the Penal Law, which broadened the penalty to life imprisonment but not to execution. I found no additional ruling of the death penalty for land transactions only, and the main charge in this case, too, may have been related to the offense of treason and contact with the enemy. However, fear of the recurrence of use of special military tribunals to impose the death penalty for land sales to Israelis persists and suffices to deter any Palestinian who may wish to sell land to Israelis even if he or she is not sufficiently deterred by fear of a lengthy prison term.
C. The Risk of Death or Physical Injury 
We have seen thus far that persons suspected of selling land to Israelis are not extensively exposed to the risk of conviction of a capital crime. Before analyzing the position of the Palestinian Authority judiciary on this criminal prohibition, which ordinarily carries only imprisonment as its penalty, I will show in this section that other avenues institutional power may be used to deter sellers. Sellers of land are exposed to the risk of death or bodily injury at the hands of the Palestinian Authority’s security apparatuses before they are placed on trial. There is evidence that interrogations of persons suspected of such offenses sometimes ended with the subjects’ death or disappearance. An indictment filed in Israel against a person accused of aiding the murder of such a suspect, a land dealer named Farid Bashiti attests that Bashiti was transported in May 1997, on some pretext, to the Palestinian intelligence building in Ramallah and was found the next day “with no sign of life, his hands bound, his mouth covered with a bandage, and his skull smashed.”[footnoteRef:62] Israel recognized the deceased as a casualty of enemy action.[footnoteRef:63] In an investigative piece broadcast on Al-Jazeera in 2018 concerning the sale to Jews of lands in Silwan village and the Muslim Quarter in Jerusalem, it was alleged that three Palestinian intermediaries who had brokered the transactions met a similar fate (arrest by Palestinian intelligence operatives, followed by disappearance).[footnoteRef:64] The Palestinian press contains daily reports of arrests by the Authority’s intelligence agencies of persons suspected of the offense of “relinquishing lands,”[footnoteRef:65] and the Palestinian Authority’s counterintelligence authorities regularly issue explicit notices about preventive arrests for “relinquishing land,” and even warn civilians not to sell land to “the occupation.”[footnoteRef:66] In 2018, the Israeli media reported the murder of Ahmad Salameh, a land dealer from Jaljulia (born in Bidya village, Judea Samaria), which his relatives attributed to the Palestinian Authority’s security agencies.[footnoteRef:67] Notably, in 2008 the Supreme Court of the Palestinian Authority voided the conviction of a defendant who had been given a fourteen-year prison sentence for selling land to Salameh and remanded the case to the lower court for a decision on the question of whether the defendant knew that Salameh had been operating as “an agent of Israel” (—عميلا لإسرائيل ‘amilan li-Israe’il).[footnoteRef:68]  [62:  Criminal Case (Jerusalem) 425/97, State of Israel v. Nadia Dabash, para. B of ruling handed down by Judge Zvi Segal (Nevo Legal Database, Feb. 12, 1998).]  [63:  Different Appeal [ע"ש—ערעור שונה?] (Tel Aviv) 4107/98, Bashiti v. Certifying Authority under the Compensation for Victims of Enemy Action Law (Nevo Legal Database, Feb. 14, 2000).]  [64:  They were Khaled al-Ghatari, Sghams al-a-Din al-Kawasme, and Farid Hajj Yihye, to whom involvement in the transactions in Silwan and the Muslim Quarter was attributed: “Jerusalem, the Catastrophe of [Land] Relinquishment,” (Al-Quds nakbah al-tasreeb) Al-Jazeera, November 18, 2018 (10:39m, 16:20m, 16:54m), http://bit.ly/3K6C3mE ]  [65:  Al-Hayya Press: Intelligence Apparatus Thwarted the Relinquishment of Lands in Hebron and Al-Shayukhi Appreciates Its Efforts (Al-Hayat Press “jihaz al-mukhabarat yahbut ‘amaliyyat tasreeb aradi fi al-khalil wa al-shuyukhi yathmun Juhadahu) AL-HAYYA PRESS (June 1, 2022), http://bit.ly/42XE6SC—reported in the name of “a Palestinian security source” that the Palestinian General Security Service in Hebron had arrested several persons involved in attempts to sell nineteen dunams of land near Kiryat Arba and that said persons had been referred to the judicial branch for legal proceedings, Jifara Samarra, The Land Mafia, WAFA (mafia al-ard wafa) http://bit.ly/40RtJOz — reporting on more than 1,000 investigation files concerning the relinquishment of lands that were being handled by an official at one of the security agencies) (hereinafter: The Land Mafia). ]  [66:  See, for example, General Intelligence Thwarts Massive Scheme to Smuggle Land to the Occupation, official site of Palestinian Authority General Intelligence (al-mukhabarat al-‘aamah tuhibbut mukhatt kabir li-tasreeb aradi lil-ihtilal” al-mukhabarat al-‘aamah al-Filastiniyyh al-mawqii’ al-rasmi) (January 8, 2018), https://www.pgis.ps/ar/2018/01/08/712.html. In a general search of this site, I found five reports on similar operations, all from 2017–2018 (https://www.pgis.ps/ar). ]  [67:  Elior Levi, Three Decades after His Father: the Son, Who Sold Land to the Jews, Is Murdered Too (‘Asorim ahare aviv: nirtsah gam ha-ben she-makhar qarqa’ot li-yehudim), Ynet (December 9, 2018), https://bit.ly/3j7iWuB.; Arye Eldad, Ahmad Salameh Badawi, Ahmad Salameh Badawi is murdered and the leftist press didn't tweet (nirtsah, ve-ha-‘itonut ha-smolanit lo tsiyetsa), Ma’ariv (December 11, 2018), https://bit.ly/3j7iWuB; Did the Palestinian Security Services Murder Ahmad Salameh of Jaljulia? (Ha’im sherute ha-bitahon ha-Palestinim hargu et Ahmad Salameh mi-Jaljulia?) Hadashot 2 (December 10, 2018) (uploaded by the Arabic-language Israel media site “Rawak Media,” http://bit.ly/3m0sk9E; murdered land merchant: “The Palestinian Authority Is Trying to Eliminate Me (Soher ha-qarqa’ot she-nirtsah: ha-Rashut ha-Palestinit menase lehasel oti), Kan 11 (December 9, 2018), http://bit.ly/3KoDyy4 ]  [68:  Criminal Appeal 2/2008 (Supreme Court), B.K.S. (Kafr Tsur) v. Prosecutor General 4 (Nad Jaza’ 2/2008 [mahkamah al-nad] b.k. sh – kufr sur didd al-haqq al-amm 4 4) (October 30, 2008), https://muqtafi2.birzeit.edu/pdf/cj/WB_CASS/Criminal/2008-10-30/2_2008_4.pdf ] 

The Israeli authorities are also aware of the danger of death or bodily injury that the suspects face. In 2015, then Supreme Court Justice Itzhak Amit issued an order suppressing the publication of identifying details of individuals associated with acquisition of properties in the Silwan neighborhood by the Benvenisti Trust in view of the Attorney General’s position that “the disclosure of details about those involved in buying and selling houses in Silwan may endanger their lives.”[footnoteRef:69] Several months later, an order was issued by a magistrate’s court to suppress disclosure of the names of a resident and lawyers from Jerusalem who were being investigated with regard to acts of forgery in transactions of land purchase from Palestinians by Jews due to concern for their safety [footnoteRef:70] The court based its decision on, among other things, a memorandum from an Israeli police detective who documented the threatening impact of the Palestinian Authority’s investigators on the interrogation of an incriminating witness at the Israeli-Palestinian liaison facility in the Binyamin District, writing: “It seems that the interrogation” by the Palestinian investigator who was present in the room proceeded under “very strict control. The suspect was visibly frightened, weighing each and every word and sentence gravely before responding.”[footnoteRef:71] 	Comment by Susan:  Is this the correct identification? [69:  Civil Appeal Authorization 6146/15, John Doe v. Hasson, para. 7 of ruling by Judge Amit (Nevo Legal Database, Oct. 20, 2015). ]  [70:  Gag Order (Magistrate’s Court, Rishon Lezion) 54469-01-16, Channel 10, Ltd., v. John Doe, para. 3, 29 of ruling by Judge Michels (Nevo Legal Database, Feb. 8, 2016). ]  [71:  Ibid., at para. 21.] 

Allegations of mortal danger due to suspicion of involvement in selling land to Jews are occasionally presented, although not always with much success, to the Palestinian Authority’s “Threatened Persons Committee,” an advisory panel that looks into claims by Palestinian residents of the area, who are not collaborators, concerning a real threat to their safety or their lives.[footnoteRef:72] According to the procedure governing its operation, the committee is also authorized to review claims of being threatened from persons who helped Israeli entities to acquire land; the procedure even includes a special form for “investigation after approaching the Threatened Persons Committee against the background of sale of lands.”[footnoteRef:73] The claim of being threatened due to involvement in selling land recurs in petitions to the High Court of Justice, both before and after it is discussed by the Threatened Persons Committee.[footnoteRef:74] Persons charged with being present illegally in Israel often invoke it as a defense. One such person, for example, a resident of Battir village, argued that Palestinian Authority investigators had subjected him to violent interrogation because, among other things, he had helped his father sell land in Silwan village to Jews. He even presented an indictment issued against his father that had been filed on these grounds under § 114 of the law. The Court exonerated the defendant of the offense of illegal presence in Israel on grounds of the necessity defense and in view of the danger that he faced in the Palestinian Authority territories, even though it did not attach weight to the defendant’s explanation of the reason for the violence brought against him or for the rejection of his claim by the Threatened Persons Committee.[footnoteRef:75] “Fear for the lives of Palestinians who are involved in the sale of land[footnoteRef:76] is also one of the policy considerations that, according to the Israeli Supreme Court, justify restrictions on reviewing the land registers in Judea and Samaria.[footnoteRef:77] Thus, the Israeli establishment is well aware of the danger that threatened persons face and has even made provisions for those exposed to it, even though the material dealing explicitly with the issue does not suffice to demonstrate how lethal, and not only violent, the danger is, and how common it is.	Comment by Susan: This addition for clarity seems correct in light of what is written in the paragraph	Comment by Susan: There’s no need to include the parenthetical phrase here 
("מאוימות") 
(“threatened persons”  -  [72:  Yuval Livnat, Palestinian Collaborators as Asylum Seekers in Israel—a Response to Menahem Hofnung’s Article (Sa’ayanim Palestinim ke-mivaqshe miqlat bi-Yisrael—teguva ‘al ma’amaro shel Menahem Hofnung), MISHPAT U-MIMSHAL 19:79, 106 (2018).]  [73:  Coordinator of Government Operations in the Territories, Procedure for Treatment of Claimants to Threatenedness in View of Suspicion of Security Collaboration with Israeli Security Operatives and Sale of Land to Israelis (Nohal tipul be-to’anim le-me’uyamut ‘al reqa’ hashad le-shituf pe’ula bit’honi ‘im gorme bitahon Yisraeli’im u-mekhirat qarqa’ot le-Yisraelim), 3, 20, 26, https://bit.ly/3ZBrWfx ]  [74:  See HCJ 657/17, John Doe v. Coordinator of Government Operations in the Territories, paras. 1–4 of Justice Amit’s ruling (Nevo Legal Database, May 2, 2018); HCJ 7514/17, John Doe v. Ministry of Defense, paras. 2, 8 of Justice Shoham’s ruling (Nevo Legal Database, January 29, 2018); HCJ 9106/15, John Doe v. State of Israel—Ministry of Defense, paras. 1, 4 of Justice Zilbertal’s ruling (Nevo Legal Database, March 7, 2016), HCJ 1886/18, John Doe v. Ministry of Defense, paras. 1, 6 of Justice Kara ruling (Nevo Legal Database, Oct. 2, 2018).]  [75:  Criminal Case (Magistrate’s Court, Rishon Lezion) 13297-09-14, State of Israel v. John Doe, paras. 2, 45, 96 of Justice Stein’s ruling (Nevo Legal Database, July 22, 2015).]  [76:  Civil Appeal Authorization [רע"א?] 2505/16, Angel v. Civil Administration in Judea and Samaria, para. 4 of Justice Amit’s ruling (Nevo Legal Database, Dec. 22, 2016); see also ibid., para. 30 of Justice Shoham’s ruling; Regulation Law case, supra note 1, para. 16 of Justice Solberg’s ruling.]  [77:  See Vinizky, supra note 19, at 76–81.] 

In contrast to the Israelis, the Palestinian Authority establishment denies allegations of violence against suspects and does not condemn it. At the time Al-Bashiti was murdered, the Authority’s Minister of Justice denied all knowledge of the murder but in the same breath stressed the seriousness of the offense attributed to the murdered man—selling land to Jews—which he defined as treason.[footnoteRef:78] When defendants accuse security agency investigators of violence, the Palestinian Authority courts rely on reports from prosecution representatives and legal advisors who attended the interrogations in question. Under the Palestinian Authority Criminal Jurisprudence Law, defendants’ confessions are signed before a representative of the prosecution, and before the confession is signed, the representative must examine the interrogee’s body, document any visible injury, and explain the reason for its occurrence.[footnoteRef:79] In 2009, for example, the Court of Appeals in Jerusalem (seated in Ramallah) rejected an appellant’s claim that he had been sentenced to eight years in prison for involvement in an attempt to sell land to Israelis in the vicinity of the Gush Etzion area only after security intelligence agents had extracted his confession from him by violence in the course of his interrogation. The Court based its rejection of the appeal on the testimony of a representative of the prosecution who claimed to have been present at the interrogations, to have asked the defendants if they wished to sign their confession in the presence of an attorney, and to have made sure that any of them who did not waive this right (one of them waived it) would sign the confession only after the attorney had arrived. Similarly, the Court relied on the physical examination that the prosecution representative had performed and which did not support the allegations of violence.[footnoteRef:80] In a 2011 case, the prosecution’s representative reported scratches on the face of a defendant who had been convicted of selling land near Oranit to Jews. The Court of Appeals in Ramallah rejected the appellant’s demand that his confession should be invalidated because, in the Court’s view, it had not been proven who had caused the scratches or that they had been severe enough to require medical attention.[footnoteRef:81] As part of an appeal to the Court of Appeals in Ramallah in 2019, the appellant, who had been sentenced to life in prison for having sold land in the Muslim Quarter of Jerusalem to the Ateret Cohanim Association, claimed that his confessions to the Palestinian intelligence service had been extracted from him by force and threats, and that his testimony in court had also been influenced by his fear of them. The court rejected the allegation, accepting without reservation the claim by the legal advisor of the General Intelligence Service that no such thing had occurred.[footnoteRef:82]	Comment by HOME: כן? [78:  AP, West Bank: Investigation into the Death of Farid Bashiti, AP ARCHIVE (May 10, 1997) , http://bit.ly/3 ]  [79:  Para. 99 of the Criminal Jurisprudence Law no. 3, 2001, OFFICIAL GAZETTE 38, 94 (Qanun al-ijra’at al-jina’iyya raqam [3], li-sanat 2001, al-jareedah al-rasmiyyah saqam 38, safhah) (hereinafter: “the Criminal Jurisprudence Law”), September 5, 2001.]  [80:  Ma’atz case, supra note 44.]  [81:  Criminal Appeal 406/2021, AS v. General Prosecution 3 (May 11, 2022), Court of Appeals in Ramallah, NAA v. General Prosecution 2–3 (Is’tinaf jaza 342/2010 [mahkamah is’tinaf ram allah] n.a.a. didd al-haqq al-‘amm 2) (MUQTAFI, January 27, 2011) (Civil Appeal 342/2010, (January 27, 2011), https://muqtafi2.birzeit.edu/pdf/cj/WB_APP/Criminal/2011-01-27/342_2010_4.pdf. See also MAQAM, May 11, 2022, http://bit.ly/40VAMG62]  [82:  AA v. General Prosecution, supra note 32.] 

To its credit, the Palestinian Authority judicial system strives to conceal defendants’ names when it adjudicates such offenses. In a large majority of rulings that I read and mention in this article, defendants’ names are shown in initials and their places of residence are noted, but their full names are not disclosed. From this, it can be concluded that the Palestinian Authority’s judicial system is aware of the additional adverse consequences the disclosure of a defendant’s name has on his fate and that of his family member, and that it tries, at least for the sake of appearances, to protect them from these repercussions. However, it is doubtful whether the use of abbreviations actually prevents the possibility of discovering his identity when the defendant’s place of residence is specified.	Comment by HOME: ["באותיות"?]	Comment by Susan: Perhaps add that most Palestinians live in small communities or are members of larger family units (tribes) that most can identify
Thus, murders, disappearances, and violence against persons suspected of selling land to Israelis do not reflect the formal law in the Palestinian Authority. However, they certainly mirror a mindset of disregard or perhaps even support for a policy that results in the injury, and sometimes even the death, of persons suspected of transacting with Israelis. The Palestinian Authority administration does not take publicly disapprove of such attacks and usually criticizes the actions of the victims. It is doubtful whether it investigates illegalities on the part of its intelligence services or brings to justice security operatives who act unlawfully in such investigations.[footnoteRef:83] As I show below, the Palestinian judiciary also supports the prohibition of land sales and emphasizes the severity of the offenses that such activity embodies. All of these create an atmosphere of deterrence against anyone who dares to try to sell land to Israelis and creates material fear of injury to life and limb. [83:  The Al-Haq human rights organization has been very active in criticizing the security authorities on the grounds of illegal arrests and violence in interrogations. I found no reference in its publications to allegations concerning interrogation of suspects in land sales. Al-Haq site, result of search for the term “General Intelligence” (Al-Mukhabarat al-‘Ammah), https://bit.ly/3m0HPyk ] 

D. Support of the Prohibition by the Palestinian Authority Judiciary 
The General Prosecution, considered part of the judicial branch of the Palestinian Authority, fully supports the ban on selling land to Israelis. In 2011, after the District Court in Nablus sentenced a civilian who had sold his land to the “enemy” to ten years in prison at hard labor., Baha al-Ahmad, Chief Prosecutor for the Nablus Subdistrict, stated that, based on the instructions of the Prosecutor General, Judge Ahmad al-Mujani:[footnoteRef:84]  [84: , http://bit.ly/40ARri7 WAFA-Nablus: District [Court] in Nablus Sentenced a Civilian Who Sold His Land to the “Enemy” to Ten Years at Hard Labor (Wafa Nablus “bidayat nablus tasdir hukman bial-ashghal al-shaqah lilmaddah 10 sanawat ‘ala muwatin ba’a aradhuhu ‘lil-‘adu) (February 1, 2011), http://bit.ly/40ARri7 ] 

The public prosecution will pursue and hold responsible anyone who wishes to harm the security of the homeland and the citizen and anyone who tried or will try to contact the “enemy” and sell him land will be subject to the most severe punishment in order to serve as an example to others, because this crime affects the entire Palestinian people and its severity does not diminish with time. 
The Palestinian Authority does not regularly release official data on the number of indictments issued for offenses of selling land to Israelis. In 2018, however, data on this subject were published pursuant to legislation by President Abbas mandating the establishment of a new Supreme Criminal Court that would centralize the handling of serious crimes.[footnoteRef:85] Among the cases transferred to this court for deliberation were “crimes of sale or letting of any portion of the Palestinian lands to hostile states or to their citizens or subjects.”[footnoteRef:86] It appears that one of the goals in establishing this court was to streamline the treatment of land sale offenses in response to criticism of the way the regular courts had handled them.[footnoteRef:87] In July 2018, the General Prosecutor of the Palestinian Authority at the time, Ahmed Burak, convened all attorneys of the General Prosecution who dealt with cases that were reassigned to the newly established court and gave them data about the number of cases. According to press reports from the Palestinian news agency, WAFA (and other media in its wake) on the meeting and its contents, 1,587 of the criminal files that had been handed to the Supreme Criminal Court by then included 53 involving “relinquishment of land,” 3.3 percent of the total. The other file dealt with murder (259), attempted murder (410), rape (46), obscene acts (192), kidnapping (19), drugs (546), contact with the enemy (52), and terror and crimes against state security (9).[footnoteRef:88] This indicates that the legal authorities in the Palestinian Authority consider selling land a serious crime, and although relatively few indictments for it have been filed, they reach several dozen and exceed the number of indictments for rape. The new court operated for a little more than one year until Abbas disbanded it in July 2019 and returned its cases to the criminal departments of the competent courts.[footnoteRef:89] Using the Palestinian case law search engine at Birzeit University, I found several dozen rulings that dealt with the offense under § 114 of the Penal Law.[footnoteRef:90]  [85:  Concerning a Supreme Criminal Court, ADDENDUM 26 1 (Qarar bi-qanun raqam [9] li-sanat 2018m bi-sha’n ‘mahkamah al-jinayat al-kubra’, 2018 mumtaz 16 2 min al-Jareedah al-rasmiyyah) (May 5, 2018) (hereinafter: Law 9, 2018). ]  [86:  Ibid., at § 5(5). ]  [87:  The Land Mafia, supra note 76. (In an article published in 2017, it was alleged that Abbas’ legal advisor, Hassan al-Aouri, and the Minister of Justice, Ali abu-Diyyak, confirmed to the author of the article that the treatment of § 114 of the Penal Law would be one of the important matters that the law establishing the Supreme Criminal Court was meant to expedite.)]  [88:  WAFA, Ramallah, General Prosecution: 1,587 files handed over to Supreme Criminal Court (WAFA Ram Allah “al-Ha’ib al-‘Amm: 1587 Qadiyah ‘Ahilat li-Makhamah al-Jinayat al-Kubra) (July 26, 2018), http://bit.ly/3lW10cG); HIGH COUNCIL OF JUDGES, ANNUAL REPORT NO. 13 FOR 2019 (Majlis al-Qada’ al-Qada’ al-A’la al-Taqreer al-Sanawi al-Thalith ‘Ashar li=Sanah [li-Sanah?]  2019) 108 (2020) (hereinafter: the 2019 Report). According to the annual report of the entity that administers the civil judiciary, the court dealt with a total of 2,285 cases in its two years of operation; however, it gave no details about their distribution. https://www.courts.gov.ps/userfiles/file/report2019.pdf ]  [89:  LAW DECISION NO. 14, 2019, concerning the repeal of LAW DECISION NO. 9 for 2018, relating to the Supreme Criminal Court (Qara bi=Qanun Raqam [14] li-Sanat 2019M bi=Sha’n ‘Ihla’ al=Qarar bi=Qanun Raqam [9] li-sanat 2018M bi=Sha’n Mahkamah al-Jinayat al=Kubra”, 2019, al-Ra’id al-Rasmi 157,5) (July 10, 2019); the 2019 Report, supra note 87, at 43 (claiming that the number of criminal cases fell to 1,188 due to the disestablishment of the Supreme Criminal Court); High Council of Judges, ANNUAL REPORT FOR 2020 108 16 (2021)—reports the disestablishment of the Supreme Criminal Court laconically and without explanation (Majlis al-Qada’ al-A’la al-Taqreer al=Sanawi li-Sanah 2020, 108 16) (2021).]  [90:  AL-MUQTAFI—advanced search for the expression “§ 114 of the Penal Law” (August 24, 2022).] 

The judges of the Palestinian Authority’s civilian courts before whom the indictments for offenses of selling land to Israelis are heard exhibit a strong understanding of the purpose of the prohibitoin and support it in principle. The following are several representative examples of their rulings. In 2012, the Supreme Court of the Palestinian Authority justified its support of disregarding the repeal of the Boycott of Israel Law and the conviction of sellers of land on its basis as follows:[footnoteRef:91]	Comment by HOME: Added -- NG [91:  Criminal Appeal 116/2010, supra note 35, at 9.] 

Israel, as an occupying state, sought and seeks by all ways and means, and under multiple names, to encroach on Palestinian lands; this is why it repealed the legislation that criminalizes these actions, expedited the construction of the settlements, and established several companies to purchase Arab lands from their weak-minded owners and created networks of middlemen, buyers, and forgers whose sole purpose is not to serve the interest of the population but to impose a new reality on the land in order to annex it or purchase it or obtain Palestinians’ rights, and this in the consideration that Israel’s borders would be determined by the plows of the settlements and the settlers.
In 2017, the Supreme Court of the Palestinian Authority ruled that the charge of selling land is “one of the gravest charges, affecting security, sovereignty, and the homeland.”[footnoteRef:92] In accordance with the ruling, the Court of Appeals in Ramallah also ruled that the crime in question “harms Palestinian national security.”[footnoteRef:93] In June 2021, the Supreme Constitutional Court of the Palestinian Authority defined it as “a crime that affects matters most sacred to Palestinians [‘Holy of Holies’ –قدس المقدسات—Aqdas al-Muqaddasatأ],”[footnoteRef:94] “especially if we understand that the conflict is a struggle over land and entity [Al-Kayan—الكيان], and one of the most important pillars of the state in international law is its [land] because it is the ‘pillar of sovereignty.’”[footnoteRef:95] Continuing, the Court saw the severity of the penalty for this offense as flowing from the effect of the offense on “the legal and political entity of the Palestinian people and touches upon an essential element of Palestinian existence on Palestinian soil.”[footnoteRef:96]  [92:  Criminal Appeal 418/2016 (Supreme Court), General Prosecution v. A.V. (Aldik-Salfit village). (Jaza’I 4418/2016 [Mahkamah al-Naqd] al-Haqq al-‘Amm [al-Niyabah al-‘Ammah] Didd ‘A.A – Kufr al-Dik—Salfit 3) (March 13, 2017), http://bit.ly/3M6lKcl ]  [93:  Criminal Appeal 163/2017 (Court of Appeals in Ramallah) (Tan’n Jaza’I 163/2017 [Mahkamah is’tinaf Ram Allah] b.b didd al-haqq al-‘amm (May 17, 2017) http://bit.ly/3K6aRVh (B.B. v. General Prosecution).]  [94:  Request for Interpretation 1/2021 (Supreme Constitutional Court) (Talab Tafsir 1/2021 [al-mahkamah al-dusturiyah] 66, 72) (June 28, 2021); () 66, 73 (June 28, 2021), OFFICIAL GAZETTE 182 (Al-Jareedah al-asmiyyah) (August 25, 2021) (hereinafter: Request for Interpretation 1/2021).]  [95:  Ibid., at 74.]  [96:  Ibid., at 75.] 

However, the Palestinian Authority courts occasionally were required to hear arguments against the offense under § 114 of the Penal Law that were not based not on a principled objection  to the prohibition embodied in it but rather on general legal principles, such as ruling out the severity of the offense as a grave affront to state security, the principle applied in Palestinian Authority criminal law whereby there is no criminal liability for attempts to commit an offense that was not successful or where that statute of limitations has run. The practical outcome of the acceptance of general arguments such as these was the rare acquittal of defendants, against the prosecution’s position. Raising such such arguments in the courts has sometimes touched off disagreements among the judges, and although they rarely diminish the general support among all the judges for the need to criminalize land sales, they may indicate a certain degree, albeit minimal, of judicial criticism of the prohibition. The next section reviews several of these disagreements. 
E. Is Selling Land a Grave Offense of Treason and Harm to State Sovereignty? 
A disagreement arose in the Palestinian Authority courts over the question of which section of the law should be invoked in prosecuting Palestinians who enter into transactions with Israelis involving private land. A transgression of § 114 of the Penal Law is viewed as more serious by all the courts, chiefly due to the positioning of this section within the chapter of the Jordanian Penal Law that deals with offenses of treason and collaboration with the enemy. The consistent stance of the Supreme Court of the Palestinian Authority toward the previous version of § 114 (before its amendment in 2014) was that the offense to which it refers involves the grave offense of treason and harm to the state’s sovereignty or ownership of its land and, therefore, it is not intended to prohibit transactions in privately owned land.[footnoteRef:97] The court explained its reasoning as follows:[footnoteRef:98] [97:  See Criminal Appeal 116/2010, supra note 23, at 6; (Criminal Appeal 1/2010) (Supreme Court) (Nqd Jaza’ 1/2010 [Mahkamah al-Haqd] J.a. a didd al-haqq al-‘amm) (April 12, 2010) Ga”a v. General Prosecution, http://muqtafi2.birzeit.edu/pdf/cj/WB_CASS/Criminal/2010-04-12/1_2010_4.pdf; Criminal Appeal 108/2009 (Supreme Court) As”D v. General Prosecution) (Nad Jaza 1/ 2010 [mahkamah al-haqd] j.a. a didd al-haqq al-“amm) (April 12, 2010), http://muqtafi2.birzeit.edu/pdf/cj/WB_CASS/Criminal/2010-04-12/108_2009_4.pdf "]  [98:  Criminal Appeal 116/2010, supra note 35, at 6.] 

Relinquishing or attempting to relinquish land for annexation purposes is a possibility to which the winning side in an international war may resort: annexing the rival’s territory or part thereof, as France did in Algeria in 1830 and as Germany did after it defeated France in 1870, annexing Alsace and Lorraine. […] From this, it is clear that the rights [those sold.] should belong to the state and neither to individuals not to companies or institutions; namely, the sphere of penal protection includes the land and the rights of the state, and the provisions of § 114 of the Penal Law should not be applied.	Comment by Susan: There is no need to include your initials – it is understood by the brackets that this is the author’s insertion
Accordingly, the Supreme Court determined that defendants accused of selling private land should be acquitted of transgressing § 114 of the Penal Law. Along with this position, the court instructed lower courts to convict defendants of additional offenses under the Boycott of Israel Law or under § 127 of the Penal Law, which, as mentioned above,[footnoteRef:99] are considered less severe—here, too, justfying the legitimacy of the conviction to the connection between the settlement enterprise and Israel’s intention of annexing territories and placing them under its sovereignty.[footnoteRef:100] [99:  See supra note 38 and the text accompanying it.]  [100:  See supra note 102 and other support documents referenced in supra note 108.] 

This stance of Supreme Court, however, was sharply criticized by the lower courts.[footnoteRef:101] In 2010, the Supreme Court accepted the appeal of defendants who had been convicted of transgressing § 114 for having attempted to sell 300 dunams of land near the Gush Etzion area to Jews and returned the case to the Court of Appeals in Jerusalem so that it would replace the offense of the conviction with the offense of breaching the prohibition of commercial transactions with the enemy (§ 127 of the Penal Law).[footnoteRef:102] The Court of Appeals in Jerusalem (seated in Ramallah), in a different panel, rejected the appeal again (upholding the eight-year prison sentence imposed on the defendants)[footnoteRef:103] but refused to revise the offense of the conviction, arguing that the Supreme Court’s interpretation was tantamount to an aijtihad (اجتهاد)—meaning the manufacture of new law by interpretive means that deviate from the plain language of the law and from the authority of the court.[footnoteRef:104] The Court of Appeals stood its ground, arguing that there was reason to convict defendants specifically under § 114 of the Penal Law, which concerns land transactions, and no grounds for convicting them under § 127 of the Penal Law, which, to its mind, related only to transactions in moveable property and money.[footnoteRef:105] On this occassion, the Court of Appeals created a reasoned framework for its view that even transactions in private land by individuals constitute an infringement of sovereignty:[footnoteRef:106] [101:  Notably, the structure of the Palestinian Authority’s judiciary is strongly influenced by its Egyptian counterpart and has contours similar to that of continental judiciaries in which the principle of binding precedent carries less weight. For the Egyptian sources of inspiration on the constitutional structure of the Palestinian Authority, see Nathan J. Brown, Constituting Palestine: The Effort to Write a Basic Law for the Palestinian Authority, 54 THE MIDDLE EAST J. 25, 33, 35–37 (2000). A more in-depth analysis of the structure of the Palestinian Authority’s judicial system and relations among its various instances transcends the limits of this article.]  [102:  See Criminal Appeal 18/2010 (Supreme Court) (Nad Jaza 18/2010 [mahkamah al-naqd] r.m.s. didd al-haqq al-‘amm 4–7) RMZ v. General Prosecution 4–7 (April 14, 2010).]  [103:  See also text accompanying supra note 44.]  [104:  Ma’atz case, supra note 32, at 24.]  [105:  Ibid., at 20.]  [106:  Ibid., at 21–22.] 

[…] All lands acquired from Palestinians through clients and intermediaries in the West Bank are recorded not as individual properties of Jews but rather in the name of one of the official Israeli agencies. […] Therefore, the acquisitions are made for the benefit of the occupying state and not for that of its citizens. All lands that are sold or attempted to be sold are intended for the construction of settlements, on which settlements have been constructed, although these sales, agreements, and contracts are completed null and void because international law and international norms prohibit the occupying power from purchasing or confiscating any land of the occupied state. There is a decision of the Israeli High Court of Justice, dated October 22, 1979, in which [the Court] decided to cancel the confiscation of dozens of dunams of Palestinian land for the construction of the Elon Moreh settlement. Pursuant to this, the Government of Israel invested the sum of one million and two hundred thousand dollars in the acquisition of 100 dunams adjacent to the lands that had been confiscated by means of Arab intermediaries, in order to circumvent the decision of the High Court of Justice for the purpose of building housing for the settlers who had been evicted in accordance with the decision of the Supreme Court.
It is the systematic strategy of the policy of the occupation to establish large blocs of settlements in order to seize new Palestinian territories and expand and consolidate the borders of the so-called State of Israel. This strategy was maintained after the occupation of the West Bank, the Gaza Strip, the Golan Heights, and East Jerusalem, in addition to several political strategic criteria, namely, control of Palestinian lands in various ways, including fraudulent and deceptive land purchases in preparation of their partial or full annexation to the State of Israel.
The focus was placed on the Jewish settlements in large settlement blocs (Ariel and Gush Ezion, Ma’ale Adummim, and others) on the basis of linking and separating: linking the settlements to each other and separating the Palestinian districts, communities, cities, and villages from each other. It has been the consensus among the occupation governments throughout the generations that these blocs should be annexed to the occupying State of Israel.
These blocs obstruct the call for Palestinian–Israeli negotiations, the establishment of an independent and geographically contiguous Palestinian state, and the right of the members of the people to self-determination, since the area of the settlements represents 42 percent of the area of the West Bank.
[…] It is the intention [of the wording of § 114] that detaching some of the Palestinian lands for the purpose of relinquishing them to the Israelis will divert them to the benefit of settlements, and hence the harm to Palestinian sovereignty and Arab national defense becausethese lands are (sic) Arab lands before they were Palestinian. [...] This is one of the greatest offenses that affect the territory and integrity of the state. [...] By its nature, it belongs to the category of the most serious crimes of treason, for which the punishment can reach the death penalty.
The perception reflected in the stance of the Court of Appeals accurately reflects the political stance of the Palestinian Authority, in which private sales are seen as part of a deliberate policy on the part of the State of Israel to annex territories to which it claims sovereignty. Thus, it is not surprising that the Prosecutor General of the Palestinian Authority was pleased by this ruling and following its issuance, released a statement, which also appeared in Ha’aretz, to the effect that the ruling, which reflects “the consolidation of the previous legal principle,” was meant “to defend the Palestinian national project of establishing an independent Palestinian state.”[footnoteRef:107]  [107:  Ha’aretz, September 20, 2010, supra note 41; Maan, September 19, 2010, supra note 43.] 

Even so, the Supreme Court did not abandon its approach and repeated it in 2012 as well.[footnoteRef:108] However, § 114 was amended in 2014 in order to toughen the penalty for the offense and to explicityly clarifying its applicability to sale and leasing transactions, which, by their nature, involve private land.[footnoteRef:109] It should be noted that even after the law was amended, the Supreme Court remained faithful to its position in relation to indictments presented before the amendment. In a decision it handed down in 2019, the Supreme Court accepted the appeal of a defendant from Salfit against his conviction by both the Court of Appeals in Ramallah and the lower court, and acquitted him of the offense of attempting to sell land, remanding the case to the lower court and leaving the appellant in detention in order to determine whether his actions transgressed the prohibition of transacting and contracting with Israel under the 1958 Boycott of Israel Law.[footnoteRef:110] In this decision, too, the Supreme Court, true to its custom and together with limiting language, expressed factual support of the prohibition that, it reasoned, reflects the need to cope with “the greed and avarice of citizens who commit the offense.”[footnoteRef:111] In another decision, handed down in March 2019, the Supreme Court rejected the appeal of the General Prosecution against the acquittal of the defendant in the two previous instances: the Supreme Criminal Court in Hebron and, in its wake, the Court of Appeals in Jerusalem, the latter having turned down the appeal following acquittal. The Court reasoned that based on § 6 of the Penal Law, the harsher penalty established in the 2014 amendment would not apply to offenses committed before the amendment.[footnoteRef:112] In subsequent decisions, however, the Supreme Court upheld convictions based on the amended wording of § 114.[footnoteRef:113] According to § 57 of the 1960 Penal Law, a defendant convicted of one action involving several offenses that carry different penalties, the defendant should receive the harshest penalty.[footnoteRef:114] The amendment to § 114 requires the courts to prefer conviction under this section over conviction of offenses that carry lighter penalties. Even though all the courts agreed that criminalizing private land transactions with Israelis is justified, and took no substantive exception to the prison sentences handed down, the disagreement over differences in classifying the offense does reveal a difference, albeit a minor one, in the perception of the severity of the offense and the Supreme Court’s desire to clarify it. [108:  Criminal Appeal 116/2010, supra note 35, at 6.]  [109:  See supra note 31 and text accompanying it.]  [110:  Case 514/2019, supra note 35, at 1–2.]  [111:  Ibid., at 4.]  [112:  Criminal Appeal 540/2018 (Supreme Court), General Prosecution v. KA (Hebron) (Ta’n Jaza’I 540/2018 [mahkamah al-haqq al-‘amm didd k.a.—al-khalil) (MAQAM, March 3, 2019), http://bit.ly/3M9CtLG"]  [113:  See, for example, Criminal Appeal 406/2021, supra note 92, at 4–5; BBTRA-Salfit v. General Prosecution ( Ta’n Jaza’I 5/2022 [Mahkamah al-naqd] B.T. R. ‘A—salfit did al-haqq al-‘amm) (February 14, 2022) http://bit.ly/3M9CtLG (Criminal Appeal 5/2022 (Supreme Court),(February 14, 2022). "]  [114:  Criminal Appeal 116/2010, supra note 35, at 10, and, recently, 3 General Prosecution v. RRMS 3, Criminal Appeal 2021/167 (Supreme Court) (Ta’n Jaza’i 167/2021 [mahkamah al-naqd] al-haqq al-‘amm did R.M.M.S.) (February 2), 2022)., http://muqtafi2.birzeit.edu/pdf/cj/WB_CASS/Criminal/2022-02-02/167_2021_4.pdf "] 

F. Criminalization of Unsuccessful Attempt, Limitation, and Interpretation of Terms
Another legal issue wherein the Supreme Court of the Palestinian Authority made conviction under § 114 of the Penal Law somewhat more difficult relates to criminalizing an attempt to sell. Several defendants argued before the Palestinian Authority courts that imposing a criminal penalty for an unsuccessful attempt to sell land to Israelis contravenes the general penal laws of the Palestinian Authority, which rule out criminal liability in an attempt when it is proven that the defendant willingly refrained from completing the offense.[footnoteRef:115] Those who enter into such transactions usually claim that they did not know they were dealing with Israelis and that once they realized this, they disavowed their intention to make the sale. The usual pattern in such transactions does involve an attempt to camouflage the Israeli end point of the sale by creating a chain of transfers to Palestinians and to sham companies that are identified neither with Israel nor with Israelis.[footnoteRef:116] Accepting the defendant’s claim that his withdrawal from the transaction negates his criminal responsibility reduces the applicability of the offense and the deterrent element that the the Palestinian Authority wishes to impose on land owners by criminalizing an attempt to make a sale, since it enables defendants to disavow the transaction after they are discovered. This issue has been raised several times in the Palestinian Authority. In February 2021, the Supreme Court rejected an appeal by the General Prosecution of the acquittal of two defendants of an offense under § 114 and ruled, on the basis of the general principles of penal law, that three cumulative conditions must be present to criminalize an attempt under this section: the perpetration of the crime must begin, criminal intent must exist, and the crime was not consummated for reasons beyond the offender’s control.[footnoteRef:117] The defendants in this case were two employees of an Israeli contractor in Betar Illit who had given the contractor documents showing that the uncle of one of them held title to land within the settlement. The prosecution claimed that the purpose was to sell the land but the defendants, in their interrogations, adhered to the claim that their goal was to merely obtain permission to bring their car into the settlement. The Court ruled that one of them had merely handed over the documents and therefore did not display criminal intent, whereas the other had not gone so far as to begin to perpetrate the crime; everything that he had done amounted to thinking about or preparing to perpetrate it.[footnoteRef:118] Here, as before, the court expressed substantive support of the importance of prohibiting the crime[footnoteRef:119] but invoked judicial discretion that in practice narrowed its applicability. [115:  § 69 of the 1960 JORDANIAN PENAL LAW, supra note 23.]  [116:  Vinizky, supra note 19, at 80–81.]  [117:  Criminal Appeal 260/2020 (Supreme Court), General Prosecution v. H.Z. (Husan, Bethlehem, 6–8 (Ta’n Jaza’I 2020/260 [mahkamah al-naqd] al-haqq al-‘amm did H.Z. [hawasan—Bayt Lahm] 6–8) (February 2, 2021). (MAQAM, February 10, 2022), http://bit.ly/3KqF9mQ "]  [118:  Ibid., at 4–5, 8.]  [119:  Ibid., at 2.] 

The question of the constitutionality of criminalizing an attempt to sell land under § 114 also came before the Supreme Constitutional Court of the Palestinian Authority, but its justices tried to avoid making decisions of principle on the matter. In 2020, for example, two people suspected of committing the offense of attempt under § 114 of the Penal Law sought to close the investigation file against them for the reason that an attempt that they willingly retracted should not be criminalized. The Supreme Constitutional Court rejected their request to interpret the law in this matter on technical grounds and refrained from ruling on the merits of the request.[footnoteRef:120] Half a year later, two defendants whom the District Court in Qalqilya had sentenced to fifteen years in prison at hard labor under the aforementioned § 114 brought an appeal based on constitutional grounds. After their appeals to the Court of Appeals and the Supreme Court were denied down, they brought an appeal to the Supreme Constitutional Court based on its authority to interpret the section.[footnoteRef:121] Once again, the Supreme Constitutional Court rejected their request and refused to intervene in the decisions of previous competent courts. It did, however, take the opportunity to explain the importance of legislation in this matter[footnoteRef:122] and even stated that its importance and the legislator’s explicit instructions justified both the penalty set for the offense and the criminalization of attempt.[footnoteRef:123] 	Comment by Susan: Supreme added for consistency throughout [120:  175 86 (January 13, 2021)— Request for Interpretation 5/2020 (Supreme Constitutional Court), Hanitan v. General Prosecution (December 28, 2020), Criminal Appeal 175 86  (Talab Tafsir 5/2020 [al-makhamah al-dusturiyah hanihan did al-niyabah al-‘ammah [12.28.2020], al-Jareedah al-rasmiyyh]) (January 13, 2021). https://Maqam.najah.edu/media/uploads/2021/02/5-2020_%D8%B7%D9%84%D8%A8_%D8%AA%D9%81%D8%B3%D9%8A%D8%B1.pdf]  [121:  Request for Interpretation 1/2021, supra note 105, at 67]  [122:  See text accompanying supra notes 105–107.]  [123:  Request for Interpretation 1/2021, supra note 105, at 90.] 

Another argument presented to the Palestinian Authority courts relates to the statute of limitations. Land sale transactions sometimes come to light many years after the fact. Subjecting such transactions to the ordinary statute of limitations, according to which a party cannot be charged with an offense if ten years have passed since its commission,[footnoteRef:124] may reduce the applicability of the prohibition in the case of old transactions. In October 2016, the Court of Appeals in Ramallah acquitted a defendant from Salfit District who had made a sale in 1980, on the grounds of that the statue of limitations had passed. The Supreme Court accepted the General Prosecution’s appeal and remanded the case to the lower court. First, the Supreme Court explained the connection between statute of limitations and the manner in which transactions with Israelis are conducted:[footnoteRef:125] [124:  § 12 of the Criminal Jurisprudence Law, supra note 90.]  [125:  Criminal Appeal 418/2016, supra note 103, at 3.] 

The transfer of lands to Jews [sic] takes place by means of complex secretive actions that begin at an earlier time and are discovered only long afterward, and this in order to conceal the characteristics of the crime, such as its essence, forgery, and so on.	Comment by HOME: כן?
Then the court ruled, in a majority opinion, that, based on this reasoning, there is no reason  to include within the statute of limitations the period of time during which the Israeli occupation was “one of the physical and legal obstacles to the application of the statute of limitations and prevented the courts from taking action,”[footnoteRef:126] adding that “limitations do not apply to cases of transfer of land to Israelis, […] an ongoing crime that affects security, the homeland, the land, and sovereignty.”[footnoteRef:127]  [126:  Ibid., at 4.]  [127:  Ibid., at 5.] 

Another question that has been raised for discussion is whether Israel is an enemy state, as the State of Israel is not explicitly mentioned in the statute that forbids transacting with a “foreign” or “enemy” state. Similarly, the law does not establish an explicit ban on selling land to Jews; it speaks only of citizens and nationals of an enemy state. Thus, is the sale of land to Palestinian Arabs, citizens of the Palestinian Authority or of Israel, an offense? Indeed, Israel is seen as an enemy in the traditional Palestinian conceptual world.[footnoteRef:128] Did this perception change when the Oslo Accords were signed and the Palestinian Authority was established? The Supreme Constitutional Court of the Palestinian Authority was asked to interpret this question and it clearly ruled, although without specifying Israel or its citizens’ nationality, that a “foreign” state is “a state that is not Palestine, whatever it may be.”[footnoteRef:129] Accordingly, the court continued, “Any violation of private or public rights of Palestinians in any portion of Palestinian land is a crime,”[footnoteRef:130] and the definition of an “enemy state” remains in effect until such time as a final peace agreement is been signed, whereas “The signed agreements are provisional arrangements that should be consummated with a peace agreement in order to entitle their owners and end the state of war.”[footnoteRef:131] The prohibition against sales “to any citizens or subjects” of the enemy state, the court added, is a broad term that also applies to citizens or subjects of Palestinian origin.[footnoteRef:132] In the court’s opoinion, the law applies to transactions with citizens of Palestinian origin is a precautionary measure invoked by the legislator because “to maintain social existence, it is often necessary [to criminalize] behavior that is a step on the road that leads to harm or to issue a cautionregarding people associated with such relationships.”[footnoteRef:133]  [128:  § 3 of the Revolutionary Penal Law, supra note 50.]  [129:  Request for Interpretation 1/2021, supra note 105, at 75.]  [130:  Ibid.]  [131:  Ibid.]  [132:  Ibid.]  [133:  Ibid.] 

Conclusion
The conclusion to be drawn from this article is unequivocal—there is an explicit criminal prohibition in the Palestinian Authority against engaging in private land transactions with Israel citizens and residents, Jewish and non-Jewish, and also against attempting to execute such a transaction. The penalty for violating this ban is a term in prison at hard labor that may run from five to fifteen years if the transaction is not complated, and life imprisonment if it is. In exceptional and rare cases, capital punishment may be imposed by a military tribunal, although no such penalty has not been officially implemented thus far. The danger of death or grave bodily injury always hovers over those who are suspected of violating the ban, since both the Palestinian Authority security apparatuses and the Palestinian public consider such a violation an illegitimate act tantamount to treason. There are testimonies that in several cases, the interrogation of persons suspected of this offense by the Palestinian security services has resulted in the suspects’ death or disappearance. The Palestinian Authority’s agencies deny it and even publicly maintain that those who sell land to Jews deserve the most severe punishments. Allegations of violence in interrogations by the security services are rejected and no investigation and prosecution of security personnel for violence against those being investigated is known to have occurred.
The number of prosecutions that criminalize attempts to complete land transactions with Israelis during Mahmoud Abbas’ presidency is in the dozens, a scale that reflects, at least as of 2018, more than 3 percent of indictments brought for serious offenses. The courts of the Palestinian Authority justify the prohibition on grounds of relevance and even sentence defendants to prison terms that usually fall short of ten years but sometimes extend to fifteen years and to life. Acquittals occur on occasion. Apparently, the Palestinian judicial system has totally internalized the poltical rationales for banning the sale of land to Israelis and views this as a legitimate tool in the struggle for the borders of the Palestinian state and Palestinian sovereignty. Although the Palestinian Authority courts have had many opportunities to review the prohibition, they have never expressed any doubt whatsoever about the compatability of such a criminal ban with basic principles of constitutional and civil law in a democratic state, such as freedom of property, freedom of contract, and the right to equality. Nor have I found in Palestinian Authority case law any trace of a hint expressed by the Israeli Supreme Court, that such a prohibition may be tainted, at the very least, by a “racist scent.”[footnoteRef:134] The courts occasionally abandon the dry legal terminology that forbids sale to an “enemy” or “foreign” element and use terminology that describes the offense as a sale to “Jews.”[footnoteRef:135] Palestinian Authority case law does not disapprove of criminalizing land transactions within settlement blocs or even in Jerusalem. Nor does it find the prohibition contrary to the existence of political agreements between Israel and the Palestinian Authority. However, it is possible to discern the first kernels of a critical approach toward the prohibition in stances that seek to diminish the relative severity of the offense or exclude from it preparatory acts. This tendency, which on rare occasions leads to the acquittal of defendants, was also controversial among the judges but appears to have decreased pursuant to the 2014 legislative amendment that explicitly broadened the bounds of the offense and the harshened the severity of the punishment for committing it. [134:  Regavim case, supra note 19, at para. 11 of Justice Baron’s ruling.]  [135:  See text accompanying supra note 136. See also Criminal Appeal 118/2008 (December 21, 2009), supra note 32, at 7 (using the term “attempting to relinquish it to the Jews” (in Arabic:  Muhawalat Tasreebiha lill-Yahud—"محاولة تسريبها لليهود").] 

When it is again argued before policymakers in Israel, the Israeli Supreme Court, and other Israeli courts that “There are Palestinian residents who are interested in selling their rights in land but do not make such sales due to prohibitions that apply to them in this context,” it will now be possible to present them with “some data […] as to the phenomenon.”[footnoteRef:136] [136:  Regulation Law case, supra note 1, at para. 62 of Justice Hayut’s ruling.] 
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