[bookmark: _Hlk161091211]Voluntary Agreements to Waive ParentageAgreements to Revoke Parenting?	Comment by JJ: We need to be clear on the precise term here

Maybe “voluntary termination of parental responsibility”? (in the UK this is not possible, only a court can terminate PR).

Using this for terminology-
https://louisaghevaertassociates.co.uk/family-law/legal-parentage-and-parenthood/

Are we talking about PARENTAGE or PARENTHOOD here as legally they are different terms (from the above)

Legal parentage creates an enduring legal relationship between a parent and a child under English law and legal relationships between wider family members (e.g. grandparents, siblings, aunts, uncles and cousins).
Legal parenthood creates financial rights and responsibilities, including inheritance rights. It dictates birth registration and birth certificate arrangements. It can give rise to a claim for citizenship, nationality and a passport.

Maybe we should use “agreement to revoke legal parentage (or parenthood??)” but I have also seen “non-parentage agreement”

Eg. 

https://trellis.law/doc/122239873/findings-order-judgment-decree-dissolution (US law)

https://www.newtons.co.uk/news/process-of-disputing-parentage-explained/

https://core.ac.uk/reader/353679030	Comment by JJ: We could perhaps use “denial of parentage agreement” or “revocation of parentage agreement” but let’s find the correct legal term. 	Comment by JJ: This talks about “legal parenthood” in this context

https://www.ngalaw.co.uk/knowledge-centre/co-parenting-arrangements-and-multi-parent-families/

I. Introduction 
This article discusses deals with three scenariossituations  in which  a man and a woman who are the geneticbiological parents of a child agree that the father’s's geneticbiological paternityparentage will have no practical and or legal meaning, and that the mother will serve as the child’s sole legal and social parent, with all the rights and, responsibilities  and duties involvedthat this entails. The three situations are:.
(1) An agreement between thebiological parents  denying waiving the parentagethe  paternity of the biological father of a child who has been conceived or who will born, or about to be conceived through intercourseborn, as a result of sexual intercourse. This type of agreement , which is not recognized as a valid agreement in most legal systems.[footnoteRef:1]. Hence agreement to deny parenthood   	Comment by JJ: If the father is the genetic father then he can’t deny paternity but could deny parentage?

Is this correct? Paternity is a genetic fact, parentage is a legal fact?	Comment by JJ: Is the intended meaning here “hereinafter:…” [1:  See infra notes ?-?] 

(2) Anonymous sperm donations (at least until the child legally becomes an adultreaches adulthood), to a couple in general and to a single mother in particular. This is, which is allowed permitted in almost all Western legal systems,[footnoteRef:2] although in some states countries there areis a restrictions on n the possibility of donations to to a a  single-parent family.[footnoteRef:3] In most Western legal systems, as part of the regulations around of the sperm donation, the donor is not considered a legal parent of the donor-conceived child.s doesn’t have legal definition as a parent.[footnoteRef:4]	Comment by Susan Doron: Is single-parent family correct (hypothetically a man or even a couple could seek a sperm donation for use with a surrogate)or is it only single woman?	Comment by Susan Doron: This appears to be the language used in the literature https://bioethics.hms.harvard.edu/journal/donor-technology [2:  See infra notes ?-?]  [3:  See infra notes ]  [4:  See infra ] 

(3) 
(4) Sperm donations from a known donor, both in as part of an institutionalized process supervised by the public, and or throughin a private engagementarrangement. Here, thThere is considerablegreat variation within  in the arrangements between the different countries.  and Inin some countries, there is also ambiguity regarding the law itself. AHence, the attitudes t toward it this option in the Western legal systems ern world isare not as unequivocaldecisive as in the two previous cases.[footnoteRef:5] [5:  See infra ] 

Thise   article addresses all three situationsscenarios  and seeks to present a coherent position regarding themabout them. Specifically, our the challenge is lies in distinguishing between situations (1)  agreementagreements waiving parentage to deny parenthood   and (2) anAnonymous sperm donations.  According to the propose distinction proposed here, the article suggests appropriateseek to offer proper regulation for the third situation of situation threesperm donations from a known donor.
In the first section, the article presents three approaches to distinguishing between the three cases presented above. The first is based on the contractual perspective; the second deals with considerations of the best interests of the resulting child (BIRC) and the distinction between the best interests of the future child in favor of the actual child; the third focuses on the right to parenthood. However, none of these approaches have been found sufficient to offer a coherent framework for the existing legal situation. Nor do they provide sufficient policy guidelines for the optimal way to regulate each of the three scenarios. In the second part of the analysis, I present an alternative to these approaches, which I term “private approaches.” This alternative approach reflects a broad conceptual framework regarding parenthood, known as the social-institutional approach. Based on this approach, I argue that the model of agreements waiving parentage should be rejected, as it runs contrary to the need to shape parenthood as an institution that reflects an irreversible, non-commercial responsibility, focused on BIRC considerations and the parent-child relationship. 	Comment by JJ: https://www.minnesotalawreview.org/wp-content/uploads/2012/02/CohenA_MLR.pdf

I got the acronym from here	Comment by Susan Doron: The original Hebrew refers to explanations proposed above - מצא כי כל אחד מן ההסברים שהוצעו לעיל אינם מספיקים
Which doesn’t make sense here. Please see suggested change.	Comment by JJ: Are the approaches above private approaches or is the proposed approach a private approach
Furthermore, it can be argued that in view of their support for the rights of single mothers to parenthood, most Western legal methods seek to create a social category of “donor,” which centers on the “right person” to help single women or couples fulfill their desire to become parents. I contend that, from an institutional-public perspective, it is appropriate to recognize the right of single women to parenthood, as well as that of a woman who has a partner willing to take parental responsibility for the unborn child, despite concerns, at least in the first situation, of harming the child’s best interests. Further, I propose some mechanisms and limitations that might help facilitate the emergence of a system of donations that does not harm the institution of parenthood and its inherent ethics. I also present a complex position regarding the question of known donors. 
The approach that prohibits sperm donations where the donor’s identity is known (“known donation”) is justified on the grounds that this method creates a category of partial parentage that may harm the best interests of the donor-conceived children. It also inappropriately blurs the lines between the categories of donor and parent and opens the door for a donor who has become known in his society as a “sort of parent” to a child to choose to revoke full parental responsibility for his children, thereby harming the institution of parenthood. However, this article also recognizes the possible benefits of this system of donations, and accordingly proposes some mechanisms that, if adopted, would nevertheless support it. These include an institutionalized procedure for donations, a distinction between conception and parentage that is the result of intercourse, and the prohibition of private, “do-it-yourself” donor arrangements that could result in creating a social category of “quasi-parent.” 	Comment by Susan Doron: This represents an accurate translation of the Hebrew - העמדה השוללת תרומה מתורם ידוע
Is it correct that the donation actually is prohibited or is it the relinquishing of parental obligations that is prohibited? 

In addition, above, it is written that the first approach is a contractual one - is this the approach to which you are referring?
The article is structured as follows. In Section 2, I present the prevailing policy tensions regarding agreements waiving parentage versus support for anonymous sperm donations. In Section 3, I analyze the debate regarding known donors and present some practical approaches and principled positions on this issue. In Section 4, I propose three possible approaches to deal with the issue, and in Section 5, I present an approach to parenthood as a social institution and its consequences regarding the various arrangements for waiving it.
II. The puzzle   Conundrum   
InN recent years, I have been openingbegun my class lecture on the topic “Who is a parent?” by presenting the following scenario: A man and woman maintain occasionally engage in sexual intercourse sexual relations, as a result of which the woman becomes pregnant. The man makes it clear that he is not prepared to act asact as a father to the child, and urges the woman to to terminate her pregnancyundergo an abortion. The woman refuses  and declares that she intends to raise the her child alone, as a single single motherparent. Subsequently, the couple reach an agreement according to which the man declares that he does not consider himself the child’s father , and undertakes not to claim the the status of parent in the future. He also renounces any future claim of guardianship, maintenance, custody and contact residence time, and involvement in raising the child. On her part, tThe woman declares that she intends to serve be as a single mother to the child, and that she has the skill ability and means to carry out this intention. The woman also undertakes not to initiate, herself either directly or through the  child to be born, any paternity claim against the father, and not to make for herself or on behalf of the child any claims arising from parentagehood, such as child supportmaintenance. In myall the classes I teach, the students’ response of the students to such agreements is the same: t. The law should not give legal effect to the such an agreement because it harms the child’s economic and emotional best interestswellbeing of children, and imposes on the public the financial burden of raising a child that ought to be should have been placed on the father. Another type line of reasoning opposes agreements waiving parentage  agreements of this type based on moral criticism of the a father who seeks to relinquish his rights and duties with respect to wishes to repudiate  his child. The students’' reaction reflects the law in nearlypractically the entire Western world , which does not recognize contractual repudiation revocation of paternity parentage in the circumstances mentioned and for the reasons presented.[footnoteRef:6] The unequivocal position of Western law toward agreements waiving parentage contracts repudiating paternity becomes less self-evident when we consider its the law’s position regarding anonymous sperm donations. Many Western countries have legislation regulating sperm donations by donors who do not intend to serve as fathers.[footnoteRef:7] In most countries, albeit not in all, countries, such this type of donation is permitted allowed for for heterosexual and partners of different sex, for same-sex partnerscouples, [footnoteRef:8]  and for single single mothers.. [footnoteRef:9] In a large part number of cases, the legislation stipulates that the donor will not be recognized t serve as the legal father.[footnoteRef:10] In some countries—, but  again, not in all—, there are laws rules regulatinge the prohibition, the possibility, or the necessity of allowing donor-conceived children  children born from the donation to receive information about the their donor’s identity upon reaching the age of 16 or  18.[footnoteRef:11]	Comment by Susan Doron: Does it necessarily impose a burden on the public, or only if the woman is unable to support herself and her child? [6:  See Marsha Garrison, Law Making for Baby Making: An Interpretive Approach to the Determination of Legal Parentage, 113 HARV. L. REV. 835, 886–889, 892–895 (2000) referring  to law in the United States, Australia as well as international treaties  On the poverty of children in single-parent families as a reason for invalidating agreements to deny parentage. See also  Yehezkel Margalit, Artificial Insemination from Donor (AID) – From Status to Contract and Back Again?, 21 B.U. J. SCI. & TECH. L. 69, 97–98 (2015) see also Estes v. Albers, 504 N.W.2d 607 (S.D. 1993); G.E.B. v. S.R.W., 661 N.E.2d 646 (Mass. 1996); Johnson-Steeves v. Lee, [1997] 203 A.R. 192, para. 53–54 (QB) (Alta. Can.)
Also see, in this context, the legal arrangement accepted in Ontario - according to which the father of a child from sexual relations can be considered a donor, provided that the agreement on the matter was drawn up before the sexual relations took place, All Families Are Equal Act (Parentage and Related Registrations Statute Law Amendment), 2016, S.O. 2016, c. 23 (Can.) see also Robert Leckey, One Parent, Three Parents: Judges and Ontario’s All Families Are Equal Act, 2016, 33 INT’L J.L. POL’Y & FAM. 298 (2019)
]  [7:  See Elodie Decorte, Donor Conception: From Anonymity to Openness, in PLURALITY AND DIVERSITY OF FAMILY RELATIONS IN EUROPE 143 (Katharina Boele-Woelki & Dieter Martiny eds., 2019); pp. ]  [8:  See in USA Douglas NeJaime, The Nature of Parenthood, 126 YALE L. J. 2260, 2296, 2367–2369 (2017)]  [9:  כך למשל, בשוודיה שונה החוק ב-2016 והוא מאפשר כיום תרומת זרע גם עבור אם יחידנית (ראוVotering: betänkande 2015/16: SoU3 Assisterad befruktning för ensamstående kvinnor, förslagspunkt 1, SVERIGES RIKSDAG, (Jan. 13, 2016) (Swed.), http://bit.ly/3hMVq5K). אף בהולנד החוק מאפשר תרומת זרע עבור אם יחידנית מבלי לקבוע תנאים מגבילים שאינם נדרשים ממי שמצויה בזוגיות (ראו Heleen Weyers, Mandatory Sperm Donor Registration: Instrumental, Symbolic or Somewhere in Between: A Comparison of Laws, 3 EUR. J. COMP. L. & GOVERNANCE 24, 30–31 (2016)). אף באנגלייה חל שינוי בחוק (ראו Human Fertilisation and Embryology Act 2008, c. 22 §14(1), 14(2) (Eng.)), ועל פי הנוסח החדש שהתקבל ב-2008: “A woman shall not be provided with treatment services … unless account has been taken of the welfare of any child who may be born as a result of the treatment (including the need of that child for supportive parenting, and of any other child who may be affected by the birth” (ההדגשה הוספה – ש"ל). לעומת זאת, על פי הנוסח הישן האישור לטיפול חייב התייחסות לצורך של הילד באב (ראו Human Fertilisation and Embryology Act 1990, c. 37, § 13(5) (Eng.)). לוויכוח בין אנשי המקצוע לאחר קבלת החוק, ראו ERIN NELSON, LAW, POLICY AND REPRODUCTIVE AUTONOMY 275 (2013). לדרך ההתמודדות של סוכנויות קליניות עם הצורך לבדוק את איכות ההורות במקרה של אם יחידנית, ראו Natalie Gamble, Considering the Need for a Father: The Role of Clinicians in Safeguarding Family Values in UK Fertility Treatment, 19 REPRODUCTIVE BIOMED. ONLINE 15, 17 (2009);Gordana Kovaček Stanić & Sandra Samardžić: Assisted Reproductive Technologies: New Family Forms and Welfare of Offspring in Comparative Family Law, in FAMILY LAW AND FAMILY REALITIES 235 (Carol Rogerson et al. eds., 2019). כאמור, בארצות הברית במרבית המדינות תרומה תתאפשר הן עבור נשים נשואות והן עבור נשים יחידניות, אך עדיין קיימות מדינות רבות שבהן תרומת זרע תותר רק עבור נשים נשואות. ראו Downey (לעיל ה"ש 21), המונה בה"ש 92 מדינות שבהן החוקים העוסקים בתרומת זרע מוגבלים לנשים נשואות. ]  [10:  See Unif. Parentage Act §§ 901–905 (Unif. Law Comm'n (2017)]  [11:  The current tendency of many western countries especially in Europe is to claim for the mature  children rights to  receive information about the donor’s identity . Yet in certain countries  there is no obligation to reveal the identity of the donor to the children, and in some it is not possible at all. In certain legal systems  there are different routes that can be chosen. To survey see Elodie Decorte, Donor Conception: From Anonymity to Openness, in PLURALITY AND DIVERSITY OF FAMILY RELATIONS IN EUROPE 143 (Katharina Boele-Woelki & Dieter Martiny eds., 2019); Nadia M. Alfonso-Aleman, Children Conceived through Assisted Reproduction: The Extent and Limits of Their Right to Know Their Biological Origins. A Comparative Legal Approach among the Jurisdictions of United Kingdom, Sweden, Netherlands, United States, Spain, and Argentina, 25 ILSA J. INT'L & COMP. L. 435 (2019)
] 

The support of Western law for anonymous sperm donations in general, and in particular when the recipient is a single single mother, raises the question of the relationship between the aversion to to  agreements waiving parentage contractual repudiation of paternity by a geneticbiological father of a child born conceived from intercourseout of sexual relations, and the establishment of an anonymous donations  system that enables the de facto legal separation of the geneticbiological father from the donor-conceived child born following the donation. According to one alternative, the difficulty in agreements in which the a geneticbiological father relinquishes waives  his parentage al responsibility and role concerns has to do with the harm to BIRC considerationsthe interest of the child.[footnoteRef:12]  If the law condemns the result of dissolving a the father waiving his parentage, 's connection and hence his economiccal[footnoteRef:13] and emotional responsibility[footnoteRef:14] toward his biological child, including by alienating the separation of the child from its his or her rootsbiological heritage and parentage,[footnoteRef:15] how can it allow permit an identical practical result outcome through via the mechanism of anonymous sperm donations in general,[footnoteRef:16] , and in particular to single of such donation to single mothers, in particular?.  [12:  See הצדקה תועלתנית]  [13:   Peregood v. Cosmides, 663 So. 2d 665 (Fla. Dist. Ct. App. 1995)]  [14:  See  Paul R. Amato, The Impact of Family Formation Change on the Cognitive, Social, and Emotional Wellbeing of the Next Generation, 15 FUTURE OF CHILDREN 75 (2006)]  [15:  Naomi Cahn, The New Kinship, 100 GEO. L.J. 367 (2012); Oliver Hallich, Sperm Donation and the Right to Privacy, 23 NEW BIOETHICS 107, 109 (2017)]  [16:  For a debate on the emotional effects of anonymous sperm donation, see Ethics Committee of the American Society for Reproductive Medicine, Informing offspring of their conception by gamete or embryo donation: a committee opinion, 100 Fertility & Sterility 45 (2013)] 

The difficulty in reconciling a policiesy of rejecting agreements waiving parentage contractual repudiations of parenthood and with policies the policy that permitting allows anonymous sperm donations also arises in the alternative situation, where rejecting in which the disqualification of agreements waiving parentage contractual repudiations of paternity reflects a moral moral criticism of the a geneticbiological father who renounces his natural responsibility toward his child.[footnoteRef:17] If absolving oneself economically and emotionally from responsibility toward the a child that one has created brought into the world is a moral wrong, the question arises again as to why the law allowed permitsthe establishment of an anonymous sperm sperm donations mechanism, which thereby createing the practical conditions for a biological biological father to renounce any parental duties towardwash his hands of his child.  [17:  Seana Valentine Shiffrin, Wrongful Life, Procreative Responsibility, and the Significance of Harm, 5 LEG 117, 141–144 (1999).] 

III. Added complexity—Are . Tknown he known donors merelyr: dDonors, or repudiating fathers who have revoked parentageparent?
Before attempting to reconcile the tensions between  non-recognition in Western law’s refusal to recognize  of agreements waiving parentage contractual repudiation of parenthood and the support by the same legal systems of anonymous donations mechanisms, I would like to add some complexity to the topic by presenting a third case. , which I will refer to this case as the known donor or agreement about a known donor agreementation. Similarlr to agreements waiving parentagey to the contractual repudiation of parenthood, this scenarioit involves a man and a woman who have agreed that a child created using the man’s sperm the child to be born of the man's sperm will be considered considered the woman’'s child only. However,Nevertheless, unlike the previous scenario where there was a contractual repudiationwaiving of parentage after a pregnancy that resulted from sexual relations, this situation involvesparenthood, this is not a child created as a result of having had sexual relations and of a retrospective agreement, after the woman became pregnant, but it involves  a man who, from the outset,beginning agreed to help the the woman conceive by donating his sperm to be used for in vitro inseminationthrough. in vitro fertilization. The casecase of  of the the known donor is therefore similar to that of the anonymous donor, but unlike the anonymous donor, here this one the donor is known to, and specifically selected has been selected by,  the intended mother. In at leastAt least in a portion of known donor cases, the donor and the mother had a previous relationship. In these cases, it is likely that the donor will know be acquainted with the child, and that the mother will reveal inform to the child who about the identity of their the geneticbiological fatherr is, perhaps already before the child reaches adulthoodin childhood.  
[bookmark: _Ref23857816]Contrary to the firm  position of Western law against agreements waiving parentagecontractual repudiation of paternity, the position regarding of various legal systems toward known donor agreements ts concerning a contribution from a known donor is more varied.  andIn in many countries,  thethere is confusion regarding over understanding the exact legal situation. is evident[footnoteRef:18]  [18:  לסקירה של פסיקה מגוונת שהגיעה לתוצאות שונות בנושאים אלה בארצות הברית, ראוAlexa E. King, Solomon Revisited: Assigning Parenthood in the Context of Collaborative Reproduction, 5 UCLA WOMEN'S L.J. 329, 349–355 (1995);Martha M. Ertman, What’s Wrong With a Parenthood Market?: A New and Improved Theory of Commodification, 82 N.C. L. REV. 1, ch. 5 (2003). עוד ראו Harvey L. Fiser & Paula K. Garrett, It Takes Three, Baby: The Lack of Standard, Legal Definitions of Best Interest of the Child and the Right to Contract for Lesbian Potential Parents, 15 CARDOZO J.L. & GENDER 1 (2008). לסקירות מן השנים האחרונות, ראו Deborah L. Forman, Exploring the Boundaries of Families Created with Known Sperm Providers: Who's in and Who's Out?, 19 U. PA. J.L. & SOC. CHANGE 41, 47–58 (2016) (לסקירה פרטנית של פסקי הדין שעסקו בתורם ידוע ואימהות יחדניות, ראו שם, בעמ' 51–47). כן ראוJennifer Nadraus, Dodging the Donor Daddy Drama: Creating a Model Statute for Determining Parental Status of Known Sperm Donors, 53 FAM. CT. REV. 180 (2015). כל הכותבים במסגרת כך מבקרים את אי-האחידות במצב המשפטי הקיים. לעמימות ששררה בעבר בנוגע לנושא בקנדה, ראו למשל Cameron & Gruben, לעיל ה"ש 12, בעמ' 668. כן ראו את הביקורת אצל .Fiona Kelly, Equal Parents, Equal Children: Reforming Canada's Parentage Laws to Recognize the Completeness of Women-Led Families, 64 U.N.B.L.J. 253 (2013). עם זאת, כפי שנראה בהמשך, חקיקה חדשה באונטריו ניסתה להפוך את הכללים לברורים יותר. לעמימות בנוגע למצב באנגלייה, ראו .Leanne Smith, Tangling the Web of Legal Parenthood: Legal Responses to the Use of Known Donors in Lesbian Parenting Arrangements Lest, 33 LEGAL STUD. 355 (2013).] 

[bookmark: _Ref54953858][bookmark: _Ref30412187][bookmark: _Ref30699389][bookmark: _Ref30615484]In some couSome states ntries, such agreements are unequivocally disqualifiedban such agreements, and from the legal perspective, the the donor is considered the child’s social and legal father for all intents and purposes.[footnoteRef:19]. In other countries, however, the knowna known donodonor isr is not considered the legal or social father of any children created from his sperm, even if he wishes to withdraw revoke from the original agreement and act as a functioning legal father.r[footnoteRef:20]. In some legal systems, a distinction is made between donations through an institutionalized licensed process and a private engagementagreement,[footnoteRef:21] whereas yet other legal systems do not insist on the an institutional element aspect as a condition for recognizing the parties’ ' consent and they are satisfied with a written contract between the parties.[footnoteRef:22]. Furthermore, similar to the trend in various legal contexts to moderate soften judgments, there have been cases where were also found where, despite the absence of a written agreement, the court concluded from the behavior of the parties about that there had been an intention to donate donate sperm, and thus defined the biological biological father as a donor.[footnoteRef:23]. InYet, in other cases, the courts have ruled that late later parental behaviors may prevail over original consent, according to which the donor will would not be considered a legal parent.[footnoteRef:24] Furthermore, reflectingas expression  of the “"private approach”"  toward the known donationdonor  agreements, under certain circumstances in Ontario, and Quebec,'s  , it is possible under certain circumstances to consider a geneticbiological parent who has intercourse  sexual relations with a woman - out of a desire to assist in creating a child, childbirth but without parental responsibilitresponsibility, is considered a donor and not a legal fathery, as a donor who is not considered a father from the legal point of view.[footnoteRef:25] In  this spirit also in academic literaturediscourse, too,  , there are those who support expanding the ccontractual freedom of the parties to determine whether the biological biological father will serve as the child’s a legal father.[footnoteRef:26] The “"contractual approach”" is also evidencedreflected in the positions supporting that valid  interim arrangements that determine partial parental status for the biological biological father.[footnoteRef:27]. Finally, there some scholars are positions that denyoppose a categorical determination and seek argue for determining to determineparentage on a case-by-case basis who the parent is, in a specific case, according toon the basis of BIRC considerationsthe best interests of the child. [footnoteRef:28]	Comment by JJ: Does this accurately reflect your meaning?	Comment by Susan Doron: This seems somewhat vague - in what contexts? Of agreements generally? In what circumstances?	Comment by JJ: Does this change correctly reflect your meaning? Otherwise this is a fragment. [19:  ראו לדוגמה C.M. v. C.C., 377 A.2d 821 (N.J. J. & D.R. Ct. 1977) (שבו למרות הסכמת הצדדים המקורית הכיר בית המשפט באב כהורה); Kesler v. Weniger, 744 A.2d 794 (Pa. Super. Ct. 2000) (במקרה זה הייתה מחלוקת עובדתית בשאלה אם בני הזוג הסכימו מלכתחילה לתרומה, אולם בית המשפט ציין שגם אם הייתה מתקבלת טענת האב שכוונתם הייתה ליצור הסכם, לא יינתן לו תוקף); In re Parentage of J.M.K., 119 P.3d 840 (Wash. 2005) (שאף בו נדחה הסכם בין תורם ידוע לנתרמת ולפיו לא יוכר התורם כאב). לטענה כי העמדה הדוחה את תוקף ההסכם במקרה של תורם ידוע היא העמדה הרווחת במרבית מדינות ארצות הברית, ראו King, לעיל ה"ש 46, בעמ' 355–349 (שבהם היא מצביעה על פסקי דין ספורים שהם חריגים למגמה הכללית הזו). בעבר זו הייתה הגישה גם בקנדה, ראו עניין Johnson-Steeves (לעיל ה"ש 19) שם הילד נוצר מתרומת זרע אנונימית דרך קיום יחסי מין, אך השופטת בפסק דין זה קובעת שהחלטתה אינה קשורה לדרך שבה הילד נוצר, והיא הייתה מגיעה למסקנה זהה אם היו משתמשים בהפריה חוץ-גופית. כן ראוCaufield v. Wong, 2007 ABQB 732, 162 ACWS (3d) 973 (Can.) . עם זאת, דומה כי הדין בקנדה השתנה, ולפחות בחלק מן הפרובינציות תרומה ידועה מנתקת את הזיקה המשפטית בין התורם לילד, ואפילו קיום יחסי מין לא תמיד ימנע את הסיווג המוסכם של הפעולה כתרומה (ראו ה"ש 52 להלן). באוסטרליה קיימת מורכבות פרשנית הנובעת מכך שנושא ההורות מוסדר הן בחקיקה מדינתית והן בחקיקה פדרלית. עם זאת, מפסק דין שניתן לאחרונה עולה כי ההגדרה הביולוגית-גנטית של ההורות תוליך לכך שתורם ידוע יוגדר כאב מן הבחינה המשפטית. ראו Masson v Parsons & Ors [2019], HCA 21, p.26 . לשלילת האפשרות להתייחס לתורם ידוע כתורם בישראל ראו להפנות לפסק דין ניגל.]  [20:  כך למשל Ferguson v. McKiernan, 940 A.2d 1236, 1239 (Pa. 2007), שעסק בהסכם פרטי לקבלת תרומת זרע מתורם מוכר, ולפיו לא יוגדר התורם כאב ולא יישא באחריות הורית. הערכאות הנמוכות סברו, כמו גם שופט המיעוט בבית המשפט העליון של פנסילבניה, כי מדובר בהסכם לשלילת הורות שאין לאוכפו. לעומת זאת, בית המשפט העליון של פנסילבניה הכיר בדעת רוב בהסכם ופטר את האב ממזונות והדגיש שהוא גם לא יהיה זכאי לזכויות הוריות. לתמיכה בדעת הרוב ולהצעת הסדר חקיקתי שלפיו התורם לא ייחשב אב אלא אם כן יסכימו הצדדים במפורש ובכתב אחרת, ראו Nadraus, לעיל ה"ש 46. לפסיקה דומה, המגיעה למסקנה כי התורם הידוע אינו נחשב הורה, ראו L.O. v. S.J., 2006 QCSC 302 (Can. Que.); A. v. B, C & X, 2007 QCCA 361 (Can.);M.R.R. v. J.M, לעיל ה"ש 19. אף החקיקה באונטריו קבעה כי הסכם בטרם ההליך המקבע את מעמדו של התורם כתורם יוכר בבית המשפט, והתורם לא יוכר כאב (ראוLeckey , לעיל ה"ש 19). לפתיחת הפתח להכרה בתורם ידוע כתורם שאינו אב בדנמרק, ראו Herrmann, לעיל ה"ש 12, בעמ' 509. אף בגרמניה חקיקה חדשה פתחה את הפתח להכרה בתורם ידוע כתורם שאינו אב. ראוMÜNCHNER KOMMENTAR ZUM BÜRGERLICHEN GESETZBUCH FAMILIENRECHT II 173–175 (Franz Jürgen Säcker & Rolan Rixecker eds., 7th ed. 2017). ]  [21:  להתייחס למצב המשפטי בחלק מן המדינות בארצות הברית ומצב בקוד לפני השינוי שדרש מעבדה מוסמכת. ]  [22:  למפנה בקוד האחיד בארצות הברית ולהשפעתו על מדינות שונות המסתפקות כיום בהסכם כתוב ואינן דורשות מרפאה ממוסדת, ראו Forman, לעיל ה"ש 46 ובמקורות המצוינים שם בה"ש 15. עם זאת, פורמן (שם, בה"ש 16) מצביעה גם על מדינות אחרות שבהן הדרישה למרפאה שקיבלה אישור ממוסד עודנה בתוקף. נוסף על זה, במרבית מדינות ארצות הברית לא תעניק הפריה ללא מעורבות רופא בשיטת עשה זאת בעצמך מעמד של תורם. לסקירה עדכנית ראו Elizabeth Watkins, Who's Your Daddy?: In Vitro-Fertilization and the Parental Rights of the Sperm Donor, 30 U. FLA. J.L. & PUB. POL'y 131 (2019).
לביקורת על כך ולהצעה לאפשר הכרה במעמד של תורם גם כאשר ההזרעה נעשית בהסדר פרטי, ראו Nadraus, לעיל ה"ש 46. דרך נוספת למסד תרומה – נוסף על דרישת המרפאה, או במקומה – היא השימוש בטפסים מדינתיים. לדיון בדרך זו, ראו Forman, שם. לגישת ביניים – שלפיה כאשר מדובר במרפאה ובדרך ממוסדת ברירת המחדל היא של תורם ונדרש הסכם נוגד כדי להגדיר את התורם כאב אך כאשר מדובר במרפאה ובדרך לא ממוסדת ברירת המחדל היא שהתורם יוגדר כאב אך ניתן להסכים בכתב אחרת – ראו את החוק הנוכחי של קליפורניהCAL. FAM. CODE § 7613(a)(12) (West 2015). לתיאור מפורט של הסדר בוויקטוריה שבאוסטרליה המעודד בחירת תורם מראש, ראו Finding a Donor, VARTA (last visited, Jan. 6, 2020), http://bit.ly/39as0dM; ענבר, לעיל ה"ש 25, בעמ' 34–35. לאפשרות באוסטרליה לקחת מתורם ידוע את מעמדו כאב באמצעות התקשרות הסכמית, ראו Smith, לעיל ה"ש 46, בעמ' 358. עוד בנוגע למצב באוסטרליה, ראו Federal Family Law Act 1975, §60H. לאינטראקצייה המורכבת בין הדין הפדרלי לבין הדינים בפרובינציות השונות ולמסקנה שלפיה בסופו של תהליך בנות זוג המשתמשות בתורם ידוע חשופות לכך שהוא יוכר כאב על פי המבחן הגנטי, ראו לאחרונה Parsons and Anor & Masson, [2018] FamCAFC 115 (2018). ]  [23:  ראו למשל באונטריו M.R.R. v J.M, לעיל ה"ש 19, פסק דינה של השופטת Fryer.]  [24:   לטענה שיש להתבסס על התנהגות מאוחרת לצורך קביעת הזהות ההורית ראו למשל Watkins, לעיל הערה , בעמ'  ]  [25:  ראו לדוגמה L.B. & E.B. c G.N., 2011 QCCS 348, p.7 [L.B] (Can.) (אומנם בפסק דין זה נדחתה הטענה שהאב הגנטי הוא תורם בלבד, אך בית המשפט הכיר באפשרות זו אשר מוכרת בחוק בקוויבק). כן ראו באונטריו עניין M.R.R. v. J.M, לעיל ה"ש 19. לחוק באונטריו, ראוAll Families Are Equal Act (Parentage and Related Registrations Statute Law Amendment), S.O. 2016, c. 23 – Bill 28 §7(4) (Can.). למאמר על החוק באונטוריו, ראו Leckey, לעיל ה"ש 19. לאפשרות להכיר בפרויקט הורי באוסטרליה וכפועל יוצא מכך לשלילת מעמדו של התורם הידוע כאב אפילו מדובר בקיום יחסי מין, ראו Damian H. Adams, Shahid Ullah & Sheryl de Lacey, Does the Removal of Anonymity Reduce Sperm Donors in Australia?, 23 J..L & MED. 1 (2016); Assisted Reproductive Treatment Act 2008 (Austl.);Artificial Conception Act 1985 (WA) sec. 6A (Austl.) , אשר שימש בסיס להחלטה בעניין W v. G, [1996] 20 Fam. L.R. 49 (Austl.) (שם נקבע שתורם ידוע אינו האב הביולוגי אלא אם היה נשוי לאם הביולוגית בעת מתן התרומה). עוד ראו את פסקי הדיןRe B & J, [1996] 21 Fam. L.R. 186 (Austl.); Re Patrick, [2002] 28 Fam. L.R. 579 (Austl.), שבהם נקבע כי תורם ידוע לא נחשב הורה ביולוגי. עם זאת עמדות אלה הן החריג, ודומה כי במרבית המדינות קיום יחסי מין שולל את מעמדו של האב הביולוגי כתורם. ראו על כך למשל Tripp v. Hinckley, 736 N.Y.S.2d 506 (App. Div. 2002) (שם קבע בית המשפט כי טובת הילד גוברת על ההסדר המקורי בין הצדדים, ולכן דחה את טענתה של האם שהאב הביולוגי הוא בגדר "תורם זרע", ואין לחרוג מההסכם בין הצדדים). כן ראו גם מקורות המצוינים אצל Forman (לעיל ה"ש 46, בה"ש 18) של מדינות בארצות הברית שבהן הליך רפואי, בשונה מקיום יחסי מין או אפילו הזרעה פרטית ללא מעורבות רופא, אינו נחשב לתרומה. לדין בהולנד – המאפשר בתנאים מסוימים הכרה במי שהיה עם אישה כתורם, ראו Vonk, לעיל ה"ש 52. ]  [26: , ראו Polikoff (להלן ה"ש 64), המציגה תמיכה מוחלטת בהסדרים חוזיים בנושא, לרבות הסכמים שבהם התורם הידוע יוצא לחלוטין מן התמונה, כמו גם הסכמים המעניקים לתורם זכות להסדרי ראייה חלקיים עם הילד. ראו גם Kelly (לעיל ה"ש 46), תומכת במתן אפשרות להתקשרות פורמלית שבמסגרתה מוגדר תורם זרע ידוע כתורם ונשללות ממנו הזכויות ההוריות. כפי שראינו, גם בפסק הדין בעניין Ferguson v. McKiernan (לעיל ה"ש 49), הביע בית המשפט עמדה חוזית פרטית שהכירה בהתקשרות פרטית לקביעת הורות.]  [27:  See Kelly ?]  [28:  See Kelly See also Elizabeth Watkins שמציעה מודל מעורב הלוקח בחשבון הן את כוונת הצדדים והן את טובת הילד במקרה הספציפי ] 





VI. “Private” Approaches Towards Agreements Waiving Parentage 
Having surveyed current legal approaches towards the three types of agreements in which a father’s parentage is relinquished, I will now examine the various normative positions that seek to set standards for distinguishing between these cases.
A. The Contractual Approach – Intentional 
[bookmark: _Ref21692968]The first line of thought that seeks to distinguish between these different cases is based on the consensual approach to parentage, or on the approach that bases parentage on the intention to assume parental responsibility. Below, I refer to both versions as the consensual-intentional model.[footnoteRef:29] This model, which reflects liberal perceptions of law, recognizes the ability of a man to decide that he wishes to donate sperm without assuming parental responsibility for any resulting child. Concurrently, this model assumes that the law has a duty to respect the right of single women to take sole responsibility for raising a child in a single-parent family. Presumably, such an approach should respect not only sperm donations agreements but also agreements waiving parentage made after the mother has become pregnant as a result of intercourse with the man. This is because, in this case too, the biological father of the resulting child does not intend to act as its social or legal parent, while the mother is willing to take on the responsibility of single parenthood. Still, it can be assumed that the consensual approach can distinguish between the two cases.  [29:  See Marjorie Maguire Schultz, Reproductive Technology and Intent-Based Parenthood: An Opportunity for Gender Neutrality, WIS. L. REV 297 (1990);.Nancy D. Polikoff, Breaking the Link between Biology and Parental Rights in Planned Lesbian Families: When Semen Donors are Not Fathers, 2 GEO. J. GEN. & L. 57 (2000);MARTHA M. ERTMAN, LOVE'S PROMISES: HOW FORMAL AND INFORMAL CONTRACTS SHAPE ALL KINDS OF FAMILIES (2015); Margalit, לעיל ה"ש 14. עם זאת, קיימים הבדלים בין הגישות המובאות בה"ש זו. מרגלית, ובמידה מסוימת הרטמן (Ertman), תומכים בפיקוח ציבורי הדוק על ההסכמים הפרטיים, לעומתם פוליקוף (Polikoff) ושולץ (Schultz) תומכים בחופש חוזים רחב יותר.] 

[bookmark: _Ref22448395]Anonymous donations involve a thoughtful and conscious decision by both biological parents to participate in the process of conceiving a child for whom only the mother will assume legal parental responsibility. In contrast, in the situation of agreements waiving parentage made after a child was conceived as a result of intercourse, the parties did not initially plan for a child at all, let alone to contribute to the child or raise him or her in a single-parent family. Rather, they “found themselves in a situation.” Under these circumstances, the father’s decision to waive his parentage and the mother’s decision to assume sole parental responsibility for the child cannot be accepted as a thoughtful and conscious decision.[footnoteRef:30] Another justification for the distinction may be based on gender power gaps and the concern that single women are more vulnerable during pregnancy or after childbirth to pressures reflecting these power disparities. As a result, they may enter into agreements that do not reflect their true will.[footnoteRef:31] These distinctions between decisions made prior to the sperm donation process and agreements entered into after natural conception following intercourse are salient. Therefore,  the validity of consent, or recognition of the intention to waive parentage must be limited to the stage before initiating the process of conceiving a child. It is not possible to validate such consent retroactively.	Comment by Susan Doron: מעט מגושם 
חסר מילת קישור כמו לעומת זאת  [30:  See וראו ברוח דומה את הציטוט הזה מפסק דין באונטריו בעניין M.R.R. v J.M, לעיל ה"ש 19, פס' 164 לפסק הדין:“Decisions as to whether or not to be a parent to a child are far better reached in a dispassionate setting rather than in the emotional place following the conception and birth of the child”. לחשיבות ההסכמה במקרים של הפריה מלאכותית, ראו גם עניין L.B. & E.B. c G.N., לעיל ה"ש 54, פס' 64 לפסק הדין..]  [31:  For concerns about the consequences of gender power differences on marital agreements, see Orit Gan, Contractual Duress and Relations of Power, 36 Harv. J.L. Addition: & Gen. 171 (2013); to add. .] 

Regarding such cases, the distinction between agreements waiving parentage and anonymous donations from the perspective of the consensual-intentional approach is undoubtedly salient. Nevertheless, I wish to raise two reservations: one general towards the consensual approach to parentage, and the second concerning its application in this specific case, even if it were adopted in other contexts. 	Comment by Susan Doron: Which specific case - the Hebrew is simply : השנייה העוסקת ביישומה במקרה הספציפי

Are you referring to the case of a relinquishment of parentage agreement entered into retroactively?
[bookmark: _Ref51575923][bookmark: _Ref51575940]First, I would note that at least until today, despite some “enclaves” with contractual characteristics, such as surrogacy agreements and egg donation agreements,[footnoteRef:32] most legal methods have rejected any contractual definition of parentage, both as a sufficient or necessary means of creating legal parentage and, even more so, as a means of negating or terminating it.[footnoteRef:33]  For example, in cases when intercourse occurs without the intention of conceiving a child, most legal systems do not allow parentage to be waived based on a lack of intention to be a parent or on allegations that the woman created a false impression about the risk of conceiving a child during the relationship.[footnoteRef:34] In general, family law, unlike matrimonial law, typically does not accept agreements in which parents willingly exempt each other from rights and/or obligations related to their parenthood.[footnoteRef:35] As I explain below, there is a need for some coordination between the ethics guiding parent-child law in general, especially family laws that define who is a parent. Therefore, in a legal world that does not accept intention or consent as guiding principles of the law governing parent-child relations, it is not self-evident that determinations of parentage should be based on the agreements and intentions of the couple. In any event, under existing law, legal methods based on the consensual approach to parenthood cannot rely on a contractual test proposed to distinguish between agreements relinquishing parentage and sperm donations. Consequently, the parties’ agreement that a child’s biological father will not be the child’s legal father should not be decisive in determining the validity of an agreement waiving parentage following a pregnancy entered into unintentionally following intercourse or in the case of an anonymous donation. 	Comment by Susan Doron: כאן במקור זה היה דיני הורים וילדים לעומת דיני הזוגיות וזה הלך לאיבוד לגמרי.	Comment by Susan Doron: Is family law correct, or do you mean family law governing parent-child relationships?	Comment by JJ: Not supposed to determine what? This sentence kind of gets lost in the middle	Comment by Susan Doron: Does this correctly reflect your intention? [32: .]  [33: I'm sorry, but your text seems to be a mix of different languages and is not clear. Could you please provide a clear text in one language for translation? ]  [34:  Translation: 
Please bring the articles on compulsory parenthood. ]  [35: SEE לאופי הקוגנטי של חובת ההורים כלפי ילדיהם, ראו גם עניין Bassett v. Saunders, לעיל ה"ש 19, בעמ' 1201:“The rights of support and meaningful relationship belong to the child, not the parent; therefore, neither parent can bargain away those rights”. כן ראו Margalit, לעיל ה"ש 14. מרגלית מבקש להגדיר את ההורות כסטטוס מודרני. כלומר קביעת ההורות תהיה בהסכמה, אך תכניה ייכפו על פי החוק. לתיאור ההיבט הכופה של דיני הורים וילדם הקיימים ראו גם Forman, לעיל ה"ש 46, בעמ' 90 (פורמן סבורה כי יש לרכך היבט זה של הדין הקיים). 

] 

In contrast, those advocating a contractual approach to parenthood contend that the consent of the parties should not only legitimize anonymous donations but should also open the door to recognizing agreements waiving parentage following natural conception. Indeed, as noted above, from a consent perspective, several differences between the cases can be discerned. However, the distinction is not a sharp one. If the law recognizes the consent concept of parenthood, including the possibility of agreeing that a child’s biological father will not be considered its social and legal father, as in the case of anonymous donations, the contractual difficulties inherent in agreements waiving parentage could be addressed through broad use of contractual doctrines dealing with power gaps and various pressures, such as oppression, deception, and coercion. However, it would not be necessary to prohibit these agreements outright. 	Comment by Susan Doron: קונסנזוג זה לא המילה הנכונה צריך להיות consent 
In any event, it is clear that even if the contractual approach justifies the distinction between agreements waiving parentage and anonymous sperm donations, it does not explain the distinction between anonymous and known donors. This is because even in the case of a known donor, the situation still involves a donor and a mother who have planned their actions even before a child is conceived, and not a man and a woman who reacted to an unplanned pregnancy. According to this approach, if contractual reasons are used to justify waiving paternal responsibility in the case of anonymous donations—where it is agreed in advance that the biological father will not serve as the legal father—there is no justification for prohibiting known donations. In fact, the establishment of such a mechanism should be supported. Moreover, due to the emphasis on the private, non-institutional aspect of parenthood, there is no need to insist that a licensed clinic or sperm bank mediate between the donor and recipient, and private arrangements made between a known donor and a recipient before a child is conceived should be recognized.[footnoteRef:36] In this sense, the approach should support arrangements similar to those found in Ontario, where private agreements for sperm donations are recognized, even if the child is conceived as a result of sexual relations.[footnoteRef:37] These arrangements may also be extended to explicit agreements made before conception/intercourse. Certainly, according to this approach, the parties’ freedom of contract should be respected, and they should be allowed to establish a status of partial parenthood.  [36: ואכן, רבים מהתומכים בהכרה במסלול התורם הידוע כתורם מתבססים על הגישה החוזית להורות. ראו בעניין זה Margalit, לעיל ה"ש 14; Elizabeth E. McDonald, Sperm Donor or Thwarted Father? How Written Agreement Statutes are Changing the Way Courts Resolve Legal Parentage Issues in Assisted Reproduction Cases, 47 FAM. CT. REV. 340 (2009). עם זאת, ייתכן שגם מנקודת המבט החוזית תיתכן הבחנה בין תרומה ידועה במסלול ממוסד המבטיח התקשרות מסודרת בהסכם מוקדם לאחר קבלת המידע הרלוונטי, לבין התקשרות פרטית בשיטת עשה זאת בעצמך שבעניינה מתעורר חשש שהצדדים אינם מודעים לחלוטין למשמעותה של ההתקשרות המוקדמת..]  [37:  See supra note ] 

B. The best interests of the child 
The second line of argument regarding agreements waiving parentage focuses on their impact on BIOC considerations. According to this approach, such agreements, as well as other agreements between parents in which any children’s rights are abrogated, are not valid due to the harm they cause to the child, who loses the right to economic support and a personal relationship with his or her father. However, as discussed in the previous section, the readiness to subordinate agreements waiving parentage between a child’s biological parents to the child’s welfare gives rise to the question of why Western legal methods allow a sperm donations mechanism that ultimately leads to a similar outcome. This argument is particularly strong in the case of single-parent families, partly in light of studies that indicate the comparatively high economic and emotional risk for children in such households.[footnoteRef:38] Indeed, at least in the context of a known donor, there are judicial positions that deny the possibility of entering into any agreement in which a known donor would not be considered a parent due to BIRC considerations.[footnoteRef:39] However, these positions actually exacerbate the problems involved in being willing to accept the anonymous donations route. 	Comment by JJ: Should this be BIRC [38:  ]  [39:  See fargeson ] 

To resolve the apparent inconsistency between agreements waiving parentage and the situation of anonymous donations, one can turn to the distinction between the best interests of an existing child and those of a hypothetical future child. Agreements waiving parentage are invalid because they harm the best interests of a specific child who is to be born in any event, and all the more so in the case of a child who has already been born. This is because they sever the child’s connection with and infringe on his or her right to receive financial support from and enjoy an emotional relationship with the biological father. At least in the case of the single mother, this harm is inflicted without another parent taking it upon themselves to fill the void. However, anonymous donations are allowed—even if in practice it would result in alleged harm to a donor-conceived child because an agreement to waive parentage is allowed in such cases. Claims regarding the best interests of a future child, which if accepted would prevent that child being born, are not admissible. 	Comment by Susan Doron: This is an accurate translation of לפחות במקרה של האם היחידנית פגיעה זו נערכת ללא שהורה אחר נוטל על עצמו למלא את החסר.

It is not clear to what situation you are referring in “the case of the single mother”  especially because you then distinguish it from anonymous donations.	Comment by JJ: Maybe “because it involves the genetic father revoking his legal parentage”?
[bookmark: _Ref35340323][bookmark: _Ref30171009][bookmark: _Ref38540815]This line of argument draws philosophical depth from the fundamental question of the Non-Identity Problem and the tort issue of wrongful birth. The issue centers on the problem of how to treat an act that causes harm to an unborn person who would not have been born had that act not occurred.[footnoteRef:40] In an influential study, Prof. Glenn Cohen from Harvard University claimed in the context of reproductive regulations,[footnoteRef:41] that, with the exception of extreme cases where it would be better for a child not to be conceived than to be conceived, BIRC considerations cannot justify limiting the use of reproductive technology in general or limiting a specific reproductive technology in particular, for specific intended parents.  	Comment by JJ: As above
https://www.minnesotalawreview.org/wp-content/uploads/2012/02/CohenA_MLR.pdf

BIRC= best interests of the resulting child [40:  See Derek Parfit, Reasons and Persons (1987). Translation: See also the file of articles "Harming Future Persons".]  [41:  Glenn Cohen, Regulating Reproduction: The Problem with Best Interests, 96 Minn. L. Rev. 423 (2011) (hereinafter: Cohen, Regulating Reproduction).] 

Cohen argues that a rule prohibiting the use of certain reproductive technology for mothers above a certain age due to BIRC considerations would prevent a specific parent from conceiving a child, resulting in that child not being born. It is not possible to prevent a process in the name of BIRC considerations which would prevent the birth of the resulting child if frustrated. Applying Cohen’s line of argument to the case before us,[footnoteRef:42] it follows that, in the case of agreements relinquishing parentage, the child was intended to be born between now and then.[footnoteRef:43] Therefore, the agreement harms BIRC considerations, since if the agreement were permitted, the resulting child would be the child of a single mother without financial and emotional support from the biological father. Conversely, prohibiting the agreement would not cause the child not to be born, because the mother is already pregnant. [42: להדהוד הטענה השוללת רגולציה מטעמי טובת הילד כתמיכה למתן תוקף להסכם תרומה אנונימית, ראו את פסק הדין של שופטי הרוב בפרשת Ferguson v. McKiernan, לעיל ה"ש 49, בעמ' 1248.
.]  [43:  Apparently, cases where the denial of paternity is arranged while the mother is pregnant constitute an intermediate situation, as it can be argued in certain cases that the denial of the biological father's paternity is so vital to the mother, that without the agreement, the child would not have been born. ] 

Anonymous donations are a different story altogether. Permitting anonymous donations would result in the donor-conceived child being born into a single-parent family, with no connection to the biological father, and all the negative economic, emotional, and identity implications that come with that. However, if the law were to prohibit such donations, the result would not be that the specific child would benefit from a relationship with both biological parents. Rather, the specific donor-conceived child born as the result of an anonymous donation to a single mother would not be born at all. Since life in a single-parent family, even according to those who emphasize its disadvantages, is undoubtedly a life worth living, it is impossible to prohibit anonymous donations for the sake of the best interests of the future donor-conceived child. In a similar vein, the argument that excludes BIRC considerations of a future child’s welfare as a reason to prohibit the child from being born can also be applied in the case of a known donor. In this case also, according to the argument that prohibits donations from a known donor, the specific child would not have been born.[footnoteRef:44] Therefore, according to this approach, both the case of donations and the case of an agreement to waive parentage for a child who has already been born and/or is expected to be born are valid.  [44:  ואכן בפסק הדין בעניין Ferguson v. McKiernan (לעיל ה"ש 49, בעמ' 1248), שעסק בהסכם "פרטי" לתרומת זרע אנונימית מתורם ידוע, דחה בית המשפט טענה לאי-תקפות ההסכם מטי] 

Cohen’s main line of argument is sharp and challenging, but controversial. The approach that seeks to conduct a sort of mathematical calculation weighing the benefit of a child’s existence against the harm he or she is expected to suffer is appropriate for tort law, which is centered on relations between the wrongdoer and the victim, and on making a mathematical calculation of damage that has already occurred. The argument assumes that only in cases where the benefit is less than the harm can birth be viewed as a moral wrong that warrants compensation in tort law. 
[bookmark: _Ref38796085][bookmark: _Ref38542331]However, it can be inferred that, in the context of birth, the fact that an individual is responsible for bringing a child into the world, and certainly for putting a child in a situation that exposes them to risk and harm, demands that the individual take responsibility for the child. This is the case even if the child “benefited” from being born despite suffering any harms. For this reason, for example, the philosopher Seana Shiffrin advocates for considering a blanket ban on anonymous sperm donations, since they deprive the resulting children of their fathers’ financial and emotional support. This even though it can be assumed that those children would not have been born without the donations.[footnoteRef:45] According to Shiffrin, an anonymous donor should not be permitted to bring children into the world unless he assumes responsibility for the harm caused to them by the absence of a legal father.[footnoteRef:46] 	Comment by JJ: I would consider removing this, I don’t think it adds to the sentence but it does make an already long sentence even longer. [45: טיעונה של שיפרין (Shiffrin) בהקשר זה הוא חלק מתאוריה רחבה יותר המצדיקה ביקורת על מעשה שגרם סבל לאדם שלא היה נולד אלמלא המעשה, מנקודת מבט מוסרית הממוקדת באיסור על גרימת סבל, ללא הסכמת הסובל גם אם גרימת הסבל מלווה בתועלת מבחינת היילוד העתידי. על בסיס קו חשיבה זה ניתן להצדיק רגולציה של הולדה שמטרתה מניעת סבל או אתגרים לא סבירים לנולדים גם כאשר מדובר בחיים שראוי לחיותם (ראו Shiffrin, לעיל ה"ש 18). לביסוס הטענה שחשש מפני גרימת סבל לילדים עתידיים היא שיקול רלוונטי בעיצוב אתיקה ורגולציה של הולדה, ראו בין היתר, אצל Hallvard Lillehammer, Reproduction, Partiality, and the Non-identity Problem, in HARMING FUTURE PERSONS (David Wasserman & Melinda Roberts eds., 2009.]  [46: ראו Shiffrin, לעיל ה"ש 18, בעמ׳ 120–119. להתמודדות של כהן (Cohen) עם טיעוני שיפרין, ראוI. Glenn Cohen, Beyond Best Interests, 96 MINN. L. REV. 1187, 1244–1260 (2012). הוויכוח בין כהן לשיפרין מורכב ועדין והמסגרת הנוכחית אינה המקום הראוי להיכנס לפרטיו. אסתפק בהעלת הטענה של כהן שאם אכן גרימת תועלת אינה מתקזזת עם גרימת סבל, ומשום כך ניתן להצדיק רגולציה של הולדה מתוך רצון למנוע את הסבל ליילוד, אזי ניתן להתנגד לכל פרוצדורה של הפריה מלאכותית, שכן כמעט בכל מקרה של הולדה קיים ממד מסוים של סבל. כפי שאראה בהמשך, הבחנה אפשרית בין הטיעון נגד הפריה אנונימית לבין מצבים אחרים שבהם הולדה באמצעות הפריה עלולה להוביל לסבל ליילוד קשורה לנכונות של התורם לקבל עליו ישירה או עקיפה לסבל שנגרם. לכך אשוב בהמשך הדברים (ראו פרק ד', חלק 2(3) להלן), שם אטען כי קבלת מחויבות הורית היא תנאי מוקדם להחלת הזכות להורות. ] 

[bookmark: _Ref42114804][bookmark: _Ref22306958]In any event, whatever our philosophical position regarding the “Non-Identity Problem,” and in particular regarding Cohen’s application of this problem in the context of reproductive regulation, to date, most legal systems[footnoteRef:47] reject this argument at a normative level. They are, however, willing to incorporate BIRC considerations, including with respect to children who would not be born if the regulation were accepted, into their debates on reproductive regulation, albeit in a different format than that accepted in other contexts where the BIRC test is applied.[footnoteRef:48] 	Comment by JJ: This sentence is far too long and meandering.	Comment by JJ: NB this sentence is actually an accurate translation of the source Hebrew, which is also one sentence.
מכל מקום, תהא אשר תהא עמדתנו הפילוסופית בדבר "Non-identity Problem" ככלל, ובאשר ליישומה של בעיה זו בידי כהן בהקשר של הרגולציה בפרט, לפחות עד היום, ברמה הנורמטיבית מרבית שיטות המשפט דוחות את טיעון זה והן נכונות לשלב שיקולים של טובת הילד העתידי, לרבות כזה שלא יוולד אם תתקבל הרגולציה,  בדיונן על רגולציה של הולדה, אף כי במתכונת שונה מזו המקובלת בהקשרים אחרים שבהם מופעל מבחן טובת הילד.  	Comment by JJ: This is the acronym used by cohen 
Best interests of the resulting child [47:  Of course, Cohen admits to this that a significant part of his article deals with the description of the existing situation in which in various countries and in which for a variety of issues considerations of the welfare of the child are presented as a central consideration for restrictions on procreation (see Cohen, Regulating Reproduction , above the13 on pp. 447–445).]  [48:  Regarding the place of considerations for the child's welfare and public good in decisions on regulation, see also Daniel Statman, The Right to Parenthood: An Argument for a Narrow Interpretation, 10 Ethical Perspectives 224 (2003)..] 

Therefore, legal methods that take BIRC considerations into account in other contexts do not explain why they consider these factors for the purpose of preventing the biological parents of a child from making an agreement that the child’s biological father will not be considered the legal father, but ignore them in the context of an anonymous donation to a single mother. In my view, the rejection of Cohen’s argument in most legal systems and the insistence on including BIRC considerations in all matters related to regulating reproduction reflect a deep intuition. Even if not explicitly articulated, this intuition reflects the discomfort of using private, child- and specific-parent focused thinking as the exclusive prism for regulating reproduction. I elaborate on this in the next section, which critiques the focus on BIRC considerations vis-à-vis a specific child and specific biological parents without considering broader public considerations, including parenting ethics. 
C. The right to parenthood 
The third line of argument, which seeks to distinguish between agreements to waive parentage and anonymous donations for single mothers, focuses on the right of single women to become parents. This line of argument is a derivative of a broader perspective that views the right to parenthood as the central consideration in determining parentage and in regulating reproduction.[footnoteRef:49] 	Comment by JJ: Shouldn’t this be single women? If they are already mothers they don’t need donations [49: על הזכות להורות ויישומיה בעידן של הפריה מלאכותית, ראו לעמדה הקרובה לגישה החוזית הנובעת מתפיסות ליברליות המתנגדות להגבלה ציבורית של הזכות לפריון ולהורות, ראוJOHN A. ROBERTSON, CHILDREN OF CHOICE: FREEDOM AND THE NEW REPRODUCTIVE TECHNOLOGIES (1994).
. בחיבור בעל השפעה העמיד רוברסטון את הזכות להולדה במרכז ההסדרה של דיני ההפריה המלאכותית, ועל כן הוא תומך בצמצום למינימום של ההגבלות האפשריות על השימוש בטכניקות של הולדה בכלל ומסיבות של טובת הילד בפרט. על פי רוברסטון (שם בעמ' 30): “because of the centrality of reproduction to Personal identity, meaning, and dignity […] the liberty to procreate [is] an important moral right”. לגישה שונה, המכירה בזכות להורות אך מעניקה משקל גדול יותר לשיקולים ציבוריים המאפשרים פיקוח על הולדה, ראו Statman, לעיל ה"ש 83. סטטמן מכיר בכך שחלק מן ההגבלות הציבוריות היו מוצדקות תאורטית גם במקרה של לידה טבעית, אולם לדעתו השיקולים של הגנה על פרטיות, על שלמות גוף וכדומה חזקים במקרה של לידה טבעית יותר מבמקרים של הולדה מלאכותית. עוד ראוShiffrin (לעיל ה״ש 18), הסבורה אף היא כי הזכות להורות נובעת מחשדנות כלפי המדינה ומשיקולים של פרטיות והגנה על גוף, על מיניות וכדומה. לדעתה, הזכות להביא ילד לעולם מחייבת יכולת ונכונות לקבל אחריות להם. במדינות רבות בעולם המערבי מוכרת הזכות להורות כזכות יסודית הנובעת מכבוד האדם, מאוטונומית הרצון שלו ומהזכות לפרטיות להוסיף הפנייה פוזיטיבית לבדוק אצל זפרן. 
 ] 

The right to parenthood approach implicitly accepts the argument that a child’s best interests and their right to a relationship with, and the support of both biological parents, as well as public interests, may indeed be harmed, both in the case of agreements to waive parentage and the case of anonymous or known donations, especially where the recipient is a single mother. Nevertheless, according to this line of argument, due to the necessity of sperm donations from unintended fathers in order to exercise the right of single women to become parents—a right linked to their personal autonomy as well as their right to privacy—anonymous donations should be permitted. This third line of argument, focused on the right to parenthood, explains the distinction between not recognizing agreements to waive parentage, which harm the child’s rights and best interests, while permitting anonymous donations. The latter may lead to the same outcomes in terms of harming the child’s welfare, but are essential for realizing the right of single women to parenthood. In the event that an agreement to waive parentage by the biological father is not recognized, the mother’s right to parenthood is not harmed—since if she so chooses, she can become a mother in any case, even if the agreement is invalidated. Therefore, there is no justification for permitting the harm to the rights and best interests of children or to public interests that arise as a result of the biological father’s decision to relinquish or waive his parentage. However, if anonymous sperm donations are prohibited, the right to parenthood of potential parents, including women who wish, or have no other choice, to become single mothers, will be harmed. Preventing this harm to human dignity and autonomy outweighs the opposing considerations. 	Comment by JJ: In the source this is
 אבות לא מיועדים
Unintended father
But this is a bit ambiguous as this usually implies the biological father of a child born from an unplanned pregnancy
Is the meaning here intended as “from men who do not intend to serve as the legal and social father of a resulting child”- even if the pregnancy is planned	Comment by Susan Doron: Why have no choice in the context of sperm donations?
Of the three approaches raised, the argument regarding the potential sperm recipient’s right to parenthood best explains and aligns with the existing concept of parenthood, the distinction between agreements to waive parentage, and support for anonymous sperm donations. However, despite the relative success of the third line of thought in explaining the existing distinctions in current law, it is worthwhile to present some reservations that, even if they do not completely negate its effectiveness, at least clarify that it requires further consideration and development. At the heart of the third approach is the argument that the right of single women to become parents justifies the existence of the anonymous sperm donation mechanism, despite the potential harm to future children and the public. However, liberal rights in general, and the right to parenthood in particular, are not absolute. They must be balanced in each case against the right of a child to financial support from and contact with both biological parents.[footnoteRef:50] Furthermore, arguments have been gaining strength in recent years that the child has a right to know the truth of his parentage and biological heritage, which should also be considered.[footnoteRef:51] This right, as significant as it is for adults, is no less vital for adolescents. Allowing anonymous sperm donations, particularly when it comes to individual donors, without a detailed examination of the case, could infringe on these fundamental rights of children.[footnoteRef:52] Therefore, the recognition of the right to parenthood does not justify an anonymous donation in itself, without an explanation of why this right overrides the rights of children to financial and emotional support, to a relationship with both parents, and to know the truth of their biological parentage. Therefore, in considering the matter, lawmakers should weigh the full range of rights and interests involved and design a suitable arrangement. In contrast to this line of argument, the feeling that emerges from the legal discourse on anonymous donations is that legislators assume as a matter of course that sperm donations should be allowed as a result of the right to parenthood or the right to equality of single women.[footnoteRef:53] In doing so, there is no discussion aimed at balancing the single mother’s right to parenthood with the rights of future children or the public interest or, as I argue in the next section, the potential harms to the institution of parenthood created by allowing the biological parents of a child to waive their parentage.[footnoteRef:54] I attempt to bridge this gap in the next section, where I present the institutional approach to parenthood, including the relationship between the right to parenthood, the rights and welfare of future children, and the ethics of parenthood. 	Comment by JJ: ?? Is this the right term? [50:  להצגת הצורך של ילדים בהכרת הוריהם ובתמיכה כלכלית מהם כזכות אדם יסודית, ראו ס' 7 לאמנה, לעיל ה"ש 10;  Garrison, Law Making, לעיל ה"ש 14. על הפגיעה הכלכלית, הרגשית והזהותית בילדים הנובעות מניתוק הקשר עם האב ועל ההתנגדות להסכמים שוללי הורות בשל כך, ראו בהרחבה ה"ש 14–18 לעיל והטקסט המתייחס אליהן. ודוק, ייתכן שבמקרים מסוימים האם היחידנית היא בעלת יכולת כלכלית מספקת. נוסף על זה, ניתן לחשוב על מקרים שבהם קיימת דמות נוספת שיכולה למלא את מקום האב בחייו של הילד, כמו בן זוג של האם שמגדלו מאז נולד, אף כי הוא אינו מבקש להיות מוכר כהורה. ההתייחסות למקרים אלה צריכה להיות כאל חלק מאיזון במקרה קונקרטי. לעומת זאת, העמדה המסתמנת במרבית המדינות מאפשרת הכרה גורפת בפרקטיקת תרומת הזרע האנונימית לאם יחידנית ללא בדיקה קונקרטית. 
]  [51: ראו ה"ש 34 לעיל..]  [52:  ליישום השיח על זכויות ילדים בהקשר של טיפולי הפריה ולטענה כי יש לאסור טיפולי הפריית זרע עבור נתרמות יחידניות, ראו במקורות המאוזכרים בה"ש 33–34 לעיל.]  [53: בישראל, למשל, ביטל בית המשפט העליון עוד בשנת 1997 (בהסכמת המדינה) את התקנה שדרשה בדיקה מיוחדת של כשירות הורית של נשים יחידניות המבקשות להרות מתרומת זרע, מבלי שנערך דיון מהותי באיזון שבין זכויות נשים יחידניות לבין הפגיעה בילדים (ראו עניין ירוס חקק, לעיל ה"ש 29). לעומת זאת, בארצות רבות תרומת זרע אינה מתאפשרת לנשים יחידניות. במדינה ליברלית דוגמת שוודיה תרומה כזו נאסרה עד שנת 2016, ובאנגלייה עד היום תרומת זרע עבור אם יחידנית דורשת בדיקה מיוחדת (ראו ה"ש 22 לעיל). למגמה ששררה בארצות הברית נכון ל-1996 להקשות על נשים יחידניות לקבל שירותי הפריה ולביקורת עליה, ראו Holly J. Harlow, Paternalism Without Paternity: Discrimination Against Single Women Seeking Artificial Insemination by Donor, 6 S. CAL. REV. L. & WOMEN'S STUD. 173 (1996).]  [54: ראו על כך בהרחבה בפרק ה' להלן.] 

What about known donors? It seems that the line of thought that centers on the right to parenthood is the first among those approaches presented here that can justify the distinction between permitting anonymous sperm donations and prohibiting donations from a known donor. Prohibiting anonymous sperm donations completely eliminates the possibility of sperm donations from an unintended father, and as such, infringes on the core right to parenthood of the potential mother. In contrast, prohibiting known sperm donations does not infringe on the core right to parenthood, but only on the mother’s right to choose her child’s biological father. Based on the distinction between the core right of a single woman to become a parent and her peripheral right to choose the biological father, it is possible to justify the position that prohibits known donation, as this only infringes on the peripheral right to parenthood. This infringement is not justified due to the harm to children, their rights, and public welfare. However, notwithstanding the harm to the best interests and rights of the resulting child, it is possible to justify support for anonymous donations, as prohibiting such donations would infringe on the core right to parenthood of those who need them.	Comment by JJ: אב לא מיועד, 

The translation is “unintended father” which according to this is “fathers of children borne out of unintended pregnancies”
https://www8.austlii.edu.au/cgi-bin/viewdoc/au/journals/CanLawRw/2021/16.html
A second argument may lead to the opposite conclusion—that there is no distinction between known and anonymous donations. Indeed, prohibiting donations from a known donor, unlike a sweeping ban on all donations, does not harm the essence of the right to parenthood. Known sperm donations, unlike anonymous ones, allow the mother to choose the biological father of her child. Choosing the biological parent of one’s child is an important part of parenthood, which can easily be recognized as a right based on its components, such as human dignity, autonomy, and the right to privacy. Therefore, any infringement of this right also requires explanation and justification.[footnoteRef:55] Ostensibly, the justification for infringing on a mother’s right to choose the biological father of her child lies in the potential harm to the future child and to the public, harms that are acknowledged by the line of thought presented in this section. According to this argument, the core of the right to parenthood tips the scales in favor of this right despite the harm to future children and the public, but the reduced weight of the right to determine the identity of the biological father to tip the scales. However, an alternative argument can also be presented against this argument, which separately weighs the harm to the right to parenthood against the expected harm to children and concludes that, in the case of the a known donor, the harm to the right to parenthood does not justify the harm to children and the public. According to that alternative argument, we should first consider whether the right to parenthood outweighs the potential harm to children arising from the process of conception with a man who did not intend to become a father, regardless of the question of anonymity. If the answer to this question is affirmative, a second stage of examination should determine whether the breach of anonymity and the use of a known donor could potentially cause additional harm to the resulting child or the public. If so, this would justify a ban on known donations and the infringement, even if marginal, on the right to parenthood caused by such a prohibition. This argument does not completely rule out prohibiting a donation from a known donor. However, to justify such a prohibition, one must identify an additional harm or another violation resulting from the waiver of anonymity that is separate from the donation itself, unlike the usual damages caused by the donation process. Thus, it appears that those who support the rights of donor-conceived children to receive information about their parentage believe that the existence of a known donor helps, even slightly, to alleviate the need of the donor-conceived child to learn of their biological heritage and parentage.[footnoteRef:56] Therefore, all things considered, there is no reason to harm BIRC considerations by prioritizing the right of the mother to choose the biological father of her child through known donations, assuming that the right to parenthood outweighs these considerations in the context of anonymous donations.  	Comment by JJ: Is this addition for clarity correct?	Comment by JJ: Does this mean a father who did not intend to become a father?	Comment by Susan Doron: The Hebrew is ולו החלקית הפריפריאלית - even if partially peripheral. Is marginal ok? [55: בעניין Ferguson v. McKiernan (לעיל ה"ש 49, בעמ' 1246): “Accordingly, to protect herself and the sperm donor, that would-be mother would have no choice but to resort to anonymous donation or abandon her desire to be a biological mother, notwithstanding her considered personal preference to conceive using the sperm of someone familiar, whose background, traits, and medical history are not shrouded in mystery […] There is simply no basis in law or policy to impose such an unpleasant choice, and to do so would be to legislate in precisely the way Mother notes this Court has no business doing”. כן ראו דברי החוקרת סמית' (Smith, לעיל ה"ש 46, בעמ' 37) העומדת על כך שנשים לסביות יעדיפו לעיתים תורמי זרע ידועים למרות תשתית משפטית רעועה.
.]  [56:  הפנייה חוזרת] 

In conclusion in this section, I have presented three arguments that sought to explain the legal approach to the different types of arrangements that lead to the relinquishment of a biological father’s status as a legal father, whether de jure or de facto. The distinction between agreements to waive parentage and anonymous sperm donations can be plausibly explained by two primary arguments. The first argument distinguishes between prior consent and retrospective consent, while the second argument distinguishes between the rights of an existing child and the rights of a future child. However, these arguments are not without flaws or criticism. I have shown that these two arguments are based on working assumptions that are not accepted by most Western legal systems in other areas of family law. Therefore, it is difficult to justify the position of Western law based on these lines of thought. Furthermore, I have demonstrated that the laws governing known donations should be the same as those governing anonymous donations, according to these two arguments. 
IV. Towards a new approach— - an in institutional and ethical analysis off agreements to waive parentage consents to deny parenthood

A. Backward Tthe institutional approach to parenthood 	Comment by Susan Doron: Backward is in the original text - do you mean background?
1. Institutional aspects of parenthood and their normative applications  
Parenthood can be viewed as a natural occurrence. Consequently, the traditional   discourse on parenthood does not require a principled social- -legal  definition.[footnoteRef:57] Ironicallyn ironical way , according to the contractual-liberal  approach, the definition of parenthood is subject to an agreement between all involved parties, but should not beit is not to be seen as an external, social, and public construct. Parenthood is a display social institution and an object of social norms. The design of the family laws s of determining parenthood and the attempt to view standing parenthood as a private relationship are not sensitive to this status, in which law plays a role .	Comment by Susan Doron: It’s not clear what is ironic [57:  See] 

To In order to clarify this point, a brief sociological background is necessary. In sociological discourse, sSocial institutions are commonly viewed in sociological discourse as a group collection of norms designing that shape the accepted performance of key social actions considered to be central in a given society. Social institutions establish a system of meanings and content commonly known as “culture.” Through these meanings, humans organize their perceptions of concerning their identity, their status, and their relationships with other humans. Legalaw and society sociological  scholarship emphasizes the dependency society’s dependence  has on the law, and as well as the fact that the contents of the law play an important role in determining the manner how humans define the nature of their social relations.[footnoteRef:58]  [58:  See Peter L. Berger & Thomas Luckmann, The Social Construction Of Reality—A Treatise In The Sociology Of Knowledge (1966); Clifford Geertz, The Interpretation Of Cultures (1973). For a legal examination, see Eric A. Posner, LAW AND SOCIAL NORMS (2000). Elizabeth S. Scott, Social Norms and the Legal Regulation of Marriage, 86 Va. L. Rev. 1901 (2000).
] 

This has clear implications in for the legal determining definitions of parenthood. In contrast to the social/cultural myth of biological-natural  parenthood, the legal history of parenthood proved shows that the definition of parenthood has never been based solely on biologyical tests. Rather, it , butis  rather an artificial construct deriving from social and moral considerations.[footnoteRef:59] As a result, the question of whether individuals will baree accepted by others and allowed to function act as parents is affected not only by specific personal preferences but also by the social construct of parenthood as an institution within their culture. [footnoteRef:60] The lLegal regulation of parenthood plays a crucial role in this context, as the law is an important tool for shapdesigning social institutions. The role of the llaw becomes especially important when it comes to modern, in cases of modern, relatively novel institutions that are, not yet fully developed in extralegal culture. Therefore, the law plays a vital role in the designing of the institution of parenthood and ensuring its compatibility with recent, novel reproductive technologies  of reproduction and with the family patterns structures that theose technologies enable. Therefore, actions concerning the creation of parenthood and its moral consequences are notwill not be perceived by society merely as decisions by thosee involved parties, but rather as resolutions and actions taken by the state, or at the very least as under its patronage, thereby shapdesigning the public perceptions of what is  as to what is proper and appropriate.  	Comment by Susan Doron: It’s not clear what is meant by myth, as there is indeed biological-natural parenthood [59:  consider as just an example the traditional rule that the father of a child born to an unmarried mother is not considered his father. See Michael H]  [60:  See Zvi Triger, Introducing the Political Family: A New Road Map for Critical Family Law, 13 TIL 361, 368–369 (2012). Elizabeth O'connor, The Gay Baby Boom: The Psychology of Gay Parenthood 173–174 (2002) .] 

 The analysis of parenthood as a social construct, and  the role of law in shapdesigning parenthood, have important are all of important normative consequences.[footnoteRef:61]   [61:  See Lifshitz Neither ] 

[bookmark: _Hlk161074044]First, appropriate legal regulation of parenthood should seek to outline a variety of well-defined and distinguished institutions, such as donors, surrogatescy, parents,  the parent’sthe parent’s partner, and son on,  etc., in order  to serve as a stable social anchor. Therefore, alongside the required flexibility required aimed to ensure individualthe autonomy of various individuals, the law should seekattempt to create a somewhat rigid framework of the various parental institutions, with the aim of  in order drawing to draw clear borders between them and other institutions, thus  eliminatinging confusion between the institutionslatter and parenthood.[footnoteRef:62] 	Comment by JJ: This is not clear [62:  Cf Thomas W. Merrill & Henry E. Smith, Optimal Standardization in the Law of Property: The Numerus Clauses Principle, 110 YALE L.J. 1 (2000)] 

Second, the  public approach approach is  sensitive to the consequences of family arrangements  not only on vis-à-vis the members of the a specific concrete  family,y but also on vis-à-vis the public as a whole,  who may have to bear the burden costs of raising children whose parents do did  not receive have sufficient economic meansal conditions.
Third, beyond concrete economic al public consequences, failure to unacknowledgeing the social aspect of parenthood leads to the conclusion that the determining ation of parenthood in a specific case has wider consequences, not only toward with regard to the involved parties, but also with regard to toward others cases. This effect could justify intervention in a parental arrangement when the wider consequences of that arrangement are deemed deemed inappropriate. Consider, for example, an adoption agency with a “p“product return” policy, according to which the adoptive ng parents could can return the an adopted child within a year of adoption. Beyond the specific harm to the child’s best interests, there would be far-reaching consequences regarding the perception of the parenthood of adopting parents if such a contractual rule were as to be validated by the state. There would also be an impact on, there would-be far-reaching consequences regarding the perception of the parenthood of adopting parents as well as  the valuesthe ethos that society seekswishes to build create through the law, according to which an adoptiveng parent is considered a legal and social parent for all intents and purposes. 
Finally,    the social institution approach  may make use of the definition of parenthood in order to navigate direct individuals toward specific behaviorsr. For example, this approach a social institution approach to parenthood may decide decide that parenthood as a result of surrogacy or alternative inseminationsperm donation, rather than intercourse , is will be recognized only if it these processes were conducted in certain licensed labsclinics or carried out through specific procedures deemed necessary to protect the health and dignity of the participants. In a broader sense, the ssocial institution approach  must will be careful to comply with the  procedural requirements required in certain procedures, such as a requirement obtaining for written agreements and/or the completion undertaking of certain procedures in according to specific schedules, with the understanding that waiving such requirements,  even when if it is justified regarding specific family members, will damage harm future social interests. 

1. Ethics of Parenting
The sensitivity of the institutional approach to the complex relationship between law and society reflects its awareness of the idea that parenthood, including determining parenthood and regulating reproduction, should reflect—and in turn influence—society’s perceptions of parenthood. This is especially true when it comes to the set of obligations and responsibilities that arise from the role of parent (hereinafter: “establishing the ethics of parenthood”). Thus, according to one approach, the purpose of regulating parenthood is to shape a social ethics that reflects a proper ethic of parenthood and the complex triangle of parent-child-state relations. 
[bookmark: _Ref51578831]I believe that existing family laws could be a good starting point for identifying parental ethics. After reviewing the laws relating to parents and children in major Western countries and international conventions, it is clear that several common themes can be identified, from which parenting ethics can be determined. Firstly, prevailing law rejects the traditional view that children are the property of their parents, while deeply opposing the objectification of children and any treatment of them as goods. The guiding principles of family law are now the welfare of children and the obligation to safeguard their rights.[footnoteRef:63] Contemporary law respects parental autonomy, while rejecting the traditional proprietary approach. The starting position is that parents are entitled to make decisions regarding their children, and the state should minimize interference in such decisions, except in cases of clear harm to the child’s welfare and rights. In legal discourse, parental autonomy is acknowledged by the legal recognition of the right of parents to raise their children and make decisions regarding their upbringing. However, even when contemporary law recognizes parental rights,[footnoteRef:64] this is no ordinary right—that is, one intended to realize first and foremost the interest of the owner of the right. Rather, it is a right accompanied by an obligation to act for the benefit of children.[footnoteRef:65] Meanwhile, some are skeptical of the very idea of parental rights and prefer to describe responsibility, loyalty, and the ethics of care as the organizing concepts of parent-child relationships. Scholars debate whether parents' interest in raising their children, including deciding where they live and their religious education, can be considered a legitimate and independent interest.[footnoteRef:66] However, without delving into the crux of the dispute, it is clear to everyone that the nature of parental interest is not materialistic or possessive. Rather, it is focused on the parents’ needs, viewed separately from those of the child. The child's upbringing, taking responsibility for them, and caring for their welfare are the main aspects of a protected interest.	Comment by JJ: The AI translated this as:
, in stark contrast to objectifying children and treating them as property

I checked in the source and this is incorrect, so I retranslated it.

ראשית, המשפט הנוהג  דוחה את  הגישה המסורתית שראתה בילדים שייכים להוריהם אגב התנגדות עמוקה להחפצת ילדים והתייחסות אליהם כאל טובין.  חלף הגישה הבעלותית-קניינית דיני הורים וילדים מציבים את טובתם של ילדים  ואת המחויבות לזכויותיהם  כעקרונות המנחים של התחום	Comment by JJ: ברור לכול שטיב האינטרס ההורי אינו חפצי או בעלותי הממוקד בצורכי ההורה במנותק מן הילד, אלא מדובר באינטרס מוגן, שעיקריו הם גידול הילד, קבלת אחריות לו ודאגה לטובתו

Again I looked up the source here as the AI gave a strange translation	Comment by JJ: Why quality? I think we can just remove it [63:  John Eekelaar, The Emergence of Children’s Rights, 6 Oxford J. Legal Stud. 161 (1986). 
]  [64:  ראוMargaret Ryznar, A Curious Parental Right, 71 S.M.U. L. REV. 127 (2018). כן ראו Andrew Bainham, Is Anything Now Left of Parental Rights?, in RESPONSIBLE PARENTS AND PARENTAL RESPONSIBILITY 23 (2009).


]  [65:  ראו בנושא זה את פסק הדין בעניין Troxel v. Granville, 530 U.S. 57 (2000), וכן פסק דין ישן בעניין שאותו הוא מצטט בעניין :Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925) “The child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations”. כן ראו את דבריו של Lord faster בענייןGillick v. West Norfolk & Wisbech Area Health Authority and Dep't of Health & Soc. Sec., [1986] 1 A.C. 112 (HL) (appeal taken from Eng.):“parental rights to control a child do not exist for the benefit of the parent. they exist for the benefit of the child and they are justified only in so far they enable the parent to preform his duties toward the child”. עוד אזכיר את חוק היסוד בגרמניה (ראו Grundgesetz [GG] [Basic Law], translation at http://bit.ly/2QA4xdv), אשר קובע, למשל, בס' 6(2), כי:“The care and upbringing of children is the natural right of parents and a duty primarily incumbent upon them. The state shall watch over them in the performance of this duty” (ההדגשה הוספה – ש"ל). 
]  [66: את Phillip Montague, The Myth of Parental Rights, 26 SOC. THEORY & PRACTICE 47 (2000) (השולל קיומו של אינטרס מוגן של ההורים באשר לדרך גידול ילדיהם ועל כן מתנגד למושג של זכויות הוריות); Samantha Brennan & Robert Noggle, The Moral Status of Children: Children's Rights, Parents' Rights and Family Justice, 23 SOC. THEORY & PRACTICE 1 (1997) (לדעתם ניתן להכיר בזכות ההורית ואפילו באינטרס ההורי, ובלבד שההכרה באינטרס זה משרתת במכלול הרחב יותר את הגשמת טובת הילד);HARRY BRIGHOUSE & ADAM SWIFT, FAMILY VALUES: THE ETHICS OF PARENT-CHILD RELATIONSHIPS 86–111 (2016) (המתייחסים לאינטרס ההורי ולטובת הילדים כמעורבים ומשולבים זה בזה בדרך כלל).
.] 

Other aspects of parenting ethics, which I expand on later, are related to the fact that parental responsibility is imposed on parents by virtue of their definition as parents. The law imposes a responsibility that is not contingent on explicit or implied consent to the specific contents. Moreover, while the state allows parents to establish various models for the division of parental responsibility, the fundamental obligation of parents towards their children cannot be conditioned or waived, is not temporary, and does not depend on the parents’ marital status. 
Despite differences of opinion on specific issues in the existing legal discourse, the basic principles that constitute the ethics of parenting are almost universally accepted as guiding principles in family law after parentage has been established. These principles emphasize parental responsibility, commitment to the child’s welfare and rights. In contrast, when discussing the regulation of reproduction, the weight of considerations for the child’s welfare, the rights of the future child, and the emphasis on parental responsibility all receive less emphasis. Contrary to these trends, recognizing the social role of law and the public aspect of parenthood leads to the conclusion that defining parentage in a given case and regulating reproduction have far-reaching implications for shaping the concept of parenthood in society. This influence may justify intervention in parentage arrangements or reproductive technology, neither of which is appropriate given the broad implications on society’s perceptions of parenthood. Therefore, the institutional approach does not agree that it is enough to impose parental ethics on child-parent relationships after parentage has been established. It may oppose arrangements concerning the determination of parentage, or the use of certain reproductive technologies before parentage is established, since these may undermine the traditional perception that children are the property of their parents. This includes arrangements that treat children as an asset that can be traded or bequeathed, or that undermine the centrality of the best interests of the child in any action involving children. Further, parenting ethics are a consideration against reproductive technologies and arrangements that, in the name of protecting parental autonomy and rights, undermine aspects of parental duty and responsibility. The institutional approach, in the name of parenting ethics, opposes any arrangements to determine parentage that harm the non-direct aspects of parental responsibility. 	Comment by JJ: I don’t think this is needed either, can the sentence stand without it?	Comment by JJ: Is this necessary?
Equipped with a deep understanding of the institutional approach to parenthood and parenting ethics, we can now examine how this approach considers agreements to waive parentage and various types of sperm donation.
The Institutional Argument Against Agreements to Waive Parentage
The institutional approach agrees with the common objections to recognizing agreements to waive parentage due to their infringement on the rights of children to economic support and a relationship with both biological parents.[footnoteRef:67] When the agreement to waive parentage is made when the mother is particularly vulnerable and the future parents are emotionally distressed, for example during pregnancy or shortly after birth, it is far more exposed to claims of defects in will and exploitation of power gaps.[footnoteRef:68]  [67:  ראו ה"ש 13–16 לעיל  כן ראוShahar Lifshitz, The Best Interest of the Child and Spousal Laws, in THE CASE FOR THE CHILD: TOWARDS A NEW AGENDA 45 (Ya'ir Ronen & Charles W. Greenbaum eds., 2008). לאופי הקוגנטי של חובת ההורים כלפי ילדיהם, ראו גם עניין Bassett v. Saunders, לעיל ה"ש 19, בעמ' 1201:“The rights of support and meaningful relationship belong to the child, not the parent; therefore, neither parent can bargain away those rights”. כן ראו Margalit, לעיל ה"ש 14. מרגלית מבקש להגדיר את ההורות כסטטוס מודרני. כלומר קביעת ההורות תהיה בהסכמה, אך תכניה ייכפו על פי החוק. לתיאור ההיבט הכופה של דיני הורים וילדם הקיימים ראו גם Forman, לעיל ה"ש 46, בעמ' 90 (פורמן סבורה כי יש לרכך היבט זה של הדין הקיים).]  [68:  See above, pp. 66-70. ] 

However, in addition to the potential harm to the specific parties involved in a case as part of its sensitivity to public interests, the institutional approach may oppose agreements to waive parentage on the grounds that such agreements transfer responsibility from the father who waives his parentage to the general public.[footnoteRef:69] Beyond harming the economic interests of the public, this opposition to agreements to waive parentage is primarily rooted in the fear of harming two important aspects of the parenting ethics: the acceptance of responsibility and non-alienation.[footnoteRef:70]  [69:  ראו ה״ש 20 לעיל.]  [70:  והשוו לטיעון הרחב יותר של אליזבט אנדרסון על שבניגוד לתפיסות המקובלות שלפיהן התקשרות חוזית נוגעת אך ורק לצדדים להתקשרות, במצבים מסוימים עצם ההכרה בהתקשרות או בסחרות של נושא מסוים כגון בדוגמה שהיא עוסקת בה ביחסי מין, תשפיע לא רק על הצדדים המעורבים אלא גם על היחס החברתי הכללי לנושא. ראו ,ANDERSON לעיל ה"ש 142; Radin, Market-Inalienability, לעיל ה"ש 142] 

[bookmark: _Ref54902945]According to the ethics of parenting as it is reflected in family law, those responsible for conceiving a child bear responsibility towards that child,[footnoteRef:71] as established by law, even if they did not accept the obligations established by law towards their children in the usual contractual sense. Additionally, the consent of the parent who does not waive their parentage to assume all parental responsibility will not help. This is because a significant part of family law as it relates to parents and children is clear: any agreement between the parents is subject to the best interests of the child principle. In addition, according to the prevailing view in most of the Western world, the specific components of parental responsibility are not dependent on the will of the parent, nor is the willingness to be a parent. Anyone who is responsible for conceiving a child, even if unintentionally, has responsibility for that child, even in cases where the biological father alleges that the mother misled him regarding the risk of her becoming pregnant.[footnoteRef:72] 	Comment by JJ: I don’t think this fragment is needed	Comment by JJ: Is this what is meant? The text was a bit ambiguous [71:  ראו .]  [72: עניין זה בא לידי ביטוי בולט בעמדה הרווחת במרבית העולם המערבי שלפיה מי שהביא לעולם ילד, גם אם לא התכוון לכך, אחראי כלפיו אפילו במקרים שבהם נטען כי האם הוליכה את האב שולל. לדין בעולם המערבי בנושא זה, ראו Michael J. Higdon, Fatherhood by Conscription: Nonconsensual Insemination and the Duty of Child Support, 46 GA. L. REV. 407, 426–431 (2012);Michelle Oberman, Sex, Lies, and the Duty to Disclose, 47 ARIZ. L. REV. 871, 891 (2005.] 

[bookmark: _Ref58365980]Furthermore, as part of the liberal trend supporting the right to terminate relationships and to disengage from frameworks, Western divorce laws also support the idea that either party can sever the marital contract.[footnoteRef:73] In family law, it is widely agreed that a parent cannot unilaterally decide to terminate their parental responsibility. However, in a reality where atomistic liberal-individualistic thinking is so prevalent, it is very difficult to preserve parent-child relationships in a vacuum that is not affected by these trends. Therefore, some argue that the atmosphere that sanctifies the freedom of individuals to renounce their obligations has permeated the parent-child relationship, and that this has led to parents, mostly fathers, shirking their responsibilities towards their children.[footnoteRef:74] Against this backdrop, some have sought to conduct a social and public campaign to raise awareness of the importance of parental responsibility. They argue that it should not be neglected even if parents separate, or if they were never in a relationship in the first place.[footnoteRef:75] Given this atmosphere and the role of law in shaping social institutions, I believe that one of the considerations that should guide parenting laws is the desire to shape parenting as an institution that expresses irrevocable commitment. This issue is particularly important for biological parents, as it reflects an uncompromising social message that a man who is responsible for conceiving a child, even if he only participated in intercourse where there was a chance that a child could be conceived, must take responsibility for the consequences of his actions, regardless of his relationship with the mother. 	Comment by JJ: The AI had this as “not just residence” 

Since this did not make sense I checked it

The source says לא הדירה

However I think the intended meaning is

בִּלְתִּי הָדִיר 

irrevocable [73:  על נושא זה עמדתי בהרחבה במאמרי שחר ליפשיץ "ברצוני להתגרש ומייד! על ההסדרה האזרחית של הגירושים" עיוני משפט כח 671, 694–695 (2005).]  [74: ראוDAVID L. CHAMBERS, MAKING FATHERS PAY: THE ENFORCEMENT OF CHILD SUPPORT (1979) ; Cynthia R. Mabry, Disappearing Acts: Encouraging Fathers to Reappear for Their Children, 7 J.L. & FAM. STUD. 111 (2005).]  [75:  See Obama’s Father’s Day Remarks, N.Y TIMES (JUNE 15, 2008), http://nyti.ms/3q0W4iR.] 

In cases where one parent is the biological parent, the non-biological aspect of parenthood is particularly important, as the parenthood of the second parent is based on his or her relationship with the biological parent. Parenthood should be considered a separate entity, even if it resulted from one party being in a relationship with the biological parent of a child. The law should convey this message, even if the couple’s relationship has dissolved. 
I believe that institutional considerations and the protection of parenting ethics add depth to the opposition inherent in most legal systems towards agreements to waive parentage. In my view, allowing those responsible for the conception of a child to make a “private” decision that one of them will not bear economic and personal responsibility for the child contradicts the values of parental responsibility and child welfare that family law seeks to instill. Moreover, even when the best interests of the child justifies denying parentage to a biological father who did not want the child, or when imposing parentage on unwilling parents harms the quality of parenting, there are broader considerations of reinforcing parental responsibility on a child’s biological parents. These considerations justify a broad and sweeping legal rule that underpins the social ethics that parental responsibility is not dependent on the ongoing desire to be a parent, and is not transient. This also holds for cases where an individual’s actions bore a risk of conceiving a child even if they did not intend to do so.	Comment by JJ: This was originally one mammoth run on sentence, and it was impossible to parse properly. To avoid this WALL OF TEXT I split it up	Comment by JJ: I had to move this from above to be able to split this sentence logically into several sentences, otherwise it was a paragraph long run on sentence. I don’t know if the source is like that?
Justifications for sperm donations and the distinction between it and agreements to waive parentage according to the institutional approach. 
1. Rejection of consensual justifications for sperm donations
[bookmark: _Ref58366001]Thus far, I have explained why the institutional approach aligns with other approaches that completely deny the validity of agreements to waive parentage. The consensual approach seeks to distinguish between an agreement to waive parentage made ex post, and consent to sperm donations (both in the case of a known donor and an anonymous donor) made ex ante. This approach suggests that if the donor’s and recipient’s consent to the donation and the father’s non-parentage are arranged before the child is conceived, it is balanced and informed and should be respected. However, from an institutional perspective, the reason agreements to waive parentage fail is not because they do not reflect the will of those involved, but because they harm the child’s welfare and parental ethics. Such harm also occurs even in the case of a conscious and considered agreement made out of the free will of all parties. Therefore, the mere agreement of both biological parents to an arrangement waiving the biological father’s parentage cannot, in itself and without additional reasons, justify the adoption of the agreement.[footnoteRef:76] Therefore, the strong opposition of the institutional approach to agreements to waive parentage cannot be remedied solely due to the element of time and the agreed upon conditions that exist in cases of an anonymous donation, as well as that originating from a known donation. 	Comment by JJ: I found this sentence confusing so I looked in the source

משום כך התנגדותה הנחרצת של הגישה המוסדית להסכמה לשלילת הורות אינה ניתנת לריפוי אך ורק בשל מרכיב הזמן ויישוב הדעת המתקיימים במקרים של תרומת הזרע האנונימית, כמו גם בזו שמקורה בתורם הידוע.

This is what the source says. However I am not sure of the meaning here.

SD  - I’m also not sure - please see suggestion [76:   עם זאת, הגישה המוסדית עשויה להבחין בין הסכמה חפוזה לשלילת הורות להסכמה מלווה ביישוב הדעת ובקבלת אחריות כחלק מהעיצוב המוסדי של מוסד התרומה. 
 ] 

2. Rejection of considerations based on BIRC considerations
We examine whether distinctions based on BIRC principles might be accepted by the institutional approach, given the failure of consent-based logic to legitimize sperm donations. Earlier, I presented the approach inspired by the well-known tort issue of “wrongful birth” and the so-called “Non-Identity Problem,” which negates consideration of the resulting child’s welfare as a limiting factor in the use of reproductive technologies, except in extreme cases of “lives that are not worth living.”[footnoteRef:77] Based on this approach, I have distinguished between agreements to waive parentage concerns for a child who has already been born and an anonymous donation that concerns a child who would not be born without the donation. Therefore, it is not possible to justify prohibiting the donation on BIRC grounds based on this approach. [77: ראו את הטיעון אצל Cohen, Regulating Reproduction (שהוצג ונדון בה"ש 73 לעיל ובטקסט המתייחס אליה.] 

Most legal systems do not adopt this approach. Therefore, in cases where a certain reproductive technology or method of determining parentage could severely harm the quality of life of the resulting children, these legal systems consider this an important factor for limiting the technology or method of determining parentage. This is the case even when it is in the best interests of a specific child that was born rather than an unborn child.[footnoteRef:78] In my opinion, the argument based on the Non-Identity Problem makes it difficult to regulate reproduction on the grounds of BIRC considerations. In contrast, the institutional-public aspect of parenthood opens a much wider door to policy considerations based on the expected impact of parentage on the quality of life of resulting children. 	Comment by JJ: גם כאשר טוב לו לילד הקונקרטי שנולד משלא נולד.  
I think this is what is meant, having looked at the source [78:  ראו ה"ש 83 לעיל והטקסט המתייחס אליה.] 

Firstly, on an instrumental level, the institutional approach is sensitive to criticism that focuses on public interest, and the concern that, if there reproduction is not regulated, responsibility for some resulting children will be a burden on public resources.[footnoteRef:79] The argument against BIRC considerations, as presented above, is problematic beyond the instrumental public aspect due to its impact on parenting ethics. Limiting reproductive technologies that may excessively burden children and cause them harm is not only about protecting a specific resulting child, but also, and perhaps primarily, about constructing parenthood as an institution that places parental responsibility and concern for child welfare at its center. The right to parenthood is largely based on a person’s desire to become a parent, but this desire cannot be separated from the responsibility for the welfare of all resulting children and concern for their quality of life. Therefore, even when the welfare of a specific child cannot justify a particular regulation prohibiting certain types of reproduction, as it is better for a child to be born than not to be born, broad considerations related to shaping public perceptions of parenthood may justify regulating reproduction. This could even include restrictions that may lead to the birth of children whose quality of life is in question.[footnoteRef:80] The ethics of parenthood dictate that parents who disregard the physical harm that their child may endure, especially in situations where they are not willing to take ongoing responsibility for this harm, undermine the value of parenthood. Such parents cannot be protected under the right to parenthood.[footnoteRef:81]  [79: ראו ה"ש 82 לעיל..]  [80:  ראו בהקשר זה חלק ו(1) לעיל.]  [81:  והשוו לטיעון של McDougall (לעיל ה"ש 144) על שלילת דרכי הולדה והתרבות המשקפים תפיסה הרואה בהורות דרך לשכפול העצמי. 
] 

[bookmark: _Hlk30698559]By regulating anonymous donations for single women, while considering the welfare of the donor-conceived child, we can show that we value the ethics of parenthood and the public interest in not burdening society with unwanted children. This regulation applies to children who have not yet been born and who will not be born if the regulation is not in place. According to the institutional approach, the fact that we are dealing with resulting children, including those who would not be born if anonymous donations were prohibited, cannot in itself justify the harm to the public interest. According to the institutional approach, allowing a biological father to waive economic and emotional responsibility for his children may undermine the appropriate public perception of parenthood. Moreover, if single-parent families adversely affect the quality of life of children from an economic, emotional, and biological heritage perspective, public opinion may then believe that a mother’s decision to expose her children to these hardships also violates parenting ethics. Despite the argument that negates BIRC considerations as a justification for regulating reproduction, the institutional approach cannot rely on the distinction between the best interests of an unborn child and an existing child as a sufficient justification for legitimizing anonymous donations when the recipient is a single mother. This is because of the harm to the resulting child’s potential for economic support, a relationship with his biological father, and knowledge about his biological heritage and parentage. The institutional approach should consider the third argument that focuses on the right to parenthood. This will help to understand the justifications for the practice and examine this argument in light of institutional considerations. 
(J) Justifying sperm donations in light of the right to parenthood according to the institutional approach. 
[bookmark: _Hlk33376823][bookmark: _Hlk33435103]The institutional approach therefore rejects the first two justifications for permitting anonymous donations when the recipient is a single woman, that is, those based on the consensual concept of parenthood and on the distinction between an existing child and a resulting child. In contrast, the institutional approach is more receptive to the third argument based on the right to parenthood, which reflects the autonomy of the intended parent and her needs for connection, intimacy, and continuity.[footnoteRef:82] This forms a part of parenting ethics that is supported by the institutional approach. However, here, the right to parenthood is not a “trump card” that almost automatically overrides any other consideration. The institutional approach argues that a balance must be struck between the single mother’s right to parenthood and the harm to the resulting child’s welfare, the child’s right to economic support and a relationship with both parents, and public interests in these matters. The institutional approach more seeks to construct the right to parenthood as reflecting not only the interests of the parent, but also parental responsibility and the balance between the natural personal interest in desiring to become a parent, and responsibility and concern for the resulting child. 	Comment by JJ: ?	Comment by Susan Doron: Less colloquial - decisive advantage [82:  ראו ה"ש 87 לעיל.
] 

This is the missing component in the existing legal discourse, which has almost completely ignored the question of responsibility towards the resulting child. Below, I aim to bridge these gaps and justify the decision in favor of the right to single motherhood, even at the potential cost of infringing on the rights of the resulting child to financial support from, and a relationship with, his biological father.
First, the institutional approach rejects the dichotomy between the right to parenthood focused solely on the parent’s interests and actions related to children subject to BIRC considerations. According to this approach, BIRC considerations and respect for the resulting child’s future rights are important not only after the child is born, but also as a factor to be weighed against the desire to become a parent. In my approach, the right to parenthood includes these considerations. However, the weighting of BIRC considerations as opposed to the right to parenthood and the specific interpretation of the child’s best interests varies depending on the context of discussion. When considering a specific child who has already been born, the child's best interests are weighed not only as part of determining the ethics of parenthood but also as a specific right of the child. Therefore, approaches that recognize independent parental interests in raising their children agree that any decision regarding children should consider the child’s best interests as the decisive factor. When it comes to an unborn child, and even more so the stage before conception when no child yet exists, considerations for the future child’s welfare are not a private right of a specific child, but broad considerations designed to shape an overall perception of parenthood. 
In such cases, the right to parenthood is not about an individual's abstract interest in being a parent, but rather about bringing a child into the world, taking responsibility for its upbringing, and acting in its best interests. Even so, an individual’s desire to be a parent is highly valued, provided that the desire to reproduce does not involve abdicating responsibility for the child’s living conditions and upbringing, or a desire to reproduce that may pose unreasonable obstacles to the future child.[footnoteRef:83] [83:  ברוח זו ראינו (בה"ש 83 לעיל) כי גם מערכות משפט, , הדוחות את המבחן שלפיו ניתן להגביל הולדה משיקולי טובת הילד רק כאשר טוב לילד שלא נברא משנברא, מסכימות כי שיקולי טובת "ילד עתידי" הנדונים בהקשר של תהליכי הפריה צריכים לקבל משקל קטן מזה הניתן ברגיל לשיקולי טובת הילד כאשר מדובר בילד קיים. ראו בהקשר זה גם להשליםe] 

Therefore, when considering donations where the recipient is a single woman—which of necessity occurs before a child is born—the initial tendency is to give more weight to the woman’s desire to become a parent than to BIRC considerations. 	Comment by JJ: Added by me because it would be pretty pointless and illogical to donate after a child is born
[bookmark: _Ref49868461]Additionally, preventing single women from receiving donations will almost certainly infringe on their right to become mothers.[footnoteRef:84] While there are studies indicating harm to children raised in single-parent families, there is also a recent study that qualifies the decisiveness of these findings. Nevertheless, it does not ignore these difficulties, and emphasizes the ability of single mothers and their children to overcome challenges with appropriate support.[footnoteRef:85] I believe that the difficulty in determining clear findings in the research literature is not a coincidence, and reflects a broader practical and ethical difficulty in predicting the optimal conditions for child development among a multitude of variables and data. Nevertheless, due to the certainty of harm to single women and the doubt regarding harm to resulting children, in the spirit of the rule that doubt does not override certainty, I believe that the certain infringement on the right of single women to become parents outweighs the speculative and uncertain fear of harm to the quality of life of the resulting children. 	Comment by JJ: I would remove this as it is repetition and just makes this sentence waffly [84:  מלבד חסימת האפשרות להורות ביולוגית, העדפת זכות ילדים לקשר עם שני הורים על פני הזכות להורות של נשים יחידניות תוליך גם לשלילת האפשרות שלהן לאימוץ. אומנם תאורטית נשים יחידניות יוכלו להתקשר בהסכם הורות עם גברים יחידנים, אולם נראה לי שהדרישה מנשים יחידניות להיות חלק מהורות משותפת עם אדם "זר" כדי לממש את זכותם להורות מהווה פגיעה קשה מדי באוטונומיה ובכבוד האדם שלהם, וגם לא ברור אם הורות זוגית כפויה תפעל לטובתם של ילדים.]  [85: ראו Golombok & Badger, לעיל ה"ש 16; Harlow, לעיל ה"ש 99 (המבקשת להפריך את הטענות כאילו משפחות חד-הוריות פוגעות בטובתם של ילדים). ראו גםI. Glen Cohen, The Right Not to Be a Biological Parent, 81 S. CAL. L. REV. 1115, 1133 n. 55–56 (2008) (להלן: Cohen, The Right Not to Be.] 

In addition, decisions on parenting usually involve complex and delicate personal issues. The state’s use of coercive power in complex personal matters infringes on personal autonomy, human dignity, and the privacy of the involved parties.[footnoteRef:86] Beyond the difficulty of predicting an individual’s ability to be a successful parent based on personal characteristics, the creation of rigid categories addressing the question of the circumstances in which children can thrive contradicts the deep belief in the human ability to thrive in a variety of situations and circumstances. In addition, categorizing “good” and “bad” parents based on their attributes raises concerns about inherent discrimination against minority groups that deviate from the majority lifestyle.[footnoteRef:87] Finally, deterrence of single motherhood and demanding  coupledom as a condition for having children raise concerns about the use of law and state power as a means of suppressing and controlling women.[footnoteRef:88]	Comment by JJ: Whose deep belief?  [86:  ראו לאתר
]  [87: ראו הפניות בחוקתי על הורים חשודים ויישום במשפחה]  [88: ] 

Indeed, the liberal tradition of suspicion towards intervention in issues of parental suitability originated in the context of opposition to intervention in natural reproduction. It is important to recognize the difference between the state’s passive role in natural reproduction and its increased responsibility when it comes to assisted and artificial reproduction technologies, both in terms of funding these technologies and licensing their use.[footnoteRef:89] Still, I believe that the main justifications for the traditional position of reluctance regarding parental suitability, and for limiting reproduction based on these justifications, require the state to exercise caution with respect to examining, evaluating, and regulating artificial reproductive technologies in general, and sperm donations where the recipients are single women in particular.  [89:  ראו Statman, לעיל ה"ש 83; Joshua Shaw, Regulating Assisted Reproduction: Discrimination and the Right to Privacy, 14 CLINICAL ETHICS 87 (2019) (Show all authorsהמצדיקים הפעלת אמות מידה שונות להתערבות באפשרות להורות במקרה של לידה טבעית, לעומת אמות המידה המופעלות במקרה של הפריה מלאכותית). אולם השוו למאמרו הפרובוקטיבי של Lafollette הקורא לרישוי של הורות גם כאשר מדובר על הורות טבעית. ראוHugh Lafollette, Licensing Parents Revisited, 27 J. APPLIED PHIL. 327 (2010). וכן לגרסה המקורית המוקדמת יותר, ראו Hugh Lafollette, Licensing Parents, 9 PHIL. & BUB. AFFAIRS 182 (1980] 

The reasons mentioned in the current section justify the retreat from BIRC considerations based on the fear of harm to resulting children who are raised in single-parent families. This is due to the realization of the right of single women to parenthood. However, unlike private approaches which are unequivocal in their determination of these issues, the institutional approach faces a real conundrum that requires discussion and decision.
Considering the above factors and the importance of parenthood to mothers’ human dignity of mothers, self-realization, and their ability to create continuity and family life, I tend to agree that the harm caused to the ethics of parenthood by anonymous donations to single women, which is associated with harm to the right of children to be raised in a family with two parents, is a justified one. However, as I explain below, given concerns over these harms, it is appropriate to mitigate them through various rules, such as granting children the right to know their parentage when they reach adulthood.
(D) The distinction between the sperm recipient’s right to parentage and non-recognition of the donor’s right to parenthood.
Therefore, our analysis suggests that the sperm recipient’s right to parenthood justifies the legitimation of sperm donation, even in cases where the recipient will become a single parent. It is important to emphasize that the institutional approach makes a significant distinction between the right of the donor parenthood and that of the recipient in relation to sperm donations. This has been raised in several legal contexts in recent years, including in the context of systematic donors.[footnoteRef:90] The claim is that the donor also has the right to donate, which reflects a certain aspect of the right to parenthood. I believe that this right should not be recognized. Unlike a recipient whose right to parenthood is accompanied by assumption of parental responsibility for the donor-conceived child, this proposed right of the donor is not accompanied by such responsibility. This is because the definition of donor implies that he does not wish to assume parental responsibility. In such a case, according to the ethics of parenthood, the rejection of the donor’s future obligations towards the donor-conceived child empties the right to parenthood of its content. However, even if the child of a single mother encounters specific difficulties because of being raised in a single-parent family, the mother is not seeking to renounce her parental responsibility. On the contrary, she is seeking, as part of her right to parenthood, to accept her responsibility for the resulting child. Accepting responsibility is a central part of the ethics of parenthood, and certainly does not harm it.	Comment by JJ: Should this be recipient? [90:   להפנות] 

C. The construction of “parent” and “donor” as separate categories and the status of known donors 
We previously discussed the institutional approach to agreements that waive parentage and sperm donation. It was deemed appropriate to recognize the right of couples and single mothers to conceive children via sperm donations due to their right to parenthood. We also examined how this recognition aligns with the ethics of parenthood. This section takes another step towards a more comprehensive and holistic viewpoint by detailing a practical proposal for appropriate arrangements for anonymous and known donations, with the aim of minimizing harm to the ethics of parenthood.
(1) The need to construct “parenthood” and “donations” as distinct institutions 
The institutional approach emphasizes the social design of parenthood as a commitment that is not necessarily voluntary and is not a default. Additionally, this approach supports the consideration of BIRC considerations in shaping parenting ethics. It supports the right to parenthood when accompanied by parental responsibility, and therefore justifies the practice of sperm donations in general, including those for single women.  
 However, we must be sensitive to the social institution of parenthood, and even if we support single parenthood through sperm donations, we must do so in a way that does not undermine the ethics of parenthood or convey the message that those responsible for conceiving a child can shirk their responsibility toward that child. According to the institutional approach, the “what” is not the only important factor. The “how,” is also important and attention should be given to creating a procedure that will ensure the informed consent of the involved parties. This will minimize any impact on donor-conceived children and, consequently, on the institution of parenthood.
To achieve this goal, the legislator must establish two distinct social categories: the parent and the donor. The default assumption is that anyone who conceives a child, either willingly or through participation in intercourse that inherently carries the risk of creating a child, will be defined as a parent. Those defined as parents will be subject to the regular rules reflecting the ethics of parenthood as a responsibility that is not necessarily voluntary in the conventional contractual sense. The content and termination of the agreement are determined by law, and not by agreement or decision of the parents. Donors will be classified separately, with different purposes in mind. The fact that a donor is not required to assume parental responsibility for a child does not mean that they are avoiding this responsibility. It simply means that a donor is not considered a parent in the first place. However, according to the institutional approach, the mere fact of the legislator’s declaration of the existence of two distinct social categories—donor and parent—is not enough. To reinforce the distinction between these categories, while preserving the ethics of parenthood as an unconditional, and not necessarily voluntary, commitment, the donor category must maintain several clear characteristics to clearly distinguish it from the category of parent. 
(b) Establishing a procedure that allows for an early and settled definition of the action. 	Comment by JJ: What action?
The most fundamental distinction between parent and donor is related to the early definition of the action. A donor is someone who initially conceives a child with the explicit understanding that they will not function as its parent—not out of lack of attention or carelessness, but with the deliberate intention to help another person or couple become parents and assume parental responsibility for the resulting child. In contrast, a parent is someone who has conceived a child out of a desire to be a parent, even if they later regret doing so. Alternatively, a parent can be someone who is responsible, even indirectly, for conceiving a child through intercourse or otherwise, even if they did not intend to function as a parent. 
According to the institutional approach, an established procedure is needed to clarify from the outset whether the involved parties intend to be a donor or a parent. It is important to have a structured procedure that ensures decisions are well-founded, not only for the biological father. It also ensures that the mother is aware that the donor will not be the child's legal or social father, and that she is prepared to take on parental responsibility alone. In a case involving an intended couple, the procedure should aim for both intended parents, the biological mother and her partner, to accept their role as parents with equanimity and not through a hasty decision and with the pressure of hindsight. Both parties should be aware that the parental status of the partner who will not have a biological relationship to the child is irreversible. 	Comment by JJ: I looked at the source

זוג מיועד

Intended couple	Comment by JJ: ביישוב הדעת ו
Indeed, the institutional approach rejects the consensual distinction between a donation that was made from the get-go in a level-headed way, and an agreement to waive parentage that was made retrospectively amid a storm of emotions as providing justification for the practice of anonymous donations. However, this approach holds that, in addition to the other reasons supporting donations—chiefly the right to parenthood—this distinction is nonetheless important from an institutional perspective. It helps differentiate between various actions and to ascertain when an act is a donation and when it is an agreement to waive parentage by a potential parent. 	Comment by JJ: I am not completely clear about this sentence, it is a clumsy translation.	Comment by JJ: So I looked at the source

. אכן, הגישה המוסדית דחתה את ההבחנה ההסכמית בין התרומה הנערכת לכתחילה ובאופן מיושב להסכם לשלילת ההורות הנערך בדיעבד ובסערת רגשות כמצדיקה כשלעצמה את הפרקטיקה של תרומת הזרע האנונימית.
The definition of the procedure is also necessary in cases where the sperm recipient is in a relationship, in order to clearly establish the status of her partner as a parent, as long as this is the agreement between the parties. In this context, it should be emphasized that the appropriateness of various legal methods for recognizing a wide range of family structures, such as tri-parenting and shared parenting among non-partners, requires a clear and unequivocal definition of the parental role of all participants. This is relevant both in the context of donations where the sperm recipient is a single woman and in the context of donations where the recipient is a woman in a relationship with another woman.  	Comment by JJ: האם הנתרמת 

This is a perfect example of when the AI is poor—because it cannot understand context, it just sees what is there and gives the first word in its vocab list. Here we are talking about the woman receiving the donation.
(c) The requirement for regulated donor clinics and prohibiting donations through intercourse or a “do-it-yourself” method
The intention and motivation test argues that a biological father can be defined as a donor even when he is in a personal relationship with the mother of the resulting child. This is provided that it was agreed between the parties that this is a donation, and that the biological father will not be the resulting child’s legal father. Such a position is emerging in several provinces in Canada and Australia.[footnoteRef:91] In addition to this, in several countries, in the United States, as reflected in the position adopted in the Uniform Code in the United States in its revised version,[footnoteRef:92] children born from a private donation from a known donor using the “do-it-yourself” method outside the auspices of a clinic, certainly not a licensed clinic, are considered donor-conceived children. This is regardless of their legal relationship to the donor and whether this was agreed upon in advance between the parties. I strongly oppose these positions. 	Comment by JJ: What is the correct name for this?
I can find a Uniform Commercial Code and a Uniform Code of Military Justice? [91: . בנוגע להסדר החוקי בקוויבק ואונטריו – כמו גם באוסטרליה – ראו ה"ש 19 לעיל. 
]  [92:  להפנות] 

First, the requirement that fertilization should occur in a sperm bank or licensed clinic is intended to ensure that there is a well-understood process that involves the full consent of all parties. Conversely, if intercourse can be defined as a donation, even if limited to an agreement that preceded the existence of the intercourse, there is a risk of manipulation and pressures by the stronger party on the weaker party in the agreement to retroactively define the intercourse as a donation.[footnoteRef:93] Women may find themselves as single mothers with sole parental responsibility without prior agreement or consideration. From an institutional perspective, the term “donor” should be used only to refer to the biological father who donated sperm through a licensed clinic, in order to differentiate the parent category from the donor category, while ensuring the informed consent of all parties. This is due to concerns that expanding the category of donor to fathers of children born from personal relationships will blur the distinction between donor and parent and undermine the idea of parenthood as an irreversible responsibility. In principle, there may be a situation where people agree to conceive a child through intercourse, on the understanding that this constitutes a donation. Similarly, one could consider a scenario in which someone who has intercourse without the intention of conceiving a child would nevertheless agree after the act to serve as a donor, with the consent of the intended mother. Therefore, a consensual-private approach centered on the individual may allow consent to donation through intercourse, even after the fact, as long as it is clearly determined that this is the common desire of those concerned, for example by signing a certain wording in the presence of a lawyer or a notary. The child-centered approach could also justify this as long as it met the BIRC test. The institutional approach differs from the public-institutional approach in that it attributes importance not only to the specific agreement of the parties but also to public interest. The public-institutional approach is focused on certainty, and even more so on the need to make a clear distinction between the categories of parent and donor, with the aim of instilling norms and lateral concepts regarding parenthood ethics and public perceptions of parenthood. Therefore, it is appropriate to consciously forego the possibility of honoring consensual nuances in order to maintain the distinction between donor and parent and the social ethics associated with each category.[footnoteRef:94] The institutional approach significantly rejects the possibility offered by several judicial values to infer an intention to donate from the parties’ subsequent behavior, even after fertilization.[footnoteRef:95] We believe that even if both parties agree to an agreement, subsequent actions may indicate consent to the agreement after the fact. However, the principle of maintaining the right to parenthood and distinguishing between parents and donors stands against recognizing these agreements. 	Comment by JJ: ראשית, הדרישה להפריה בבנק זרע או במרפאה מורשית נועדה להבטיח את התקיימות הדרישה 

I don’t know where the AI got “freeze sperm in a foreign sperm bank” from	Comment by JJ: This is what the AI translated as “breach” [93:  לא מיותר להזכיר בהקשר זה עד כמה הסדרה פרטית חשופה לוויתור על דרישות "פורמליות" עד שאפילו הדרישה להסכם כתוב המגדיר את האב הגנטי כתורם עלולה להישחק וכך אב גנטי נחוש שיחליט בסופו של דבר כי אינו מעוניין בהורות יוכל להתחמק ממחויבותו ההורית על חשבון ילדיו. וכפי שראינו בפרשת M.R.R. v J.M (לעיל ה"ש 19), אין מדובר בחששות תאורטיים, והדרישה להסכם כתוב קודם לקיום יחסי המין באונטריו כבר החלה להישחק. לחשש דומה ולביקורת על המצב המשפטי בעניינים אלה, ראו Leckey, לעיל ה"ש 19. 
]  [94:  וראו בהקשר זה, את דיוננו (בה"ש 116–123 לעיל והטקסט המתייחס אליהן) בדבר החשיבות של מוסדות קשיחים הן בהקשר החברתי הן בהקשר הקנייני והן בהקשר ההורי. 
]  [95:   במובן זה גישתנו מסוייגת מעמדת בית משפט בפרשת ? נ' ? שביקש ללמוד מהתנהגות הצדדים המאוחרת על הגדרתם כהורה.  
] 

(D) Denial of the possibility of a private consensual agreement establishing partial parentage.	Comment by JJ: The AI translated this as “custody” but it is “parentage” or “parenthood”
In line with the consensual approach to parenthood, in several countries the legislator has allowed the parties to enter into a “private” agreement, through which it was determined whether the case involved an intended parent or a donor. In some of these countries, the law also allows for interim arrangements of partial custody.[footnoteRef:96] I have several formal and substantive reasons for opposing such a move. [96: ראו ה"ש 52, ו-54 לעיל..] 

First, from the perspective of the understanding between the parties, it is not sufficient that
[bookmark: _Hlk47538677][bookmark: _Ref30412688][bookmark: _Ref54964146]the fertilization procedure is conducted in a licensed clinic, and we must insist that it is designed by a public institution, accompanied by structured paperwork, and even by a face-to-face consultation with a professional to ensure the parties have fully understood the nature of the procedure.[footnoteRef:97] Second, apart from the need to ensure that the parties give informed consent, the preference for an institutional process over private arrangements that may become commercial also stems from the institutional approach’s opposition to the commodification of parenthood.[footnoteRef:98]  Finally, and in my view most importantly, according to the institutional approach, agreements involving substantive partial parentage must be rejected. These include arrangements that stipulate that the donor will have a role in the donor-conceived child’s life if he so chooses, and will be entitled to visitation arrangements with the child, but will not be obligated by the duties normally imposed on fathers for the reasons detailed above.[footnoteRef:99] The experience gained from such engagements proves that in many cases they are too vague and too open to maneuvers and manipulations. In addition, the parties are oftene not fully aware of their implications.[footnoteRef:100] Therefore, donor-conceived children are often exposed to difficulties and instability. Stability and certainty are important values in the institutional approach in general, and certainly in cases involving children. In addition to the difficulty that partial parentage imposes on the parties, as we have argued above, it is important to create clear and well-defined social institutions and to protect them, including through standardization, rigidity, and in certain cases by limiting the condition.[footnoteRef:101] Agreements that establish partial parentage have significant implications for social institutions and the approach that views parenthood as a social institution. Such agreements undermine the desire to distinguish between the categories of parent and donor, thereby harming the ethics of parenthood as an institution that expresses a comprehensive set of rights and obligations, some of which are essential to its very existence, and therefore cannot be conditioned.[footnoteRef:102] In this vein, I believe that even if certain aspects of parenthood can be conditioned, a situation in which a person perceived by his community as a parent can evade his basic obligations, including financial support of his children, is intolerable from an institutional perspective. Such a situation may weaken the responsibility component of parenthood, which currently requires strengthening. In a similar context, according to my approach, scholarly works that argue in favor of avoiding defining a parent in the first place and defining instead an ad hoc parent according to the child’s best interest test should be rejected.[footnoteRef:103] As noted, such an approach, even if it may help a child in a specific situation, conflicts with the institutional drive to establish procedures and rules that guide appropriate behavior, ensure stability and certainty, and assist in properly shaping the institution of parenthood. 	Comment by JJ: What is this breach?	Comment by JJ: This is a bit clumsy in the source

מוסד בעל גוון ציבורי

The full sentence is
ראשית, מנקודת המבט הממוקדת בגמירת הדעת של הצדדים, אין להסתפק בכך שהליך ההפריה נעשה במרפאה מוסדרת, ויש לעמוד על כך שיעוצב הליך ממוסד בעל גוון ציבורי המלווה בטפסים מובנים ואפילו בפרוצדורה של שיחה בעל פה עם איש מקצוע שנועדה לוודא את הבנת הצדדים הרלוונטיים לטיב ההליך. 	Comment by JJ: בהגבלת התנאה

This is the correct translation of the Hebrew [97: לדגמים ממוסדים כאלה של הסדרת תרומה מתורם ידוע, באנגלייה ובקליפורניה, ראו Smith, לעיל ה"ש 46; King, לעיל ה"ש 46. כן ראו Forman, לעיל ה"ש 46. להצעה נוספת של מיסוד המבוססת על אישור מוקדם של בית המשפט או רשות מנהלית, ראו Margalit, לעיל ה"ש 14, בעמ' 93.
.]  [98:  ראו ה"ש 142 לעיל.
]  [99:  בכך שונה עמדתי מעמדתן של Kelly (לעיל ה"ש 46), ו-Forman (לעיל ה"ש 46), התומכות במתן מעמד ביניים של הורה חלקי לתורם. בעיניי, גמישותה של הגישה המוסדית להורות יכולה וצריכה להתממש באמצעות הכרה בהורות יחידנית ואולי גם בשלושה הורים. אולם הכרה בקטגוריה של הורה חלקי פוגעת פגיעה בוטה מדי באתוס ההורות.]  [100:  ראו למשל את המקרים מארצות הברית ומקנדה (שתוארו בה"ש 49 לעיל), שבכולם הסכם לתרומה ידועה לווה בעמימות באשר לתפקידו של התורם כבר בראשיתם. במקרים אחרים (שתוארו שם), גם כאשר ההסכם המקורי היה הסכם תרומה ברור בכל זאת נוצר קשר בין התורם לילד, וקשר זה הוליך לעמימות באשר למעמדו של התורם. לדוגמאות נוספות על אלה שתוארו בה"ש הנ"ל, ראו את פסק הדין מאלברטהCaufield v. Wong  (לעיל ה"ש 48), ומקוויבק L.B. & E.B. c G.N. (לעיל ה"ש 54). סוג אחר של עמימות נוצר כאשר תכנון "יצירתי" משתבש. ראו למשל את פסק הדין M.L v. J.C, 2017 ONSC 7179 (Can.), שבו תורם ביקש להפרות בזרעו שתי בנות זוג לסביות. כאשר על פי התכנון המוקדם היה ילד אחד אמור לגדול אצל בנות הזוג, ואילו הילד השני היה אמור לגדול אצל האב הגנטי, אולם בפועל הרתה רק בת הזוג שהייתה מיועדת להוליד את הילד השני, ובנות הזוג התעקשו לגדל את הילד בעצמן. כן ראו Re. G (Children), [2005] EWCA (Civ) 462 (Eng.); ואת המאמר שמנתח אותוJulie McCandless, Recognising Family Diversity: The ‘Boundaries’ of RE G., 13 FEM. L. STUD. 323 (2005). עוד ראו בהקשר זה את מאמרה של Smith, לעיל ה"ש 46, בעמ' 360–368 (סמית מתארת שישה מקרים באנגלייה שבהם הסכמים בין תורם ידוע לבין אם ביולוגית ובת זוגה הוליכו לאי-בהירות ולמחלוקת ולקושי של בתי המשפט באנגלייה לתת מענה לסיטואציות הללו). עוד ראו את פסקי הדין מטורונטו המתוארים אצל Leckey (לעיל ה"ש 19), הממחישים עד כמה עמומה עלולה להיות קביעת הורות המבוססת על הסכמות פרטיות.
.]  [101:  וראו בהקשר זה, את דיוננו (בה"ש 116–123 לעיל והטקסט המתייחס אליהן) בדבר החשיבות המוסדית למוסדות קשיחים הן בהקשר החברתי הן בהקשר הקנייני והן בהקשר ההורי]  [102:    מעניינת בהקשר זה, האנלוגיה לטענה דומה שטענתי בעבר בדבר הסדרת הזוגיות (ראוLifshitz, The Liberal Transformation, לעיל ה"ש 105, בעמ' 48–49). על פי טענתי, אחת ההצדקות להתערבות בתכנים של הסדרים פרטיים בין בני זוג נשואים היא ההשפעה המשוערת שלהם על מוסד הנישואים. כך למשל לשיטתי הסכם בין בני זוג נשואים הקובעים מראש נישואים לתקופה קצובה פוגע במשמעות הנישואים כהתחייבות שאינה מוגבלת בזמן, ועל כן גישה מוסדית עשויה להתנגד לתקפותו של הסכם כזה גם אם הוא משקף את רצון הצדדים.  ]  [103:  לעיל הערה] 

The institutional conundrum of whether to permit known donations 
As an adherent of the institutional approach, I strongly oppose legislation that allows known sperm donations in a “do-it-yourself” manner, or situations that allow the parties to assign the donor a “partial parent” status, as was made clear in the previous section. It becomes more complicated when considering whether to support a legislative arrangement that allowed donations from a known donor in a regulated clinical environment governed by clear legal rules made known to the parties in advance. This would sever the legal connection between the known donor and the donor-conceived child for several reasons. 
Several reasonablee arguments could justify the creation of such a process. Although the right to choose the biological parent of her child does not lie at the heart of the right to parenthood from the mother’s perspective, it is an important right related to her dignity, privacy, and autonomy. Second, from the perspective of the resulting child, it can be argued that known donations do not harm the child more than anonymous donations, as in both cases the child loses the right to financial support and a relationship with his or her biological father. Therefore, the justifications given above for the institutionalization of anonymous donations, which explain why the right to parenthood outweighs the expected harm to the child due to the lack of financial support from, or contact with, his or her biological father,[footnoteRef:104] are appropriate for both anonymous and known donations.[footnoteRef:105] Moreover, it can be argued that with known donations, the harm to the child is more limited, as his or her right to know his parentage and genetic heritage will not be compromised. Indeed, in recent years, out of sensitivity to the right to know one’s parentage and genetic heritage, policies are increasingly encouraging disclosure routes that permit the donor’s identity to be revealed at a certain stage in the child’s life. Some countries completely prohibit anonymous donations without a mechanism for revealing the donor’s identity at a certain stage in the child’s life.[footnoteRef:106] Against this backdrop, it can be argued that from a BIRC perspective, there is no logic in allowing anonymous donations while completely prohibiting known donations.[footnoteRef:107] Furthermore, it can be argued from an institutional perspective focused on parental ethics that the legal structure that distinguishes between a parent and a donor may also apply in the case of a donor chosen by the mother. This is the case when the choice and donation are made through a regulated and supervised process, and when it is clear to the parties in advance that the biological father will not be the legal father. [104: ראו ה"ש 91 לעיל.
.]  [105:  וראו פרק ג', חלק (3) לעיל (שבו התמודדותי עם הטיעון שלפיו התרומה מתורם ידוע אינה מצויה בליבת הזכות להורות, ומשום כך הנטל לשלילת תרומה כזו קל מהנטל המוטל על מי שמתנגד לתרומה אנונימית). 
]  [106:  ראו סקירתנו (בה"ש 96 לעיל), ובמיוחד את הסעיף באמנה לזכויות הילד שנדון שם]  [107:  וראו, בהקשר זה, עמדתו של Hallich (לעיל ה"ש 104), הסבור שהזכות לזהות ולשורשים חשובה כבר בגיל צעיר של הילד, ועל כן לדעתו יש לאסור תרומות אנונימיות ולאפשר אך ורק מסלול של תרומה ידועה. 
] 

From an institutional perspective, one can therefore defend the position of countries that open the door to known donations from the outset, as long as they meet requirements within an established and early procedure, without opening the door to donations by intercourse. Contrary to this line of thinking, not without hesitation,[footnoteRef:108] I believe that in countries where known donations have not yet been established, it is also possible to defend the decision of the future legislator to avoid allowing non-anonymous donations from known donors who do not intend to be a legal parent,[footnoteRef:109] for the reasons I set out below.  	Comment by Susan Doron: This footnote appears here in the source text as well - why? [108:  אחת הסיבות להיסוס, היא העובדה שתרומת זרע מתורם ידוע – בשונה מתרומת זרע מתורם אנונימי – היא פרקטיקה המשמשת בעיקר בנות זוג מאותו מין ואימהות יחידניות (ראו Forman, לעיל ה"ש 46, בעמ' 47). בנסיבות הללו, החשש של כפיית ערכי הרוב על זוגות המבקשים להתאים את ההורות לתנאי חייהם מתחזקת. ובכל זאת, בהתחשב באפשרות לתרומת זרע מתורם אנונימי – כמו גם באפשרות המתפתחת שבה לא עסקתי במאמר הנוכחי להכרה בשלושה הורים – אני סבור כי שלילת האפשרות לחצי הורה או לתרומה מתורם ידוע שאינו מקבל עליו אחריות לילד עודנה סבירה. 
]  [109:  אף הצעת חוק בנקי הזרע (לעיל ה"ש 60), מאמצת המלצה זו. אדגיש שוב, כי התנגדותי למסלול של תורם ידוע ממוקדת במקרים דוגמת פסק דין התורם הידוע שבו עוסק מאמר זה, דהיינו מקרים שבהם כבר משלב בחירת התורם האם ולכן גם הילד שייוולד חשופים לזהות התורם ולהפך. עמדתי בנוגע לשמירת פרטי תורם אנונימי וחשיפת פרטיו בשלב מאוחר בחיי הילד מורכבת יותר, והיא דורשת מאמר עצמאי.
.] 

[bookmark: _Hlk42264980][bookmark: _Hlk42264990][bookmark: _Hlk42265004]First, from the point of view of BIRC considerations, in the case of a known donor who is not involved in the child’s life at all, the child’s knowledge that he or she has a father who is aware of his or her existence and yet is not in contact with him or her may be more harmful than the case of an anonymous donor who cannot contact his biological child even if he wanted to. This is certainly the case if there is a private acquaintance between the mother and father, and the child is exposed to his or her biological father during his or her life. Another type of argument may focus on moral criticism of the known donor. According to this line of thought, the father’s willingness to renounce responsibility for his child, even in cases where he knows the child’s identity and the specific distress he or she is in, is more severe than the criticism of a father who acted once, but does not continuously deny his child even when he or she is in distress and needs him. Moreover, reasonably assuming that it would not be possible to force a biological father or mother to keep a child’s parentage confidential, even if the known biological parent were not considered the legal parent, in the case of a donor who was chosen by the mother based on her personal acquaintance with him, and who is part of her social circle, some people will perceive him as the child’s social parent—even if there is no legal basis for this.[footnoteRef:110] The situation in which a person who is perceived in society as a “parent freed from parental obligations” may seriously harm the ethics of parenthood. This concern is especially relevant when a known donor and the mother have agreed on partial arrangements, even if they have not received legal approval. This is because the known donor intends to be partially involved in raising the resulting child without legal obligation or parental responsibility. 	Comment by Susan Doron: The source text is estranged מתנכר לו- that is not really the case here where the father was never a father	Comment by JJ: 	Comment by JJ: זאת ועוד, בהנחה הסבירה שלא יהיה אפשר לכפות על האב הגנטי או על האם לשמור בסוד את דבר ההורות, הרי שגם אם מבחינה משפטית הורה גנטי מוכר לא ייחשב הורה, בכל זאת כאשר מדובר בתורם שנבחר על בסיס היכרות פרטית עם האם והוא חלק מעולמה החברתי, הרי שמבחינה חברתית יהיו שיתפסו אותו כהורה – גם אם אין לכך בסיס משפטי

I have tried to retranslate it, so this is what it says—it is still a bit confused tho [110:  השוו Cohen, The Right Not to Be, לעיל ה"ש 173. ודוק, כהן עוסק בזכותו של אדם שלא להיות הורה גנטי במצבים שבהם להורות הגנטית אין משמעות משפטית. על בסיס ממצאים סוציולוגיים ופסיכולוגיים טוען כהן כי גם במקרה כזה תתקיים כלפי ההורה הגנטית תופעה חברתית של "הורות מיוחסת", וכי התופעה הזאת עשויה להצדיק את זכותו לא להסכים להיות הורה גנטי בעל כורחו. כתמונת ראי לטיעונו של כהן, אני סבור שלנוכח התופעה החברתית של הורות מיוחסת יש זכות לחברה לשלול את הזכות לתרומה ידועה שתוליך להורות גנטית לא משפטית בשל הנזקים שעלולים להיגרם מהורות מיוחסת שאינה כוללת מחויבות משפטית. 
] 

Many court rulings worldwide concerning known donors show that the original agreement between the known donor and the mother included partial involvement in raising the children. In some cases, the donor was intended to serve as a male role model but not as a father. Other cases mentioned contact arrangements, where it was unclear whether that was a right of the donor or an obligation on his part.[footnoteRef:111] In other cases, such involvement developed without prior agreement, and in others the agreement, and even the law, violated the parental rights of the donor.[footnoteRef:112] In my eyes, this type of situation is harmful and confusing. It ultimately leads to conflicts and litigation[footnoteRef:113] even in cases where, from a legal point of view, the donor complied with the formal rules that defined him as a donor.[footnoteRef:114] Indeed, the institutionalized practice of anonymous donations, unlike opening the market to private arrangements, may reduce these concerns, but cannot prevent situations in which ties develop between the donor and the recipient family in practice, which at some point may create ambiguity and confusion. This supports the preference of the institutional approach for establishing clear categories and avoiding a “flexible” approach that treats parenthood as a “garment” that can be put on and taken off as needed.[footnoteRef:115]	Comment by JJ: This does not make sense to me
How could an anonymous donor have ties with the family?	Comment by JJ: אכן, הסדרה ממוסדת של מעמד התורם הידוע, בשונה מפתיחת השוק להסדרים פרטיים, עשויה לצמצם את החשש, ועדיין לא תוכל למנוע מצבים שבהם יתפתחו מעשית קשרים בין התורם לבין המשפחה הנתרמת, קשרים שבשלב מסוים ייצרו עמימות ובלבול. 

Redid it from the source [111: ראו סקירת פסקי הדין בארצות הברית בסוגיה אצל Forman, לעיל ה"ש 46, בעמ' 47–57. ראו למשל פסק הדין בעניין Leckie v. Voorhies, 875 P.2d 521, 521 (Or. Ct. App. 1994). כן ראו Fred A. Bernstein, This Child Does Have Two Mothers... And a Sperm Donor with Visitation, 22 N.Y.U. REV. L. & SOC. CHANGE 1, 19 (1996). לאפשרות של תורם שאינו מוכר כאב משפטי לדרוש הסדרי ראייה מוגבלים, ראו A.L.I., PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS §§ 2.04, 2.08, illus. 32 & 33, 2.18(2)(b), illus. 6 (2002).
]  [112:  ראו למשל את הדוגמאות המובאות בעניין Ferguson v. McKiernan ובעניין Thomas S. v. Robin Y (לעיל ה"ש 49 ו-50), המדגימות עד כמה רופפת היא ההסכמה בין הנתרמת לאב המיועד במקרים של תרומות מתורם לא אנונימי. לתיאור הנסיבות במקרים אחרים שבהם התעוררה מחלוקת בין תורם ידוע לבין נתרמת, ראו ה"ש 64 לעיל; King, לעיל ה"ש 48; Forman, לעיל ה"ש 46, בעמ' 47–51. ראו למשל עניין Bruce v. Boardwine (לעיל ה"ש 51), המדגים את הסיטואציה של אי-בהירות בין הצדדים בנוגע לחלוקת התפקידים ולמעמד של התורם הידוע]  [113:  השוו לעמדה האמביוולנטית יותר המוצגת בדבריה של Smith (לעיל ה"ש 46, בעמ' 360–362), בהם מוצגים פסקי דין אנגליים שהעדיפו את המשפחה הגרעינית כדי לא לבלבל את הילד ולערער את היציבות לעומת פסקי דין אחרים המופיעים בדבריה שהעדיפו את הקשר של האב הביולוגי עם ילדו. דברים אלו מצביעים על הבדלים בין גישות של שופטים שונים בהקשר זה. לריבוי ההתדיינויות במצבים של תורם ידוע, ראו Forman, לעיל ה"ש 46, בעמ' 58–59. עם זאת מסקנתה של פורמן שונה מזו המוצעת במאמר הנוכחי, והיא סבורה שיש להגביר את ההסתכמות על הכוונה ולא למנוע או לצמצם אפשרות של תרומה ידועה. 
]  [114: ראו את הדוגמאות שמביאה Smith (לעיל ה"ש 46, בעמ' 375–376), שבהם היא מראה שגם קביעה משפטית ברורה לכאורה שלפיה תורם ידוע אינו הורה לא מנעה עמימות וחוסר בהירות. כך למשל, בעניין Re G (A Minor); Re Z (A Minor) (לעיל ה"ש 50), שבו הסכימו הצדדים במפורש כי האב הגנטי לא יוגדר כאב משפטי, ואף החוק תמך בקביעה זו ובכל זאת הכיר בית המשפט בזכותו של האב הגנטי לדרוש הסדרי ראייה. למקרה נוסף מסוג זה, ראו עניין Re G (A Child), [2018] EWCA Civ 305 (Eng.).
.]  [115:  השוו לגישתה של זפרן "המשפחה בעידן הגנטי", לעיל ה"ש 26, בעמ' 258 ו-256 (הסבורה כי יש לשמוע את עמדת התורם בנושא, ובמצבים מסוימים אף לאמצה). 
] 

[bookmark: _Ref51675686]Moreover, from the institutional point of view, apart from the specific harm that the phenomenon of a known donor who has a social relationship with the mother may cause, there is a broader and deeper concern. It cannot be ruled out that the combination of donation through a licensed clinic with the donor’s original wish that others use his sperm are not enough to create a complete buffer between the category of donor and parent.[footnoteRef:116] Ultimately, this combination may undermine the institution of parenthood. Consider the cases described in the case law and literature of a known donor who continues to maintain a relationship with the mother and sometimes also with the child born from his sperm.[footnoteRef:117] Would such a person, who has daily contact with his child, not be considered the child’s father in the eyes of the public? Would this situation, in which the law allowed a person to enter into agreements that waived their parentage, or renewed it according to their will, eventually undermine regular parenthood, thereby damaging its absolute and unconditional nature? And if so, Against this background, I would like to propose that the donor remains anonymous, and as a result, distance between the donor and the child is maintained, at least until the child reaches age of majority,[footnoteRef:118] as another requirement of donation regulations.[footnoteRef:119] The distinction between a parent and a donor will be sharpened in this way, and it will be made clear that a person who is aware of the identities of his minor children cannot completely revoke his responsibility toward them.    [116: השוו Pennings (לעיל ה"ש 12), הסבור שהדין הבלגי מתנגד לא רק לתרומה ידועה אלא גם לתרומה אנונימית מלווה בזכות התחקות מתוך רצון לנתק בין התורם לבין הילד. ]  [117:  ראו ה"ש 50 לעיל.]  [118:  ודוק, מנקודת המבט של הילד העתידי יש הבדל ברמת הבגרות המנטלית והצרכים בין שלב הבגרות לבין שלב הילדות. אוסיף ואומר, שבעיניי שוני זה ממתן לא רק את החששות העוסקים בילד אלא גם את אלה העוסקים בתגובה החברתית הבעייתית כלפי אב ידוע לא מעורב, שכן תגובה זו קשורה בין היתר בהיבט הפגיעה בקטין. וראו בהקשר זה, את הסתייגותי מזכות התחקות בטרם הגיע הילד לבגירות משפט (בה"ש 205 להלן), וכן את מחשבותיי הראשונות בדבר מקומה של זכות ההתחקות ככלל (הנדונות בה"ש 210–217 להלן והטקסט המתייחס אליהן). 
]  [119:  מהסיבות המופיעות בטקסט, אני סבור שניתן לשקול הבחנה בין תרומה ידועה באמצעות קטלוג של מרפאה רלוונטית מאת תורם שאינו חלק מהסביבה החברתית של הנתרמת לבין תרומה מתורם פרטי שיש לו היכרות מוקדמת עם הנתרמת, הגם שהתרומה נעשית בסופו של דבר במרפאה מוסדרת. לטעמי, במקרה השני החששות המוצגים בטקסט מפני יצירת הורות חלקית, פגיעה בילד ובמוסד החברתי של ההורות גדולים יותר. לכן גם אם תידחה גישתי החשדנית כלפי מוסד התרומה הידועה ככלל אני סבור שיש להגביל את אפשרות הבחירה העצמאית של התורם וכן לשקול בין הפרמטרים ריחוק גאוגרפי וחברתי בין התורם לנתרמת. 
] 

The ban on choosing a sperm/egg donor implies a narrowing of the range of options available to men or women who require fertilization,[footnoteRef:120] but does not prevent them from exercising their right to parenthood at all. I believe that the harm to the institution of parenthood justifies the price of reducing the options of non-anonymous donation. This harm arises when the law permits a biological parent to knowingly alienate their child whose identity they know. The price is justified because children are exposed to the intermediate status of a biological father-donor who is not an intended parent or family friend, rather than a stable family framework. [120:  לסיבות שבעטיין נשים בוחרות בתורם ידוע, ראו Forman, לעיל ה"ש 46, בעמ' 64. סיבות אלה כוללות רצון בתמיכה כלכלית בילד, דמות גברית, רצון לבחור את ההורה של ילדך וכן חיסכון בעלויות] 

[bookmark: _Ref30180220]Although this article focuses on sperm donations for single women, I remain hesitant to create an intermediate class of donors when the biological mother has a partner or spouse who has agreed to be a donor-conceived child’s social and legal parent. In my opinion, recognition of the public-social role of family law imposes on these laws a dual role that they must fulfill with sensitivity and complexity. As I discussed above, family law should reinforce the ethics of parenthood, including the obligations of a biological parent in cases where they take on, or are required to take on, parental responsibility. On the other hand, one of the vital roles of family law according to the institutional approach is to strengthen the role of the non-biological parent and shape his or her status as a parent in every respect. A situation in which a family is in the shadow of a donor who does not have parental responsibility, but is nevertheless partially involved in the life of the family and his biological child, may threaten the status of the child’s social and legal parents,[footnoteRef:121] and especially that of the non-biological parent.[footnoteRef:122] The need to strengthen the status of the non-biological parent and protect the autonomy of single-parent families or families where one parent is not the biological parent, supports the prohibition on known donations or at least waiting until clearer findings emerge about its impact in states where this path is recognized. 	Comment by JJ: Is this what is meant here [121:  וכפי שעלה בסיפורים העולים מפסקי הדין מאיים בפועל. ראו למשל פסק הדין בעניין Re. G (לעיל ה"ש 186); וכן Smith, לעיל ה"ש 46, בעמ' 355–375. 
]  [122: לאיום של התורם הביולוגי על המשפחה הגרעינית החד-מינית, ראוKelly , לעיל ה"ש 46. עם זאת, לצד המסקנה המשותפת שלי ושל קלי בדבר הצורך בקטגוריות ברורות של תורם והורה, קלי נכונה להכיר גם בקטגוריית ביניים של תורם מעורב, ובלבד שקטגוריה זו תוגדר היטב בחוק שיהיה ברור שהמעורבות אינה הופכת את התורם להורה. ראו בהקשר אחר, את טענתה של רובין וילסון (Wilson, לעיל ה"ש 41) שלפיה מעמד הביניים הניתן בכמה מדינות בארצות הברית לבן זוג של הורה ביולוגי, המקנה לו בתקופה שלאחר הפירוד זכויות קשר ללא אחריות כלכלית, מאיים על המשפחה הגרעינית שנוצרה.
.] 

My unequivocal conclusion is that, at least in cases where non-anonymous donations are still not recognized, there is justification for future legislation that will exclude the establishment of a donations procedure from known donors. This should be refined in three ways. First, potential sperm recipients should be allowed to receive non-identifying information about potential donors that does not reveal the donors’ identities. Second, donors’ details should be retained, and mechanisms developed to allow for re-contact, in case of vital medical need and to prevent incest. Finally, donor-conceived children should have the right to know the identity of their donor once they reach adulthood. This issue requires addressing a variety of complex ethical and practical considerations. Some point to a person’s right to know their parentage as a natural right: a kind of fulfillment of the command to “know from where you came.”[footnoteRef:123] Therefore, it can be argued that a ban on known donations should be eased by granting a mandatory right to donor-conceived children to know the identity of their anonymous donor after they reach adulthood.[footnoteRef:124] It is almost impossible to avoid exposing details of genetic relatives amid the growing popularity of direct-to-consumer DNA tests, which means that practical considerations also come into play. However, there are those who warn against invading the privacy of donors who may be exposed to an unwanted relationship with their biological children as well as of donation recipients who may be threatened by future disclosure.[footnoteRef:125] Moreover, some are concerned that the right to be traced will deter potential donors,[footnoteRef:126] and that this will harm the right to parenthood. There is extensive research literature on these topics, and the current article is not suitable for a comprehensive discussion on the matter.[footnoteRef:127] However, I must note another consideration, which originates from the institutional perspective and has not yet been sufficiently weighed in the existing discourse.[footnoteRef:128] 	Comment by Susan Doron: By whom?	Comment by JJ: It’s not a commandment in the sense of the 10 commandments, it is from Pirkei Avot

	Comment by Susan Doron: It is not clear from where this quote is from [123: 211 ראו שם, בעמ' 584 (מכנה זאת "חזרה לשורשים"). עוד ראו Cahn, לעיל ה"ש 34; וכן במקורות הנוספים המוזכרים בה"ש 34 לעיל התומכים במתן זכות התחקות.
.]  [124:  למדינות הדורשות מתן זכות התחקות ואוסרות על תרומות אנונימיות איסור מוחלט, ראו ה"ש 12 לעיל.
.]  [125: . ראו לדוגמהEthics Committee of the Am. Soc'y for Rep. Med., Informing offspring of their Conception by Gamete Donation, 81 FERTILITY & STERILITY 527, 528–529 (2004).]  [126: .  זהו אחד הנימוקים שהנחה את הדין בבלגיה. ראו Cathy Herbrand & Nicky Hudson, Information Sharing in Donor Conception: Comparing Regulations Ethics and Cultural Practices in the UK and Belgium, 3 J. MED. L. & ETHICS 175, 184 (2015). למחקר אמפירי על השפעת מתן האפשרות לחשיפת פרטי התורם על הנכונות לתרום, ראו Adams, Ullah & Lacey, לעיל ה"ש 54.]  [127:   להרחבה על עניינים אלה, ראו את המקורות המופיעים בה"ש 10–11 ו-34 לעיל (שם גם נסקרו עמדות שונות שאומצו במדינות השונות). 
]  [128:   השפעה נוספת של הגישה המוסדית על הזכות להתחקות קשורה בשיטות משפט שבהן נאסרת תרומה ידועה, אך קיימת זכות להתחקות וליצירת קשר עם התורם עוד בטרם הגיע הילד לבגרות. הזכרתי לעיל שהפגיעה בילד הבוגר מקיומו של אב ביולוגי שאינו מתפקד כאב קטנה מפגיעה כזו בילד צעיר, וכנגזרת מזה, אף הפגיעה במוסד ההורות במקרה כזה נחלשת. עם זאת יש להודות שכשזכות ההתחקות ניתנת בתקופה שבה הילד אינו בגיר במובן המשפטי, קיומו של אב ידוע שאינו מחויב לילד עלול בכל זאת לחתור תחת מוסד ההורות גם אם במידה פחותה. 
] 

The institutional approach emphasizes the role of law in constructing parenthood and its perceptions in society. According to this approach, people's desire to know their parentage is authentic, but the need to know our genetic heritage does not exist in a vacuum. It often reflects not only a “natural” need but also a social perception that emphasizes the importance of genetic heritage. Positions that emphasize a person's right to know their parentage to the extent that they completely prohibit anonymous donations without the right to know the identity of their donor, shape and reinforce the perception that true parenthood is biological and genetic. Therefore, a person's need to know their parentage is not satisfied by their acquaintance with the families of their legal parents, if said parents are not his biological parents. Conversely, a world in which tracing one’s biological parents is not possible is also not neutral, and in the long-term will lead to an underestimation of the importance of biological and genetic connections. 	Comment by Susan Doron: Neutral is the word used in the Hebrew - not clear what is meant or how it connects to the previous point 
[bookmark: _Ref51674059][bookmark: _Hlk33379056][bookmark: _Hlk42265783][bookmark: _Hlk42265799]In view of these considerations, my tendency is to support a pluralistic approach such as that used in new legislation in the United States.[footnoteRef:129] This approach recognizes two tracks. The first offers full and enduring anonymity until the donor-conceived child reaches adulthood (with a limited ability to identify the donor for medical reasons and to prevent incest), and the second an anonymous track in childhood accompanied by the right to know the donor’s identity when the child reaches majority. Donors and recipients should be given the opportunity to choose their intended track from the outset. This recognition of two tracks will reflect the importance of providing pluralism in different types of parentage,[footnoteRef:130] as well as the liberal tendency to respect parental autonomy as far as possible in preference to monolithic state decision-making.[footnoteRef:131]	Comment by JJ: I looked in the source and it is indeed

המכירה 

Sale

But it is a typo and should be הכרה 	Comment by JJ: What is the difference here? The limited ability to know medical info? [129:   ראוU.P.A , לעיל ה"ש 12, בס' 904. 
]  [130:   למגמה זו של הגישה הליברלית, ראו פרק ד(1) לעיל.
.]  [131:   ראו פרק ד(3) לעיל, בס' ב..] 

Before concluding, I should note that in this section, and indeed in the entire article, I focus on the question of donations and the possibility of agreements to waive parentage. Institutional considerations sometimes lead to cases that are referred to in medical and legal jargon as sperm donation, but in reality, these cases involve a biological parent who wishes to be a joint legal and substantial parent with the sperm recipient. There is no difficulty when the recipient is the man's partner or when the recipient and the intended father will become joint parents, even if the recipient is a single mother. In cases where an intended father offers to donate sperm to a biological mother and her same-sex partner, with the desire to become an additional parent alongside the biological mother and her same-sex partner, the situation is more complex. In these cases, the question arises as to whether the court should recognize a family of three parents, each of whom is defined as a social and legal parent for all intended purposes,[footnoteRef:132] as opposed to the status of a donor who is not a legal parent or a de facto partial parent, as in some cases that began as known donor cases. My initial inclination is to support the establishment of such an option in legislation, on the understanding that the definition of parentage is dynamic. Such a case will not harm the ethics of parenthood, since this does not involve a biological parent waiving his parentage. Rather, it includes three people who seek to assume parental responsibility. However, this question raises entirely different considerations from those discussed in this article, and I will leave its examination and a final decision on it for future work.  [132:  לדחיית האפשרות להכרה כזו בהיעדר הסמכה מפורשת מן המחוקק, בפסק דינו של השופט ויצמן בפרשת שלושת ההורים, לעיל ה"ש 107. אף השופט הנדל בבע"מ היועמ"ש (לעיל ה"ש 40), סבר כי בלא הסמכה מן המחוקק לא ניתן להכיר ולו זמנית בשלושה הורים. אולם, השוו לתמ"ש (משפחה ת"א) 1540-12-18 פלוני נ' היועץ המשפטי לממשלה (פורסם בנבו, 31.12.2019), אשר הורה על מינוי אפוטרופוס שלישי לקטינים שנולדו בעקבות הסכם להורות משותפת בין בני זוג גברים לבין האם הנושאת. עוד ראו עמ"ש (מחוזי ת"א) 42806-05-19 מדינת ישראל נ' פלונית (פורסם בנבו, 2.4.2020), שקיבל חלקית את הערעור על החלטתו הזאת של בית המשפט למשפחה, ושלל את האפשרות להכרה בשלושה הורים או אפילו בשלושה אפוטרופסים – אך בה בעת הכיר בהסדרים מעשיים מוסכמים בין שלושת המעורבים אשר הלכה למעשה הקנו לשלושת המעורבים בענין סמכויות הוריות מבלי לכנות אותם אפוטרופסים או הורים. עוד אציין כי במדינות שונות כגון בריטיש קולומביה שבקנדה אפשרות כזו מוכרת בחוק. ראוFamily Law Act, SBC 2011, c. 25, s. 30. זהו גם המצב בקליפורניה, ראו CAL. FAM. CODE § 7612(c) (2017)] 





 



