Unenforceable Terms in Consumer Contracts: Evidence from the Airline Industry
Abstract
The past decades’ extraordinary expansion in air travel for the general public has been accompanied by increasing challenges for air passengers. Flight cancellations, tarmac delays, lost or mishandled baggage, bumping, and other consumer problems have become more common than ever before. To better protect air passengers, the U.S. Department of Transportation (DOT) recently implemented comprehensive rules aimed at ensuring basic protections for passengers when problems arise. These rules, promulgated as part of the DOT’s Enhancing Air Passenger Protections initiative, establish procedures for handling extended tarmac delays, strengthen air travelers’ rights in the event of flight overbookings or cancellations, restrict airlines’ ability to limit their liability for lost, delayed, or mishandled baggage, and mandate disclosing information to consumers, including that pertaining to the total cost of the flight. 
Yet, despite ongoing regulatory efforts to protect consumers, this Article demonstrates that airlines contravene these mandatory protections by continuing to use terms in their contracts of carriage (COCs) that disclaim, restrict, or deny their passengers’ most basic rights and remedies. Drawing on a hand-collected sample of 148 COCs used by certified U.S. air carriers, this study finds that these contracts routinely include unenforceable terms, such as clauses limiting the airline’s liability for damages caused to passengers as a result of lost, delayed, or mishandled baggage to an amount lower than the mandatory minimum, clauses allowing airlines to change terms and conditions retroactively to the passenger’s detriment, and unlawful restrictions on passengers’ rights to cancel or change flights or to receive refunds of certain fees in the event of flight cancellations or overbookings. 
These findings shed light on an under-explored drafting practice of including unenforceable terms in contractual fine print. While contract scholars have focused on sellers’ incentives to draft one-sided terms, or terms that, albeit enforceable, exploit consumers’ cognitive biases or limited attention, the use of unenforceable terms has received very little attention to date. A consideration of the results of this study together with this author’s recent finding that residential lease agreements frequently include unenforceable terms, 
leads to a troubling inference about consumer behavior. While consumers and tenants generally enter into contracts without reading them, and thus may not notice unenforceable terms, these very terms may adversely affect them ex post, when a problem or question about their rights and remedies emerges. At that point in time, uninformed consumers might mistakenly misperceive unenforceable terms as enforceable and binding, and consequently forgo valid legal rights and claims. As a result, they might ultimately bear costs and risks that the law deliberately and explicitly imposed on the sellers. 
This Article discusses the implications of these findings for consumer protection and regulation. The continuing systematic use of unenforceable terms in standardized agreements indicates that even substantive, mandatory regulation of consumer contracts could fail to achieve its goals if sellers are not sufficiently deterred from persisting in inserting unenforceable terms into the fine print. The Article concludes by surveying a number of regulatory solutions, including requiring airlines to use one of several statutory form contracts, or establishing a pre-approval mechanism for airlines’ contracts of carriage. 


