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[bookmark: _Toc99220784][bookmark: _Toc99306503][bookmark: _Toc102746053][bookmark: _Toc94464212]Introduction 
The scope of judicial review of an agency’s interpretation of legislation and of its own regulation occupies courts all over the world. In the administrative state, the question of deference to agencies highlightsshowcases the tension between the rule of law and the acknowledgement of an agency’s expertise and itsthe need for a flexibility to act optimallybroad space  in a rapidly changingof action in a world quickly changing. 
[bookmark: _Ref102902560]This question engaging the attention of so many countriesSimilar to other countries around the world, has also become the subject ofin recent years, this question reached out the Israeli legal discourse in recent years. In Israel, a central principle of Israeli public law is that the judicial branch holds the ultimate power to interpret legal norms, a principle that considers to be one of the main principles of Israeli public law. Applying this principle iIn administrative law, courts do not give judicial deference to this principle provides that, interpretative determinations made by administrative agencies do not enjoy judicial deference in the court. However, sSome recent decisions of the Israeli Supreme Court, however,  suggest that itthe may be rethinking its current dominant position when ruling on agency decisions, and possibly even consideringCourt seems to rethink its current dominant approach to consider a Chevron-like deference approach,. According to the Chevron doctrine, articulated in an American doctrine as reflected by the well-known 1984 Chevron v. NRDC decision,[footnoteRef:1] which according to it, courts grant considerable  deference to interpretative determinations made by administrative agencies, unless such determinations are found unreasonable. 	Comment by Susan: Really some,  or just Zeligman? [1:  Chevron U.S.A v. Natural Resources Defense Council, 467 U.S. 837 (1984) [Chevron Case].] 

An example of this shift in Israel isFor instance, in the 2018 Zeligman v. Hapenix case,[footnoteRef:2] in which the Israeli the  Supreme Court of Israel  hearddiscussed a request to file a class-action against a group of insurance companies, claiming that; the class action claimed that the companies had illegally double- charged fees for items related to payment scheduling. The National Insurance Commissioner joined the proceeding and filed an opinion supporting the companies’ interpretation of the National Insurance Regulations. This case raised; and this sparked a major question of principle regarding, concerning the degree of deference that the court should grant to a regulator’s interpretation of theirhis own regulations. The In a panel of three justices, the Supreme Court, sitting with a panel of three justices, adopted a deferential approach, emphasizingdoctrine, underscoring that due to the agency’s experience and expertise,. The basic assumption, noted the court, is that it could be assumed that the agency’s interpretation would lead to the optimal execution of its own policy, thereby benefittingand would therefore benefit the public interest with which the agencyit is charged with protecting. Much like the post-Chevron deferential doctrines developed by the U.S. Supreme Court,[footnoteRef:3] the Zeligman judges ruledit was decided that the court willshall defer to an agency’s interpretation of its own regulations asso long as the interpretation is reasonable and consistentat one with the regulation’s language and is reasonable. Only substantial and weighty considerations, such as the regulator havingbeing in a conflict of interest, wouldshall justify deviating from the regulator’sher interpretation. 	Comment by Susan: Perhaps double-billed?	Comment by Susan: Is it necessary to write items related to payment scheduling – it is confusing- perhaps sufficient to write certain items? I can’t access a copy of the holding in English. [2:  CivA 7488/16 Zeligman v. Haphenix, Israel Supreme Court Database (May 31, 2018) (Isr.), https://supremedecisions.court.gov.il/Home/Download?path=HebrewVerdicts/16/880/074/r18&fileName=16074880.R18&type=2. ]Zeligman Case[.]  [3:  Auer v. Robbins, 519 U.S. 452 (1997); Kisor v. Wilkie, 139 S. Ct. 657, 657 (2018).] 

This paper seeks to shed light on the American Chevron doctrine and to examineto point to its potential as an example for changes in source of inspiration for Israeli administrative law. It also will identify the challenges Israeli courts face in trying to adopt. Doing so, I aim to point out the various difficulties entailed by the attempt to adopt  Chevron into Israeli law. My main argument is that givenconsidering the nature of the Israeli legal system and the structure of the Israeli government, adopting a deferential doctrine couldmight lead tobear adverse results. 
First, I take into accountargue that in the United States, the Chevron doctrine is based on the assumption that when the language of the law is vague or ambiguous or the intent of the legislature is not clear, or even silent on a particular issue, the courts should defer to the interpretation of theunclear it reflects legislative intent to delegate interpretative power to administrative agencies rather than to the courts as long as their determination is reasonable and permissible. Thusat is, the major rationale underlying Chevron is the theory of congressional delegation, . This rational based on a recognition of the advantages of agencies over courts with respect to professional and technological expertise. EssentiallyThat is, the Chevron doctrine holds that Congress would prefer that the agency, which has the requisite expertise, and is responsible forin charge of executing policy in the field it has been charged to administers, to interpret norms governing its operation.. AIn other words, according to thise presumption, the agency the agency is considered better situated to be in a better position than the courts to resolve anythe ambiguity. Moreover, the is rationale behind Chevron is  also based on the assumption that agencies, appointed through the elected legislature or executive, are more democratically accountable than the courts and are therefore the preferable arbiters of their decisions. This assumption, however, is incompatible withruns in counter to the central pillar of Israeli constitutional law wherebyunder which the interpretative power is vested inwith the judiciary and cannot be delegatedis not subject to the possibility of delegation to any other branch of government. 	Comment by Susan: Argue doesn’t seem right here, as there is little question about what Chevron means.
Second, I argue that adopting Chevron in Israel would mean that considerable power currently held by the Israeli Attorney General would be shifted to administrative agencies, thus. This would seriously infringinge on the powers of the Attorney General’s office and threatening and threaten its authority as the ultimate interpreter of the law.	Comment by Susan: You explain this well later in the paper. Here, it raises questions, as the Attorney General in Israel is part of the executive branch and doesn’t have ultimate interpretive power.
This paper proceeds in two parts: Part 1 reviews the evolution of the American law, and the underlying assumptions and implications of the Chevron doctrine on administrative law in the United States, and its underlying assumptions. Part 2  compares the fundamental assumptions of theexamines the assumptions on which the Chevron in the United States with the underlying assumptions ofdoctrine is based and compares them with the Israeli public law.’s underlying assumptions. This part identifiespoints out the various implications of adopting the Chevron doctrine in Israel, in particular with regard toregarding to the division of powers between the three distinct governmental branches as well as within the executive branch.	Comment by Susan: I think here  you identify the two issues which are not spelled out when you first mention the Israeli AG – the separation of powers between the 3 branches of government and the balance of power in the executive branch.
[bookmark: _Toc97401855][bookmark: _Toc99220785][bookmark: _Toc99306504][bookmark: _Toc102746054]Part 1: The American Law
[bookmark: _Toc99220786][bookmark: _Toc99306505][bookmark: _Toc102746055]1.1 The Chevron Case
At the center of this case stands the interpretation of the American Air Pollution Act, named Clean Air Act (CAA).[footnoteRef:4] thatThis Act sets different targets for reducing the emission of various pollutants into the air. These targets were calculated on the basis of the reduction of pollution in percentage terms relatives, compared to the amount of emissions at the time of the CAA’s enactment.[footnoteRef:5]  [4:  The clean Air Act (CAA) is a comprehensive Federal law that regulates the various sources of air emissions. ]  [5:  Chevron Case, at 840-1.] 

The demand to reduce emissions was imposed by law on every “source of pollution,”. but this critical term was not defined by the legislation.However, the law itself did not define this term. The Environmental Protection Agency (EPA), filled this void, formulatinghowever, has formulated an interpretation thatinterpretive concept that according to it, it would be sufficient forif in a particular factory, or in a company that runs several factories, to achievethere was an overall reduction in the level of pollution (in percentages) to the extentd required by law, and that – that is enough, and the law didoes not require a reduction to the required level in eachthe individual unit emitting unit that emits pollution separately. For exampleinstance, if we assume that one factory has three identical chimneys that emit a certain substance, and the law requires meeting the target of a 10% reduction of pollution within five years, then all the chimneys can be treated as one source. Thus, it is legally sufficient , and then, it is enough that the factory reduced 30% of one chimney’s emissions by 30%, while not changing anything in the other two in order to meet the CAA’s legal requirements of the law. In this case, the factory is considered to meet the CAA’s requirement.  This interpretive approach has been termedwas called “the bubble concept” because it treatsed all sources of pollution in a particular factory as a single unit.  
The question ofFollowing this, the question whether the EPA’s interpretation of the term “source of pollution” is subject to judicial review was then challenged in the Chevron case was arose. When the case was first heard inwent to the federal court, the court court turned the law and ruled that the law should be interpreted to mean that each source of pollution should be considered separately when determining whether a polluting factory has metin away that polluting factories must meet the CAA’s goal.  which is considering each source of pollution separately. However, this decision was reversed upon appeal to the U.S. Supreme Court, with the Supreme Court when the case went to the Supreme Court, the Court reversed the federal court’s ruling, setting a new standards for the scope of judicial review of administrative interpretation, stating: 
When a court reviews an agency’'s construction of the statute which it administers, it is confronted with two questions. First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’'s answer is based on a permissible construction of the statute. [footnoteRef:6] [6:  Chevron Case, at 842-3.] 

Chevron’s approach, therefore, is that where there is interpretive ambiguity in the law, the administrative authority enjoyshas a wide interpretive range of between different interpretive options. The Court will intervene in an agency’sthe interpretive determination of law only if it explicitly contradicts a clear determination ofn the law. That is, if the administrative authority’s the interpretation taken by the authority does not seem unreasonable to the court unreasonable, the Court should restrain itself and refrain from intervening, even if there is another interpretation of the law that the Court may deemseems more correctto the Court to be more correct.  That is, Chevron provides a two-step examination for judicial review of agencies’ interpretation: firstin the first step, the court would applies judicial tools of construction to clarify, using the judicial tools of construction, whether the statutory term is indeed ambiguous;; then, if it finds ambiguity,it is, in the second step, the court would defers to the agency’s interpretation, if reasonable.	Comment by Susan: Or is unreasonable?
[bookmark: _Toc99220790][bookmark: _Toc99306509][bookmark: _Toc102746056]1.2 Different Implications for the Chevron Doctrine	Comment by Susan: Chevron has been italicized when referring to the case and not italicized when referring to the doctrine.
Chevron is considered one of the most important judgments given by an American court in the last fifty years, especially in the context offield of aAdministrative law.[footnoteRef:7] It has created a major revolution in the perception of judicial review, the boundaries of which extenda revolution whose boundaries go far beyond the question of the scope of judicial review of agencies’ interpretive determinations. A, as Cass Sunstein observedput it, “Chevron also appeared to have imperialistic aspirations, cutting across countless areas of substantive law and the full range of procedures by which agencies might interpret statutory law.”.[footnoteRef:8]  [7:  STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY: PROBLEMS, TEXT, AND CASES 247 (6th ed. 2006); Thomas W. Merrill, Justice Stevens and the Chevron Puzzle, 106 NW. U. L. REV. 551, 552-53 (2012); Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 DUKE L. J. 511, 512 (1989); Cass R. Sunstein, Law and Administration After Chevron, 90 COLUM. L. REV. 2071, 2075 (1990). ]  [8:  Cass R. Sunstein, Chevron Step Zero, 92 VA. L. REV. 187, 189 (2006).] 

One of the immediate implications of Chevron was reducingwere to reduce the scope for federal courts to intervene in decisions of administrative authorities in general and in interpretive decisions in particular.[footnoteRef:9] Chevron’s judicial restraint standard, however, has not been applied to all interpretive provisions but only to certain situations where Congress has given the administrative authority a broad authority to determine provisions that have the force of law;, that is, primarily to interpretations made within the exercise of secondary legislative powers.[footnoteRef:10] Chevron’s restraint standard, however, does not apply toon other administrative decisions, such as interpretive positions in individual decision-making or interpretive guidelines. Nonetheless, even But also in the latter, the Court has applied a strong restraint’s standard for judicial review.[footnoteRef:11] Furthermore, the Supreme Court has applied a similar approach regardingwith regard to the interpretation of regulations or other administrative norms created independently by the administrative authorities themselves.[footnoteRef:12] 	Comment by Susan: This sentence is not clear – what does apply? The older, stricter standard? [9:  William N. Eskridge, Jr. & Lauren E. Baer, The Continuum of Deference: Supreme Court Treatment of Agency Statutory Interpretations from Chevron to Hamdan, 96 GEO. L.J. 1083 (2008); Peter H. Schuck & E. Donald Elliott, To the Chevron Station: An Empirical Study of Federal Administrative Law, 1990 DUKE L.J. 984, 1026 (1991).]  [10:  United States v. Mead Corporation, 533 U.S. 218 (2001); Christensen v. Harris County, 529 U.S. 576 (2000).]  [11:  This principle known as Skidmore Deference, a principle of judicial review of federal agency actions that applies when a federal agency’s interpretation of a statute administered by the agency according to the agency’s ability to demonstrate persuasive reasoning, see Skidmore v. Swift, 323 U.S. 134 (1944).]  [12:  See Auer v. Robbins, 519 U.S. 452, 461 (1997).] 

Beyond these immediate implications forin administrative law, the Chevron’s ruling has had far-reaching implications forin American public law in general, as Chevrondue to the fact that the Chevron’s ruling  redrewawn the boundaries of the division of responsibilities between the three distinct branches of government. First, Chevron challenged the traditional perception of the division of powers, which according to which,it the interpretation of the law is the responsibility of the judicial branch. Thusat is, Chevron introducedbrought  a new concept regarding the division of the constitutional power between the three distinct branches. No wonder that many viewed Chevron was defined by many as contrary to the basic assumptions of American constitutional law as originally set forth in the landmark 1803appears in the well-known ruling of Marbury v. Madison case, where the Courtit was held that “it is emphatically the province and duty of the judicial department to say what the law is.” [footnoteRef:13] That is’s it, , the Court, not the legislature, is the authorized interpreter of the Constitution.  [13:  Marbury v. Madison, 5 U.S. 137, 177 (1803).] 

In addition to challenging the traditional role of the judiciary as stated in Marbury v. Madison, the Chevron’s ruling introducedpresented a new conception of the nature of legal interpretation and the distinction between it and between policy-making. Chevron’sThe sanctioning recognition of the broad authority of administrative authorities to interpret the law, while reducing the role of the Court in the interpretation of administrative decisionslegislation, reflects a perception that sees legal interpretation isas  part of the standard work of administrative authorities in exercising their statutory discretion. In this,Doing so, Chevron challenges the distinction between interpretingthe interpretation of  law and policy-making.[footnoteRef:14] It recognizes that in the complex reality of the modern administrative state, the interpretation of the law is an integral part of the policy-making process made by the administrative authority, a process in which consideration of professional expertise, technological knowledge, the ability to gather facts systematically from multiple sources, and knowledge of practical law enforcement constraints, are no less important than the theoretical legal analysis designed to impart meaning to a given legal norms. 	Comment by Susan: Legal analysis is not entirely theoretical, as it draws on precedent and weighs real conflicts of rights, duties, etc. [14:  Cass R. Sunstein, Chevron as Law, 107 GEO. L. REV. 1613, 1626 (2019).] 

The acknowledgementrecognition that interpretingof the interpretation of the law ias an integral part of the process of determining administrative policy, has, in itself, far-reaching implications. One is of these important implications is the recognition that changes in reality, includingsuch as  the political reality, can legitimately lead to a change in administrative policy; in fact, could – May even justify a change in the interpretive position of the administrative authority. That is, if the interpretation of the law is perceived as part of a policy-making process, then when the agencyauthority is interested in changing its policy, it may also change its interpretive positions regarding the law applicable to its actions. Such a change may occurhappen following a new factual or technological or other developments, but also in responsedue to changes in the moral perceptions of the agencies resulting fromauthorities that may happen due to political changes arising from a caused by the change of government.[footnoteRef:15] 	Comment by Susan: First, this sentence does not seem to follow logically from the preceding. It also raises questions of arbitrariness and abuse of Chevron-granted power that I’m not sure you want to introduce at this point. The paragraph flows better without this [15:  Chevron Case, at 865-6.] 


[bookmark: _Toc102746057]1.3 The Chevron Doctrine: Rationales and Underlying Aassumptions 
In the American academic literature, the Chevron doctrine is seen as an inevitable product of the rise of tThe aAdministrative sState in the first half of the 20th century.. With the rise of athe vast array of federal public administration authorities, and especially the independent agencies that have been granted given a complex and complicated set of powers and duties for fulfillingto fulfill their regulatory functions, the practicality possibility of relying on judicial interpretation as a basis for public administration guidance has become questionableimpractical.[footnoteRef:16]  [16:  Jonathan T. Molot, Reexamining Marbury in the Administrative State: A Structural and Institutional Defense of Judicial Power over Statutory Interpretation, 96 NW U.L. REV. 1239, 1251 (2002).] 

Accordingly, the main rationale of the Chevron doctrine is a judicial presumption of the delegation of interpretive authority on behalf of Congress to the public administrative authorities. The doctrine is based on the determination assumption that where Congress did not make a decisive and clear provision in the law, it actually intended to delegate the authority to interpret the law to the administrative authorities and not to the courts.[footnoteRef:17] This decision is based on theThat is a  general assumption that administrative authorities enjoystems from the relative institutional advantages of administrative authorities over courts when it comes to interpreting vague or unclear terms in the complex fabric of administrative legislation, which thereby calls fordeals with conferring powers on administrative authorities. 	Comment by Susan: When it comes to is ok, perhaps a little colloquial – you could write also “over courts regarding the interpretation of vague or unclear..” [17:  Chevron Case, at 843-4; Thomas W. Merrill & Kristin E. Hickman, Chevron's Domain, 89 GEO. L.J. 833, 836 (2001).] 

This assumption is also related to an element of the doctrine, which according to whichit, in the complex administrative reality, it is hard to distinguish between the interpretation of the law and policy in the complex administrative reality, and that an interpretation should be considered actuallyseen as a determination of administrative policy. ConsequentlyIn this case, the administrative authorities have considerable advantages over the courts inwhen it comes to determining their independent policiespolicy. These advantages are related to the expertise of the administrative authority, its presumed betterpriority capabilities in the professional and technological fields, and its familiarity with the administrative reality and the practical implications and the costs ofat the level of enforcement of any interpretive position.[footnoteRef:18]  [18:  Chevron Case, at 865.] 

Moreover, another advantage the administrative authority’s interpretive authority can be considered preferable to that of the court in cases of had over the court, insofar as the  of interpretive decision involvingrepresents moral positions, as agencies, appointed by the elected legislature or executive, arguably have a higher level of, due to its level of democratic legitimacy which is higher than that of the court.[footnoteRef:19]  [19:  Id.] 

In addition, the Chevron deference doctrine goes to the issue ofhas to do with political accountability: agencies are the mechanism through which the democratically elected president operates and executes policy set by the democratically elected legislature. As a result, ; unlike the unelected courts, agencies can thus be held accountable for their interpretational choices. 
And as will be further elaborated, a reasonableness-based judicial review of agency interpretations indeed acknowledges that there may be multiple possible interpretational choices, and equates agency interpretations with policy-making it, to a large extent., to policy making. Indeed, as Adrian Vermeule has observed, distinguishingnoted, it turns out that the distinction between agency’s fact- finding functions, policy-making and legislative interpretation may simply becould be just impractical.[footnoteRef:20]  [20:  ADRIAN VERMEULE, LAW’S ABNEGATION 29-30 (2016). ] 

Another basic assumption underlying Chevron’s delegation theory is that the fundamental premise of American constitutional law that Congress is the competent body to shape the scope of judicial review of public administrative actions. That is, in American law, the scope of judicial review of administrative acts is perceived as an integral part of the legislative plan regarding the mechanisms of plan created by the legislature when it comes to judicial review of the administrative authority.  This presumptionThat understanding can explain how the Congress may “delegate” the authority to interpret legislation to the administrative authorities rather than to the judiciary, instead of the court.[footnoteRef:21] In essence,Put differently, the American public law does not see the court’s judicial review of public administrative actions as a constitutional authority given to the court, but as part of the general fabric of delegating powers from the legislature to the public administrative authority.[footnoteRef:22] 	Comment by Alaa Hajyahia: במשפט האמריקני היקף הביקורת השיפוטית על אקטים מינהליים נתפס כחלק אינטגרלי מהתוכנית שיצר המחוקק, במסגרת החוק המסמיך, ביחס למנגנוני הביקורת על הרשות המינהלית. [21:  Elizabeth Garrett, Legislating Chevron, 101 MICH. L. REV. 2637, 2639 (2003).]  [22:  David S. Rubinstein, "Relative Checks": Towards Optimal Control of Administrative Power, 51 WM. & MARY L. REV. 2169, 2224 (2010); Nicholas Q. Rosenkranz, Federal Rules of Statutory Interpretation, 115 HARV. L. REV. 2085, 2086 (2002).] 

To conclude, in the United States, the legislature inherently grantsgives the administrative agencyauthority interpretativethe authority within the law. The legislature also designs various mechanisms – including the judicial review mechanism – tothat will oversee and limit the ways in which the competent agencyauthority exercises its authority – including the judicial review mechanism. The legislature can, therefore, expand, reduce or even reject the scope the of judicial review of certain administrative decisions within the framework of a specificcertain law or with respect to. The legislator also can reduce the judicial review or reject it in relation to certain types of decisions. Since the legislature controlsis in control of all matters concerning the design of the overall structureplan  of the agency’sauthority’s action within the framework of the authorizing law, including the interpretivejudicial review mechanism, Congress has the power to grant the agencymonitor the authority to interpret the law itself, thereby delegating the review mechanism to the administrative agency rather than to the judiciary.and delegate it from the court to the administrative authority.[footnoteRef:23]  [23:  Id, at 2227-8.] 

These underlying assumptions can explain the reasoning behind the Chevron decision to affirm the legislative right to delegate the authority to interpret the law to the administrative agency and not to the court and its idea which according to it, the legislature chooses, in cases of interpretive ambiguity., to delegate the authority to interpret the law to the administrative authority, and not to the court.
[bookmark: _Toc99220791][bookmark: _Toc99306510][bookmark: _Toc102746058]Part 2: The Israeli Law
[bookmark: _Toc97401864][bookmark: _Toc99220792][bookmark: _Toc99306511][bookmark: _Toc102746059]2.1 The Zeligman Case
In the 2018 Zeligman case,[footnoteRef:24] the Supreme Court of Israel discussed a request to file a class- action suit against a group of insurance companies claiming; the class action claimed  that the companies had illegally double- charged fees for items related to payment scheduling. The National Insurance Commissioner joined the proceeding and filed an opinion supporting the companies’ interpretation of the National Insurance Regulations. T; and this gave rise tosparked a major question of principle, concerning the degree of deference that the court should grant to a regulator’s interpretation of itsher own regulations. 	Comment by Susan: These two first paragraphs repeat verbatim what you have written in the Introduction – do you want any changes? [24:  Zeligman Case.] 

The three-justice panel ofIn a panel of three justices, the Supreme Court adopted a deferential doctrine. The court’s basic assumption was that due to, underscoring the agency’s experience and expertise,. The basic assumption, noted the court, is that the agency’s interpretation would lead to the optimal execution of its own policy, and would therefore benefit the public interest with which it wais charged. Much like the post-Chevron evolution of the deferential doctrines developed by the U.S. Supreme Court,[footnoteRef:25] the Court determined that courts shouldit was decided that the court shall defer to an agency’s interpretation of its own regulations asso long as the interpretation is reasonable and consistentat one with the regulation’s language and is reasonable. Only substantial and weighty considerations, such as the regulator having being in a a conflict of interest, would justify, shall justify deviating from itsher interpretation.  [25:  Auer v. Robbins, 519 U.S. 452 (1997); Kisor v. Wilkie, 139 S. Ct. 657, 657 (2018).] 

Arguably, this approach marks a shift from the Israeli tradition of judicial review, in which the court would have considered the agency’s interpretation, but would not necessarily have givengive it special weight. That is, the prevailing presumption in IsraelIn other words, the conception was that the agency cannot “replace the court” as the authoritative interpreter of the law; and the court would prefer the correct interpretation, rather than the agency’s reasonable interpretation.
The Israel Supreme Court in Zeligman provided three justifications for deferring to a reasonable interpretation. The first, echoes the presumption of legislative delegation, also underlying Chevron and deferential doctrines in other countries, that we outlined earlier: “it appears that the decision to authorize the commissioner to promulgate norms to govern the market of which he is in charge, to enforce these norms and to adjudicate concrete complaints and disputes, strengthens the presumption that the regulator [in this case, the insurance commissioner] is conceived by the legislator as the optimal decision-maker in the regulated market.”. In this regard, the Supreme Zeligman Court also notedmentioned that deferring to the regulator’s interpretation promotes uniformity that could otherwise be undermined, that could be otherwise impeded  if different courts would interpret the same regulation differently. 	Comment by Susan: This needs a citation.	Comment by Susan: The same or “the same or similar regulations…”?
 The second justification focuses on agency’s expertise and experience. The Zeligman panel remarked; it reminds that interpretation is often conducted in the context of complex policy- making, involving economic or other highly professionalized issues, where the regulator has a salient advantage. The court also acknowledged that often, a number offew reasonable interpretations are possible, and that allowing the regulator to choose between them would optimize policy-making. The third justification given by the court relies on the presumption of regularity. This has not appeared in comparative research, and I personally view it as a rather weak justification, bearing in mind that the presumption of regularity may provide mainly evidentiary value, but it doesn’t make the agency comparatively more capable than the court.  	Comment by Susan: Do you need to explain that this presumption holds that government actions are presumed lawful unless there’s clear evidence to the contrary?
The Zeligman case quickly generatedsoon came to be at the center of an intense judicial and scholarly debate; a petition for an additional Supreme Court discussion has been accepted by the Deputy President of the Supreme Court, who decided that the case would be discussed again before an expandedtended panel of seven justices – a special procedure employed in the case of major legal questions. 	Comment by Susan: When – and there should probably be a citation for this.
Before continuing, a clarifying remark is needed. While the comparative discussion of deference (and the legal scholarship on deference more generally) hasve largely focused on deference to the agency’s interpretation of the legislation governing its field, as set forth in Chevron, the Zeligman case focused on the regulator’s interpretation of itsher own regulations. In this respect, the case is lessregard, the case is not exactly equivalent to Chevron, but closer tomore to the recent U.S. Supreme Court Kisor v. Wilkie case examining regulatory, not legislative ambiguity. Nevertheless, in Zeligman, the Israeli Supreme Court has largely mergedbundled the two, mentioning that in cases of under legislative ambiguity, the agency’s interpretation could “tip the scale”, as long as it does not conflictnot conflicting with the plain text of the law, especially when the agency possesses special expertise.[footnoteRef:26] 	Comment by Susan: This needs some citation/explanation – brief sentence about its holding relating to the U.S. Dept of Veterans affairs interpretation of its OWN ambiguous regulations, not ambiguous legislative language.	Comment by Susan: How does this merge the two – it mentions legislative ambiguity only. Was there also regulatory ambiguity in Zeligman? [26:  Zeligman Case, at 33. ] 

Accordingly, legal scholarship in Israel treated the Zeligman case as “importing” the deferencedeferential doctrine and applying it to thes  interpretation of bothboth in the cases of interpretation of legislation and of regulations. These sScholars largely agreed share the understanding that deferring to an agency’s interpretation of its own regulations would be more justifiableplausible than deferring to its interpretation of legislation. Their: the assumption is that regulations tend to be more technical and require more expertise, thus inviting for the agency’s interpretational “added value,”, especially as the drafter of the regulation in question. Legislation, so  they haveit has been argued, involves both technical and normative dimensions, and therefore agencies are not more capable of interpreting them then are, when compared to the courts. On the contrary, as the courts are responsible forin charge of protecting human rights from agency’s intrusion, it is considered preferablewould be desirable to have courts interpretleave the interpretation of legislation. in their capacity.[footnoteRef:27] [27:  Ronen Avraham, Zeligman Be'rba'h Memadim [Zeligman in Four Dimensions], 44 Tau L. Rev. F. (2020) [Isr.]. ] 

In the United StatesS, as noted above, both scholars and judges have considered the Kisor  deference to regulations as a “radicalization” of deference to legislation, given – bearing in mind the concentration of powers in the hand of the regulator, and the lesser likelihood of presuming a delegation to of both the regulatory agenciesauthorities of the authority to both promulgate and interpret.  Notably, it raises a concern, although scholars have admittedly have questioned its extent,[footnoteRef:28] about incentivizing the agency to promulgate vague regulations, and then to fill them with content on an ad-hoc basis, knowing theyit will be subject to flexible or even minimal judicial review. 	Comment by Susan: Is this addition correct- it seems to clarify for me.	Comment by Susan: I’m not certain what you mean by the highlighted material – that there is a less likelihood of the court presuming a delegation of the authorities to both… [28:  Cass R. Sunstein & Adrian Vermeule, The Unbearable Rightness of Auer, 84 U. CHI. L. REV. 308-310. (2017).] 

[bookmark: _Toc102746060]2.2. The Division of Powers in Israel
In this section I argue that theMy argument in this section is that the examination I made in the previous section in relation to the  previous sections’ examination of the principles and assumptions of the Chevron doctrine and its partial adoption in Israel’s Zeligman decision indicates the difficulties of incorporatingabsorbing iChevront into Israeli law. Basically,This is because the assumptions underlying the Chevron decision simply do not exist in the Israeli legal system. In Israel, since the early 1980s, and subsequently reinforcedlater on  with the adoption of the Basic lLaws in 1992, the judicial review, including judicial review ofn administrative acts, is a basic constitutional tenetprinciple based onthat stems from  the principles  of division of powers in the government and the rule of law.[footnoteRef:29] The Israeli position isis view holds that the interpretive authority is vested in the judicial branch and that the legislature is not allowed to grant itself any interpretative authority,leave it in its hands, or delegate it to others, such as the executive branch.[footnoteRef:30] [29:  See HCJ 910/86 Resler v. Minister of Defense, 42(2) PD 441, 519 (1988) (Shamgar, C.J.) (Isr.).]  [30:  See 2 AHARON BARAK, PARSHANOT BAMISHAPT - PARSHANOT HAḤAḲIḲA [INTERPRETATION IN LAW: STATUTORY INTERPRETATION] 65 (1993) (Isr.). ] 

This basic conception of the Israeli legal system can explains not only the broad scope of the justiciability doctrine in Israel – which is much broader than thatthe prevailing in the American legal system and other legal systems, where justiciability is much more narrowly defined – but also the position of the Israeli law regarding any legislative attemptsprovisions of law intended  to negate or limit the scope of judicial review. Contrary to the American approach that the legislature has the freedom to shape the scope of administrative judicial review as it sees fitwishes, and as part of the law, the perception of Israeli legal viewaw is that any attempt by the legislature to limit or negate the scope of judicial review immediately raises a constitutional question. Thus, in accordance withAccording to the prevailing legal approach in the Israeli law, the authority of the courts to apply judicial review on administrative acts derives from the provisions of Ssection 15 of Basic Law: The Judiciary (1984),.[footnoteRef:31] which essentially enshrine the scope of the court’s review in Israel’s equivalent of a  That is, it is enshrined in the Israeli “constitution.”. Consequently, any legislative effort that wouldTherefore, any such provision of law, which is intended to  modifyaffect the scope of judicial review, is ostensibly contrary to the provision of Ssection 15, thereby raising doubts about and therefore its constitutionality and validity is in doubt.[footnoteRef:32]  [31:  Basic Law: The Judiciary (1984).]  [32:  See HCJ 294/89 National Social Security Agency v. Appeal committee under Section 11 of The Compensation for Victims of Hostile Action Law, 5730-1970, 45(5) PD 445, para. 6-8 (1991) (Isr.).] 

[bookmark: _Toc97401865][bookmark: _Toc99220793][bookmark: _Toc99306512]The considerable gap between the basic conceptions of the Israeli law regarding the source and the place of interpretive authority in the framework created by the country’s constitutional division of power between the three branches of government fabric of the three authorities, within the framework of the doctrine of division of powers, and the applicable principles of American law, where there is more fluidity in the division of power between the branches of government, indicatesbetween the American approach, points to the fact that the Chevron doctrine cannot be adopted in Israelaccepted, at least not as the doctrineit currently stands,is, without causing a major change in the Israel’si fundamental basic perceptions regardingin relation to judicial review. The authority to interpret laws in Israel is an inherent power grantedgiven to the judiciary branch, reflecting a basic as a constitutional principle. Therefore, the legislature cannot delegate it to the executive branch – because the legislature is not invested with such powers to begin with, nor can it be, as doing so would fundamentally contraveneit is not in its hands in the first place, nor can it be in its hands because it is fundamentally contradicted with the  Israeli constitutional law. 
[bookmark: _Toc102746061]2.3 The Division of Power within Israel’s Executive Branch
In the previous section, I have discussed the implications of the Chevron doctrine at the level of the relationship between the three distinct branches of the government. In this section, I will show that Chevron has an important implications not only for the division of powers between the three distinct branches in Israel, but also within the executive branch. 
The Chevron’s view that there is more than one legal authority empoweredpossibility  to interpret the law, and thatthe view of interpretation can be a form of policy-makingas a policy decision has led to the decentralization of administrative reviewpower in the United States, shifting it and its shift from jurists to professionals and experts in scientific and technological matters. While the earlier Americanthe one “correct interpretation” approach of the law gave the power of review to legal advisors of the administrative authority who considered the experts in the interpretation of law, Chevron’s pluralistic approach, on the other hand,  has shifted much of this power to professional policy makers and technology experts within the administrative authorities and technology experts.[footnoteRef:33] 	Comment by Susan: This doesn’t really make sense – administrative power was never in the judiciary – do you mean review of administrative power? Or perhaps the suggested change? [33:  E. Donald Elliott, Chevron Matters: How the Chevron Doctrine Redefined the Roles of Congress, Courts and Agencies in Environmental Law, 16 VILL. ENVTL. L.J. 1, 11-2, 16 (2005). Elizabeth Magill & Adrian Vermeule, Allocating Power within Agencies, 120 YALE L.J. 1032, 1046 (2011).] 

Applying Chevron’s new approach to Israel’sthis insight to the Israeli  public law reality would inevitably result in far-reaching changes in, the inevitable conclusion will be is that the application – even partial – may have far-reaching implications for  of the status of the Attorney General in Israel. In the Israeli legal system, the Attorney General wears “three hats”: the head of the prosecution; the authoritative legal advisor to the executive; and the legal representativerepresentor of the executive in courts. In theirAs for the legal advisory role, the Attorney General is the “competent interpreter” of the law, whose interpretive position isn binding on the entire executive branch, as long as the court has not ruled otherwise.[footnoteRef:34]  [34:  HCJ 85/73 Kach (political party) v. Speaker of the Knesset, 39(3) PD 141, 152 (1985) (Isr.); HCJ 4267/93 Amitai – Citizens for Fairness and Honesty in Governance v. The Prime Minister of Israel, 47(5) PD 441, 476 (1993) (Isr.); HCJ 4646/08 Lavi v. The Prime Minister of Israel, Israel Supreme Court Database, 16-17 (Oct. 12 2008) (Isr.) https://supremedecisions.court.gov.il/Home/Download?path=HebrewVerdicts/08/460/046/n04&fileName=08046460_n04.txt&type=2; HCJ 6494/14 Gini v. Chief Rabbinate of Israel, Israel Supreme Court Database, 7-8 (June 6, 2016) (Isr.) https://supremedecisions.court.gov.il/Home/Download?path=HebrewVerdicts/14/940/064/o11&fileName=14064940_o11.txt&type=2. [Gini Case].] 

The position of the Attorney Ggeneral as the party qualified to interpretinterpreter of the law is a key element in the position of the Attorney Ggeneral in the Israeli political system, and it is essential to the Attorney Ggeneral’s function as a “gatekeeper” who is responsible foron ensuring the legality of government actions and other actions of the executive branch. This position reflects Israel’srelated on its core on the Israeli existing conception of the interpretation of the law, which is similar the pre-Chevron approach in the United States ofthe approach of  the “correct interpretation” of the law. The Israeli approach, as mentioned before, assumes that the law has one interpretation, and that the way to explore and clarify this interpretation requires a legal expertise; in Israel, the party responsible is, and the one who is responsible on it is the Attorney Ggeneral. 
The adoption of the Chevron approach threatens to transform this order. First, according to Chevron, in many cases, the law need notdoes not have one correct interpretation but could give rise to, but there may be  several different interpretations, all of which – all of which are are within the range of interpretive reasonableness. Moreover, the Chevron approach perceives interpretation as a not necessarily purely legal procedure, that is not necessarily pure legal, but as a policy-making process, one in whichand therefore, lawyers and jurists do not have any advantage in this process. According to Chevron, the way to reach the desired interpretation may be the result of an analysis of professional, technological, and policy considerations. That is, it is a process where the professional advantage may lie with the professionals or policy makers within the authority and not necessarily with the legal advisors. Hence, applying Chevron in Israel could quicklythe way is short for a significant appeal of undermine the status and authority of the Attorney General vis-à-vis the administrative authorities. 
It is instructive toIf we imagine a dialogue between an administrative authority and the General Attorney’s legal advisors regarding the interpretation of a particular section between an administrative authority and the General Attorney’s legal advisors. In this dialogue, the authority supportsholds interpretation A while the legal advisors supporthold interpretation B, which they consider the “correct” one. and they think that the correct interpretation is B. In this situation, if the Chevron doctrine applies, is will be easy for the authority has strong grounds to opposeto argue against the General Aattorney’s legal advisor, even if the General Attorney considers the authority’s interpretation of the authority is incorrect from the perspective of the General Attorney, as the authority’s. Yet, it will still consider as an interpretation will, under the Chevron doctrine, be consideredthat is within the range of interpretive reasonableness. In fact, the representatives of the administrative authority could go even further, andy could even argue even beyond that. For instance, they would argue that the very fact that the administrative authority supportsholds this interpretation renders it a reasonable onemakes it an interpretation within the bounds of reasonableness, even if in theory it is not the “most correct” interpretation of the law. In addition, they can argue that they have the expertise and authority to formulate policy in the relevant field, and that they are the ones who “know the field” better than others, and they are aware of the implications of any enforcement interpretation. All these factorsthings, they would argue, give them an interpretive advantage over jurists and legal advisors. Hence, with Chevron as a guide,  the way is indeed short to a situation where the administrative authority can almost completely cease consulting with relinquish consultation with the Attorney General whenile making decisions and formulating policies. 
One can argue, however, that if the interpretive position of the administrative authority is beyondoutside the scope of the interpretive reasonableness, or it is clearly contradicts the law, then this position will not, in the end, stand the test of the judicial review in court. However, here is the place to clarify a key point regarding the current status of the Attorney General as the “qualified interpreter” of the law. This status is most salient The cast majority of the status conferred on the Attorney General in this context is precisely with respect toin respect of those cases thatwhich do not reach the court, i.e., the vast majority of cases where the  Attorney General’s interpretation of the Attorney General or his decision on any legal issue is required. When athe matter comes to court, the court will in any event reexamine is going in any case to re-examine the interpretive question, and eitherto adopt or reject the Attorney General’s position of the Attorney General.[footnoteRef:35] Essentially,Put differently, the status conferred on Israel’sthe Attorney General’s legal positions vis-à-vis all administrative authorities is specifically designed to regulate and ensure the legality of the “internal” administration’s activities, in an independent way, which is not dependents on litigation or judicial intervention. The adoption of Chevron doctrine in Israel would inevitably, therefore, would undermine the Israeli existing Israeli legal system of checks and balances.   [35:  See Gini Case, where the Court rejected the Attorney General interpretive position and preferred the administrative authority interpretive position.] 

[bookmark: _Toc102746062]Conclusion
The ruling in the ZSeligman case which I mentioned in the opening of this paper indicatespoint to certain changes that are emerging in the Israel Supreme Court’staken place in the court’s approach toregarding the scope of judicial review of interpretive decisions by administrative authorities. In this paper, I sought to shed light on the Chevron doctrine in American law. While acknowledging theWithout being blind to the insights that can be drawn from the American rich jurisprudence in this field, I sought to point out the difficulties involved in adopting the American approach to the constitutional and administrative reality in Israel.
[bookmark: _GoBack]I argued that Chevron doctrine is based on the assumption that whenre there is an ambiguity in legislationlaw leaves a margin of ambiguity,, it expresses the intention of Congress to delegate interpretive authority to the administrative authorities and not to courts. This conclusion is based onThis is in light of the advantages of the administrative authority over the court in terms of professional expertise and also in terms of democratic representation. However, tThis positionassumption is not consistentdoes not comply with the basic assumptions of the legal system in Israel, where the interpretive authority of law is vested in the judicial branch and not subject to delegations. I also argued that applyingthe absorption of the Chevron doctrine in Israel may undermine the status of the Attorney General as the interpreter of the law and therefore cannot be reconciledit does not reconcile with the basic principles of the Israeli public law.	Comment by Susan: I think that both your points that granting administrative agencies interpretative power are right; my problem is that the A.G. is not in the judiciary, which you have written has sole interpretative authority, but is a member of the executive branch.
Finally, there is no doubt that Israeli law could be enriched by exposure to the Chevron doctrine, even if its direct application to Israeli law does not conform to some of the basic guidelines of the Israeli public law at this time.	Comment by Susan: How? Theoretically? Practically, but recognizing and incorporating the expertise of administrators into the interpretative decision-making process. This seems a somewhat vague way to end the essay.
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