Thus, for example, in a rabbinical court ruling issued in April of 2019,[footnoteRef:1] the court held that two acts of violence committed by the husband against the wife, for which he had been convicted in a criminal proceeding, did not constitute a cause of action that justified a divorce. According to the court, these were “low level” acts of violence. Based on this finding, the rabbinical court ruled that the wife, who had been refraining from having sex with her husband and who had kept herself distant from him (and according to her, she acted in this way specifically because of the said acts of violence and the difficult atmosphere in the home) – she had lost her right to payment of her ketubah amount.	Comment by Penina P Goldstein: I switched it around from him being removed from her to her being removed from him, because it flowed more smoothly in English. I think the meaning is retained. [1:  ] 

In a different case, adjudicated in 2017, the Tel Aviv Rabbinical Court denied a wife her right to maintenance payments during the course of divorce proceedings. Although the husband was the one who had sued for divorce, and even though he himself fell within the category of a mored (rebellious husband), and even though it was clear that the relations between the parties could not be rehabilitated – the court ruled that the wife, who had refused to have sex for a year and a half prior to the filing of the suit for divorce, was not entitled to any maintenance.
These examples are not unusual within the landscape of the rabbinical courts’ decisions. They indicate clearly that a refusal to have sex with her husband can mean that a wife loses her rights to maintenance and sometimes even the payment of her ketubah settlement. In one case that was adjudicated before the Supreme Rabbinical Court and actually upheld by the Israeli Supreme Court, the recognition of the woman as a moredet led to the denial of her vested property rights. In that case, the wife – who had been defined as being a moredet – lost the ownership of the family’s home, which had been registered jointly in her name and her husband’s name at the Israel Land Registry.[footnoteRef:2] In that case, the family’s home was registered half in her name (jointly with her husband); its purchase had been financed, at least in part, by the husband’s father and it had been agreed that the transfer of ownership to the wife was, at least in part, a gift that was made to her. The fact that the gift had been completed years before, and that the wife had vested property rights in the home, did not stop the court from holding that through her “rebellion,” she had lost these rights. [2: m] 

It should be noted that in that particular case, the wife’s “rebellion” against her husband – in the sense that is meant in this article, meaning a refusal to have sexual relations with her husband – was also accompanied by her adultery. Nevertheless, many pages of the rabbinical court’s decision were devoted to the presentation of sources and to explanations that the denial of the wife’s rights in the house was mostly based on her act of rebellion, which in itself did not involve adultery. In effect, the court held expressly that any gift of any kind whatsoever would revert to the husband in the event of a rebellion – including personal gifts such as jewelry, and – as stated – real property.  This, the court held, was the case unless the opposite had been expressly provided for. Thus – unless a husband has expressly indicated that a gift was given to the wife without any intention of it reverting to him in the event of a rebellion – a circumstance which would obviously be very rare – the wife is required to return any such gift.
The Supreme Rabbinical Court declared that “anyone who intends to rebel against his or her spouse knows well that he or she will not keep a gift that was given within the framework of the marriage from that spouse – a gift that is given on the basis of a shared life, in which there is no rebellion . . . “[footnoteRef:3] Although the court’s language is neutral, the manner in which the rule is implemented and the standard scenarios in which it is applied mean that it will never actually be implemented neutrally, and that the party that suffers from the property loss will almost always be the wife. The Court relied on a series of halachic sources, including a ruling from Maimonides, who was one of the greatest authorities in Jewish law, and who wrote as follows [3:  ] 

A woman who withholds marital relations from her husband is called a moredet . … and she does not receive any of the money promised her in her ketubah. She is entitled to her worn clothes . . . and is not entitled to anything that belongs to her husband. She should remove even the shoe on her foot and her head-covering that was given to her and return them. And she should return to him any presents that he gave her. For he did not give them to her with the intention that she take them and leave.[footnoteRef:4] [4:  ] 

The Court’s remarks about Maimonides’ holding were as follows (per Dayan Maimon Nahari): “His words – which were anchored as Jewish law in the Shulchan Aruch without any dispute – are a guiding light for a halachic ruling in this case, and as we stated, this is the view of the Geonim and of the Rishonim . . .”[footnoteRef:5] [5:  ] 

The Supreme Rabbinical Court’s ruling was the subject of a petition to the Supreme Court, sitting as the High Court of Justice.[footnoteRef:6] The Supreme Court ruled that it would not hear or decide the petition on a substantive level, and it ordered the case to be returned for a new hearing in the Rabbinical Court. To the best of our knowledge, the case was closed at this point, due to the parties having reached a settlement.  [6:  ] 

. . . 
The family law that applies to Jews in Israel, and in particular, the “marriage contract” that forms the foundation of that law, is based on Jewish law [halacha]. As we have seen, this contract imposes an obligation on the husband and wife to have sexual relations, with the obligation imposed on the wife being indirectly enforced through the imposition of financial sanctions. However, the husband does not have and never has had a “right to self-enforcement” of this right, and he may not compel his wife to have relations with him against her will. Nevertheless, her refusal to have relations with him can have serious consequences. As we have seen, the rabbinical courts do not hesitate to deny a moredet wife – one who refuses to have relations with her husband for reasons other than those which, according to halacha, are viewed as being proper justification for such refusal – her maintenance payments, the payment of her ketubah, and sometimes even her property rights. The family courts, on the other hand, do not infringe upon a wife’s economic rights except in unusual circumstances, but even they deal with the question of a wife’s refusal to have relations with the husband, and the question of whether or not such refusal is “justified.”	Comment by Penina P Goldstein: added for style
Even if the existence of a duty to have sexual relations as part of the marriage contract could be supported, it is doubtful whether that duty could be justified in the framework of what appears to be a standard consumer contract – one that cannot be negotiated by the parties and the details of which, in most cases, are unknown to the parties entering into the contract. We can presume that the vast majority of Israeli couples who get married in proper religious ceremonies in Israel (which, as stated, is the only alternative available for marriages that are recognized in Israel) are not aware of the content of this contract. And even if there was a possibility of exercising an opt-out with regard to the duty, the majority of couples are also unaware of this possibility. Thus, de facto, the option is unavailable to them. Further, even if they were made aware of the content of the contract, it is doubtful that such awareness would be enough – from the perspective of the principle that individual rights should be protected and respected – to justify a contractual term that allows for the enforcement – albeit indirectly – of a requirement that the wife always be available for sexual relations with her husband, at the frequency allowed by halacha. We believe that the failure to satisfy this condition (if it is possible and appropriate to justify its existence) should, lead, at the most, to a justification of the contract’s cancellation – meaning that in the context of divorce law, failure to comply should smooth the way to divorce.	Comment by Penina P Goldstein: I felt a little unsure about how this sentence was supposed to read; the text was somewhat unclear
Enforcement of the duty to have sexual relations, even if it is not immediate enforcement – enforcement that involves a judicial determination with far-reaching economic implications – is also reprehensible. It can deliver a problematic symbolic message involving a certain abandonment of the wife’s right to her body and her dignity as a human being. The greater the woman’s economic need, the less purely symbolic the effect of these determinations is, and the more serious the economic sanction is for the woman, and the more likely it can lead her to have sexual relations under coercion.
We believe that the position established by Israeli family law, which conditions the payment of maintenance to a woman on her consent to have sexual relations, and which also threatens her with the loss of additional economic rights - creates a built-in tension which contrasts with the idea that a woman’s right to control her own body and to protect her own autonomy, dignity and freedom should be protected and respected.  More specifically, we can say that this approach conflicts with the standard approach taken today regarding the element of consent in the crime of rape. Ruth Lowenstein-Lazer,[footnoteRef:7] notes that the modern approach regarding the crime of rape emphasizes the element of consent in the offense. According to this view, which has taken form in recent decades under many legal systems in developed countries, the crime of rape arises in the absence of the woman’s consent to engage in sexual relations. Lowenstein-Lazer speaks of “communicative sexuality,” and of the need for affirmative consent, which makes it necessary to take “reasonable measures to ascertain that there has been consent” when having sex. For a married couple as well, even if they can rely on rituals and non-verbal communication for this purpose, the element of consent is not irrelevant. [7:  ] 

Engaging in the act of sex – against a background of an express threat from the legal system, which can be enforced by both the civil courts and rabbinical courts, of a denial of financial support – will, by definition, undermines the element of consent. The greater the inequality of the two parties in terms of their economic strength, and the clearer it is that the wife is in a state of economic distress – the more substantial this legal threat becomes.
A legal rule such as that which prevails in Israel – a rule that requires the woman to be sexually available to her husband as a condition for the continued payment of maintenance and as a condition for securing additional economic rights – contradicts the element of consent as it is understood by many contemporary scholars. One of these is Steven Schulhofer, who speaks of affirmative consent.[footnoteRef:8]According to Schulhofer, as explained by Lowenstein Lazar, affirmative consent “expresses communication between the two parties for sexual interaction, attention to the wishes of the other party and to that party’s desires and feelings.” We believe that attention to desires and wishes is not possible when the legal system silences the wife through this type of threat. [8:  ] 

It is important to note that there are different positions taken within feminist writings with regard to the crime of rape.  Three central positions among these writings are the following (and this is a rough generalization): the liberal approach,[footnoteRef:9] the radical approach,[footnoteRef:10] and the most contemporary approach mentioned above – the communicative approach.[footnoteRef:11] The liberal approach cannot provide full and effective protection for a woman’s sexual autonomy, in that it is blind to the significant variations that characterize that autonomy and to the profound social inequality regarding the relations between the sexes. On the other hand, the radical approach is not appropriate either. This approach is aware of the noted variations within the concept of autonomy, as well as the relative disadvantages experienced by women, but we believe that it goes too far, in that it rejects the possibility of free and unforced sexual relations that are free or any coercion or compulsion. Among the above-mentioned theoretical views, we find ourselves supporting the communicative approach which allows (and requires) clear communication between a man and a woman prior to the consummation of the sexual act. This communication, when it occurs, makes it possible to ensure that the sexual relations are safe and satisfying for the woman as well. At the same time, against the background of a legal system that declares that “rebelliousness” is a ground for denying maintenance – and in light of the fact that some of the rabbinical court rulings go so far as to enter into the tangle of determining whether the said “rebelliousness” is actually present, and some (although only a small percentage) even choose to implement the rule regarding its result – it is doubtful whether the element of consent can be said to exist. In this context, we believe that the approach of radical feminism makes the correct point. By definition, under these circumstances, it is not possible to speak about consent, and the sexual act cannot be justified.[footnoteRef:12] This position is particularly appropriate with respect a situation in which a moredet may change her mind and withdraw an initial refusal to have relation.  In this context, any change in behavior (i.e., consent to having sex) is suspect, if it took place due to the threat of a financial sanction.	Comment by Penina P Goldstein: added for style	Comment by Penina P Goldstein: The Hebrew here was a bit unclear, I translated the sentence this way on the assumption that this referred to a concept that was discussed in the English part of the text - at footnote 56.  I had also thought at one point, that the sentence possibly referred to the woman finding herself in a situation that repeats itself - but that seemed less likely.  In any event, I think it would be helpful to clarify the Hebrew here. [9:  Regarding the connection between rape and economic distress in the context of long-term relationships, including marriage, see ]  [10:  ]  [11:  ]  [12:  ] 

It is clear that in the described legal situation – a situation that creates “institutional coercion” and involves the exertion of external force by the state – does not respect a fundamental value of the conversation, which is the value of respect for a woman’s sexual autonomy, and the situation also impacts negatively on the woman’s autonomous will. 
