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Introduction

In the following dissertation a sampling of the principles pertaining to the legal title of the territories known as East Jerusalem and the “West Bank,” captured by the State of Israel in the 1967 war, will be examined. Once the Jewish claim to the aforementioned territories has been discussed, the nature and effect of the rival Palestinian claim will be assessed, in order to determine the basis of the legal establishment of any state on the principle of self-determination. Since the legal merits of these arguments depend not only on their internal coherence but also on the legal validity of the principles upon which they rest, their nature must also be examined, that is, whether or not they are indeed intemporal. Through the mere canvass of these two issues, it will already become apparent, whether or not the fundamental legal principle of ex injuria jus non oritur ius, that is – law does not arise from injustice – holds any validity with regard to the Palestinian cause. It will consequently be determined, whether or not the State of Israel is in fact a lawful occupant of the “West Bank,” or if the Palestinians should be restored to status quo ante bellum – the status existing before the war. 

Part I.
Section A: A Brief Overview of the Jewish Historical and Religious Connection to the Land and the Jewish Right to Self-Determination

The Jewish Historical and Religious Connection to the Land
The Land of Israel plays a central role in Jewish History and the Jewish religion. According to the Hebrew Bible, the Land of Israel, formerly known as Palestine, was promised by God to the descendants of Abraham,[footnoteRef:1] in an oath which God repeated to Isaac[footnoteRef:2] and then to Jacob.[footnoteRef:3] The biblical borders of the Land of Israel reached from the Euphrates River in the east, to the ‘River of Egypt’ in the west (which was either the river Nile, or the Wadi el-Arish), which thereby included the areas known as Judea, Samaria and Gaza.[footnoteRef:4] Certainly Judea and Samaria are considered to be the ‘heartland’ of biblical Israel, since almost all sites of historical or religious significance to the Jewish People lie in these territories.[footnoteRef:5] Moreover, since the destruction of the Second Temple and the end of the Davidic Kingdom in 70 C.E., there has remained a constant, albeit at times small, presence of Jewish People in the Land of Israel.[footnoteRef:6] Those in exile have throughout the centuries also continued to affirm their love for and connection to the Land of Israel, through the study of both Torah lore and law pertaining to the commandments associated with the Land.[footnoteRef:7]  [1:  Genesis 17:8.]  [2:  Genesis 26:3.]  [3:  Genesis 35:12.]  [4:  Morton A. Klein, ‘Claim to Gaza,’ The Jewish Journal, (2004), URL: http://jewishjournal.com/opinion/10340/ [last accessed: 7th November 2017]. ]  [5:  Malvina Halberstam, ‘The Myth That Israel’s Presence in Judea and Samaria is Comparable to Iraq’s Presence in Kuwait,’ Syracuse Journal of International Law and Commerce, 19, (1993), 1, 5.]  [6:  The Secretary of State for the Colonies to Parliament by Command of His Majesty, Palestine Royal Commission Report, (London: His Majesty’s Stationary Office, 1937).]  [7:  J. David Bleich, Contemporary Halakhic Problems, Vol I (New York: Ktav Publishing House INC. 1977), 3. ] 


The Jewish Right to Self-Determination
[bookmark: _Hlk502688931]Since the Jewish historical and religious connection to biblical Israel has been made clear, the question now remains, whether or not the Jews may be considered a ‘people,’ claiming their right to self-determination under “The Principle of Equal Rights and Self-Determination of Peoples.” Whilst the official definition of a ‘people’ has yet to be enshrined in international law, clear criteria for the determination of a ‘people’ has indeed been cited during the 2010 Kosovo case decision of the International Court of Justice, proposing inter alia, the common endowment of historical ties, traditions, religion, language. These characteristics must also be distinctive from those amongst whom this people lives and they must be associated with a particular territory, without an existing independent territory in which it may live according to its own standards.[footnoteRef:8] All these are criteria which have been met. This consequently lends credibility not only to the Jewish right to self-determination, but also to the notion that this right be realised in the Land of Israel, as the modern-day State of Israel’s borders exist not simply as the de facto result of military conquest. Rather, they can be traced back to the borders of the geographical extension that was the biblical Land of Israel.  [8:  United Nations, International Court of Justice, Unilateral Declaration of Independence: Separate Opinion of Judge Cançado Trindade, (2010), 613. ] 


[bookmark: _Hlk502773619][bookmark: _Hlk502773853]Section B: A Brief Overview of the Palestinian Historical and Religious Connection to the Land and the Palestinian Right to Self-Determination

The Palestinian Historical and Religious Connection to the Land
The application of the self-determination principle is predicated on certain findings of fact, namely that the entity in question, may be defined as a people. As such, it must first be established that the claimant group, i.e. the Palestinians, does indeed possess the commonalities outlined in the previous section. The competing and now widely popular mythology concerning Palestine and the Palestinians, as far back as circa 1880 – the time of the First Aliyah (the arrival of Jews in Palestine, who began the restoration of the land, increasing its population, as well as creating jobs and infrastructure), asserts that in 1880 there was a Palestinian people, some even say a nation, which was displaced by the return of Jews to the Land.[footnoteRef:9]  [9:  Noam Chomsky, Chronicles of Dissent: Interviews with David Barsamian, (Scotland: AK Press, 1992), 89. ] 


[image: http://www.jewishvirtuallibrary.org/jsource/images/maps/Syria1915.gif]However, prior to 1918 (the end of the Ottoman rule), Palestine had failed for centuries to have any fixed geographical boundaries, nor could it be considered a defined political, demographic or cultural entity, since under the Ottoman rule (1516 – 1918) Palestine was divided into several districts, termed sanjaks. These were governed from Damascus and designated as “Southern Syria”[footnoteRef:10] (figure 1). Following a ten-year occupation of Palestine by Egypt during the 1830s, the northern part of Palestine from Safed down to what is known today as Tel Aviv, was part of the vilayet (an administrative unit) of Beirut, claimed as a whole to be part of Syria and the independent sanjak of Jerusalem[footnoteRef:11] (figure 1).                   Figure 1: 1915 map of Ottoman administrative districts.[footnoteRef:12] [10:  Alan Dershowitz, The Case for Israel, (New Jersey: John Wiley & Sons Inc., 2003), 24.]  [11:  Ibid. 25.]  [12:  Jewish Virtual Library: A Project of AICE, Map of Pre-1948 Palestine: Ottoman Administrative Districts (1915), URL: http://www.jewishvirtuallibrary.org/map-of-ottoman-administrative-districts-1915 [last accessed: 1st January 2018].] 


As such, the Arabs, who lived in the vilayet of Beirut, identified themselves as “Syrians” rather than as “Palestinians” and were thusly regarded by others. This was exhibited most aptly by the request of the General Syrian Congress on July 2, 1919 that: 
“there should be no separation of the southern part of Syria, known as Palestine, nor of the littoral Western Zone, which includes Lebanon, from the Syrian country.”[footnoteRef:13]  [13:  J.C. Hurewitz, The Middle East and North Africa in World Politics: A Documentary Record, Volume 2 British-French Supremacy 1914 – 1945, (London: Yale University Press, 1979), 181.] 

Accordingly, it is evident that the argument, advanced by Arabs during the course of the post-World War I negotiations, was one of resenting the potential severing of the connection between the Arabs residing in Palestine from those living in Syria, rather than begrudging the establishment of a Jewish homeland in Palestine due to the loss of Palestinian identity. 

Moreover, even the Palestine Liberation Organisation (P.L.O.) leaders have conceded the lack of a distinct Palestinian identity, most notably seen in the Netherlands paper Trouw. The head of the P.L.O. Military Operations Department, Zuhair Muhsin, frankly stated that: 
“Only for political reasons do we carefully underline our Palestinian identity, for it is of national interest for the Arabs to encourage the existence of the Palestinians against Zionism. Yes, the existence of a separate Palestinian identity is there only for tactical reasons. The establishment of a Palestinian state is a new expedient to continue the fight against Zionism and for Arab unity.”[footnoteRef:14]  [14:  Jillian Becker, The PLO: The Rise and Fall of the Palestine Liberation Organisation, (London: Weidenfeld and Nicholson, 1984), 324. ] 


The nature of the population of Palestine must also be considered, as according to purchase records at the time of the Ottoman rule, much of the land which was later partitioned into the State of Israel, was in fact owned by absentee Syrian landlords residing in Beirut or Damascus, with other landlords acting as tax collectors and merchants living elsewhere.[footnoteRef:15] Since these individuals were foreign real-estate investors, they too had no connection to the land, meaning that when land was bought by the incoming Jewish refugees, it was mostly not in displacement of those individuals who actually worked the land, rather having largely been bought from mega-landowners.  [15:  Dershowitz, The Case for Israel, 25.] 


In fact, a professional analysis of land purchases between the years of 1880 and 1948, established the proportion of land purchased by incoming Jews from foreign landlords as having been as high as three-quarters.[footnoteRef:16] The total displacement of local Palestinians, following land sales to Jews between the 1880s and late 1930s, has in actuality only been put at several thousand families.[footnoteRef:17] It is worth noting, that this number is significantly lower than that produced through the Iraqi displacement of the Marsh Arabs, the Egyptian construction of the Aswan Dam and other forced population transfers imposed upon Arabs by their fellows.[footnoteRef:18] Considering these facts, the spurious claim that incoming Jews actively stole land belonging to local Palestinians and in the process displaced an entire indigenous population, does not stand in the face of the objective data provided by land transfer records. [16:  Abraham Granott, The Land System in Palestine: History and Structure, (London: Eyre & Spottiswoode, 1952), 278. ]  [17:  Benny Morris, Righteous Victims: A History of the Zionist-Arab Conflict, 1881-2001, (New York: Vintage Books, 2001), 123. ]  [18:  Dershowitz, The Case for Israel, 25.] 


The Palestinian Right to Self-Determination
Regarding the recent claims concerning the centrality of the Land of Israel and specifically Jerusalem to Islam, the Qur’an does not mention Jerusalem at all, whilst the references to the Land of Israel are quite clear. All eight of the references to the land, state with regard to ownership, that it is undoubtedly the inheritance of the Jewish People, with the Jews even being commanded to dwell in it.[footnoteRef:19] There are certainly many high-ranking Islamic figures, such as Sheikh Yusuf al-Qaradawi and Haj Amin el-Husseini, who seek to ‘square the circle’ created by the lack of references to Jerusalem and the disagreeable references to the Land of Israel in the Qur’an.  [19:  Qur'an, "Night Journey," Chapter 17:100-104, URL: https://quran.com/17/100-104 [last accessed: 3rd January 2018]. ] 


They separate the Jews from their rightful homeland, through the argument that although the Land of Israel was originally intended for the Jewish People, God decided to spurn them, instead bestowing it upon Muslims, claims which, even according to el-Husseini, have no explicit qur’anic basis.[footnoteRef:20] El-Husseini then proceeded to issue a number of other religious rulings in 1935, proclaiming the sacred Islamic status of the Palestine and Jerusalem, stating that al-Aqsa was Islam’s third holiest site and that Jerusalem was the place from which the Prophet Mohammed ascended to heaven.[footnoteRef:21] However, since none of these assertions are actually based upon scriptural references, the fact remains, that any Islamic religious connection towards the land is tentative at best.   [20:  Yitzhak Reiter, Jerusalem and It’s Role in Islamic Solidarity, (New York: Palgrave Macmillan, 2008), 95.]  [21:  Ibid. 94.] 


In light of these facts, the notion, that a Palestinian Arab people has existed since the 1880s to which Woodrow Wilson’s seminal self-determination principle, enshrined in Article I of the United Nation’s Charter (U.N.)[footnoteRef:22] can be applied, is indeed a figment of the imagination. The evidence presented reveals, that “Palestine” had no exceptional geographical or political role, nor “Palestinians” a specific socio-political or cultural identity within the area over the course of the twelve hundred years following its conquest by the Arabs. The mendacious nature of the alleged displacement of an indigenous nation through the influx of Jews to Palestine has also been demonstrated, with evidence instead indicating that Palestine had historically only been understood as an administrative sub-district of its Arab rulers. [22:  United Nations, Charter, URL: http://www.un.org/en/sections/un-charter/chapter-i/index.html [last accessed: 1st of January 2017]. ] 


Section C: The Mandate for Palestine
The axiomatic nature of resolutions made by the U.N. is such, that they are not conceived in, nor do they operate in a legal vacuum. Many answer the question of illegality regarding Israeli settlements in the territories in the affirmative, based upon the many U.N. resolutions created, the most recent of which was Security Council resolution 2334, which stated as much. However, the legal import of any such resolutions must be assessed in terms of their operation within the framework of the rights and duties of the states concerned under international law. It is therefore essential to consider the Mandate for Palestine, before examining the legal standing of the specific contents of various resolutions of the U.N. General Assembly and Security Council, regarding the territories and settlements. 

Following World War I, the Allies allocated the territory formerly controlled by the Ottoman Empire through a system of Mandates established by the League of Nations,[footnoteRef:23] to be overseen by developed nations such as Great Britain and France.[footnoteRef:24] The Mandate for Palestine was drawn up at the San Remo conference in 1920, using the precise formula presented by the Balfour Declaration with regard to protecting the religious freedoms of the existing inhabitants of Palestine, whilst establishing a national homeland for the Jewish People. There was however a notable absence of any clauses granting political rights to the Arab inhabitants of the land, speaking only of protecting their civil and religious liberties.[footnoteRef:25]  [23:  The Avalon Project: Documents in Law, History and Diplomacy, Covenant of the League of Nations, (2008), URL: http://avalon.law.yale.edu/20th_century/leagcov.asp#art22 [last accessed: 3rd of January 2018].]  [24:  Marc Zell and Sonya Shnyder, ‘Palestinian Right of Return or Strategic Weapon?: A Historical, Legal and Moral Political Analysis,’ Nexus Vol. 8 Journal of Opinion, 77, n.15 (2003), 81. ]  [25:  Eli E. Hertz, The “Mandate for Palestine” Document, (2006), URL: http://www.mythsandfacts.org/ReplyOnlineEdition/chapter-2.html#ftnt-10 [last accessed: 3rd January 2018].] 


It was at this conference, that the historical connection of the Jewish People to the Land of Israel on both sides of the Jordan River was recognised.[footnoteRef:26] When the British agreed to the cutting away of four-fifths of the territory, within which the Jewish National Home that was to be established, in order to create the emirate of Transjordan (the present-day state of Jordan), the Permanent Mandates Commission questioned whether this would conflict with the Mandate for Palestine.[footnoteRef:27] After all:  [26:  Eli E. Hertz, Appendix A – Mandate for Palestine, (2006), URL: http://www.mythsandfacts.org/ReplyOnlineEdition/appendix-1.html [last accessed: 4th of January 2018].]  [27:  Quincy Wright, Mandates Under the League of Nations, (Chicago: University of Chicago Press, 1930), 458.] 

“That field in which the Jewish National Home was to be established was understood, at the time of the Balfour Declaration, to be the whole of historic Palestine, and the Zionists were seriously disappointed when Trans-Jordan was cut away from that field under Article 25.”[footnoteRef:28] [28:  The Secretary of State for the Colonies to Parliament by Command of His Majesty, Palestine Royal Commission Report.  ] 


The Allied forces never expressly granted the Jewish People the right to a national home in Palestine, since this right predated the Mandate itself, deriving from the Jewish historical connection to the land. As such, the Mandate contained language of recognition with regard to the Jewish right to Palestine, as opposed to containing clauses granting rights. The Allies stated that the Mandate served merely as the fulfilment of this.[footnoteRef:29] However, despite the fact that the administering power over Palestine, Great Britain, was obligated to foster close settlement of the land by Jews, for the purpose of establishing the Jewish National Home, the British discouraged the Jewish settlement in eastern Palestine in 1922, effectively suspending Jewish settlement in Transjordan,[footnoteRef:30] invoking the recent amendment to the Mandate’s provisions regarding the re-allocation of land to form Transjordan.[footnoteRef:31]  [29:  Paul S. Riebenfeld, ‘The Legitimacy of Jewish Settlement in Judea, Samaria and Gaza,’ Israel’s Legitimacy in Law and History, ed., Edward M. Siegel, (New York: Centre for Near East Policy, 1993), 40.]  [30:  Ibid. 24.]  [31:  Ibid. 29. ] 


This drastic reduction in 1922 of 35,468 out of the 46,339 square miles from the already miniscule allocation of land to the Jewish People’s right to self-determination, was undertaken in order to provide a reserve land for Arabs across the Jordan.[footnoteRef:32] Accordingly, the premise of the U.N. –  that the Palestinians do not already have a homeland and a base for statehood and that one must therefore be leveraged from the State Israel –  is erroneous. The very existence of the present state of Jordan rebuts the claim that the Palestinians have no homeland, with it certainly being a Palestinian state after 1948, as King Hussein himself asserted in an interview with the France-Soir in February 1977, stating that Palestinians comprised the majority of the population in Jordan.[footnoteRef:33]  [32:  Professor Julius Stone, Israel and Palestine: Assault on the Law of Nations, (London: Johns Hopkins University Press, 1982), 23.]  [33:  Ibid. 24. ] 


It is therefore clear, that whilst the right to Jewish settlement in the area of Transjordan had been terminated, the whole of western Palestine remained bound by the provisions of the Mandate for a Jewish national homeland. This included Judea, Samaria and Gaza,[footnoteRef:34] meaning, that the right of the Jewish People to settle in these areas remained unchanged.  Accordingly, the assumption that it is the existence of the State of Israel that deprives the Palestinians of a national homeland is patently false. The aforementioned facts outline the reality: despite the common assumption that the majority of Palestinians in Jordan are refugees, even those who had migrated from Cisjordan to Transjordan, were merely moving from one part of Palestine to another, living amongst a similar demographic, cultural and religious environment,[footnoteRef:35] whilst those Jewish people who wished to settle within the boundaries of Cisjordan, had the legal right to do so.  [34:  Riebenfeld, ‘The Legitimacy of Jewish Settlement in Judea, Samaria and Gaza,’ Israel’s Legitimacy in Law and History, 66.]  [35:  Stone, Israel and Palestine, 25.] 


Section D: Is This Mandate Still in Force Today?
Following the dissolution of the League of Nations on April 20, 1946, the Mandates nevertheless remained unterminated,[footnoteRef:36] for as has been outlined above, their raison d'être was independent from the League of Nations and could not be brought to an end, simply because their supervisory body ceased to exist. These Mandates were passed down to the League’s successor, the U.N., as  [36:  International Court of Justice, Reports of Judgements, Advisory Opinions and Orders: Legal Consequences for the States of the Continued Presence of South-Africa in Namibia (South-West Africa) Notwithstanding Security Council Resolution 276 (1970), (1971), 128, 133. ] 

“sacred trusts of civilisation”[footnoteRef:37] [37:  The Avalon Project: Documents in Law, History and Diplomacy, Covenant of the League of Nations, URL: http://avalon.law.yale.edu/20th_century/leagcov.asp#art22 [last accessed: 4th January 2018].] 

under Article 80 of the U.N. charter, which was drafted with precisely this purpose in mind.[footnoteRef:38] The crafting of Article 80 was discussed by the International Court of Justice (I.C.J.) in its 1971 Advisory Opinion regarding Namibia, with the international jurist and lawyer Dr. Paul Riebenfeld even stating, that the participants at the San Francisco Conference may have specifically had the Mandate for Palestine in mind, when drafting Article 80.[footnoteRef:39]  [38:  The Avalon Project: Documents in Law, History and Diplomacy, Charter of the United Nations; June 26, 1945, (2008), URL: http://avalon.law.yale.edu/20th_century/unchart.asp [last accessed: 4th January 2018].]  [39:  Eugene V. Rostow, ‘The Future of Palestine,’ McNair Paper 24, (Washington D.C.: Institute for National Strategic Studies: National Defence University, 1993), 15 n.1. ] 


Consequently, upon the British leaving Palestine prior to the creation of the State of Israel in 1948, the Mandate for Palestine was not terminated, as Prof. Eugene V. Rostow noted: 
“The decisions of the Security Council and the International Court of Justice with regard to Namibia, formerly known as German Southwest Africa, make it clear that League Mandates survive as trusts even when Mandatory powers resign or are dismissed, or the Mandatory administration as such is terminated. Since the Palestine Mandate conferred the right to settle in the West Bank on the Jews, that right has not been extinguished, and, under Article 80 of the Charter, cannot be extinguished unilaterally.”[footnoteRef:40] [40:  Eugene V. Rostow, “Comment and Correspondence – Israel and the United States,” Foreign Affairs, Vol.58, No.4, (United States: Council on Foreign Relations, 1980), 956.] 

Thus, the I.C.J.’s 2004 advisory opinion regarding Israel’s construction of the security barrier, purporting that the Mandate had been terminated,[footnoteRef:41] was given in error. The importance of this point, is that the Mandate for Palestine document is distinct from the British Mandate over the territory of Palestine, with the former being an [41:  International Court of Justice, Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory (Request for advisory opinion): Summary of the Advisory Opinion of 9 July 2004, (Netherlands, 2004), 136.] 

“international accord that was never amended, [that] survived the British withdrawal in 1948 and is a binding legal instrument, valid to this day.”[footnoteRef:42]   [42:  Eli E. Hertz, Reply to the Advisory Opinion of 9 July 2004 in the Matter of the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, as Submitted by the International Court of Justice, (New York: Myths and Facts, Inc., 2006), 39. ] 

The deliberate obfuscation of the legal facts by the I.C.J. has been tremendously criticised,[footnoteRef:43] although the I.C.J. reasoned the validity of its argument by attempting to present U.N. Resolution 181, otherwise known as “The Partition Resolution,” as having any legal validity:  [43:  Robert A. Caplen, Mending the “Fence”: How Treatment of the Israeli-Palestinian Conflict by The International Court of Justice at The Hague Has Redefined the Doctrine of Self-Defence, Florida Law Review, Vol. 57., (2005), 767-768.] 

“Since 1947, the year when General Assembly resolution 181 [ II ] was adopted and the Mandate for Palestine was terminated, there has been a succession of armed conflicts, acts of indiscriminate violence and repressive measures on the former mandated territory.”[footnoteRef:44] [44:  International Court of Justice, Reports of Judgements, Advisory Opinions and Orders: Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, (2004), 68. ] 


The nature of this problematic Resolution on the future government of Palestine, as expressed by the I.C.J., may be distilled into four main points: 
1. The notion that this Resolution is still legally binding upon Israel, requiring her to accept or even facilitate the establishment of another Arab state (additionally to Jordan), within the borders of Cisjordan.
2. The idea that this Partition Resolution also imposes the legal obligation to facilitate the creation of such a state upon all member states of the U.N.
3. The suggestion that repeated regurgitation of the first two points in General Assembly resolutions, from Resolution 194(III)[footnoteRef:45] to Resolution 3236(XXIX)[footnoteRef:46] amongst others, establishes in international law, the “right of return” for Palestinian refugees.  [45:  United Nations General Assembly, 194 (III). Palestine -- Progress Report of the United Nations Mediator, (1948), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/C758572B78D1CD0085256BCF0077E51A [last accessed: 5th January 2018].]  [46:  United Nations General Assembly, 3236 (XXIX). Question of Palestine, (1974), URL: https://documentsddsny.un.org/doc/RESOLUTION/GEN/NR0/738/38/IMG/NR073838.pdf?OpenElement [last accessed: 5th January 2018].] 

4.  The assumption that repeated references in General Assembly resolutions after 1970, to the right of self-determination of Palestinian Arabs,[footnoteRef:47] in any way constitute a legal determination thereof, or that they invest the General Assembly with the power to remodel the boundaries of the State of Israel accordingly. [47:  Ibid.] 

The basic rule regarding the standing of General Assembly resolutions, is that they are not legally binding upon the members of the U.N., rather amounting to no more than moral obligations. In order for General Assembly resolutions to become legally binding, they must conform to a recognised process for creating international law, for example the requirements of customary law or treaty law.[footnoteRef:48] Moreover, the vast imbalance within the U.N. deriving from the sheer multitude of new states having been granted entry, results in the authoring of General Assembly resolutions which reflect sociological, political, economic and religious aspirations, more than they do a careful and scrupulous assessment of the relevant legal considerations.[footnoteRef:49]  [48:  Stone, Israel and Palestine, 29. ]  [49:  Ibid. 30.] 


Aside from the General Assembly having failed to consider the legal consequence of the Arab rejection of the Partition Resolution, namely that it became null and void, as will be immediately be submitted, it has already been established that: 
· the Mandates of the League of Nations have a special status in international law and are considered to be “sacred trusts,”
· a trust does not end simply because the supervisory body has disappeared
· and that, save where otherwise provided, General Assembly resolutions are not legally binding. 
The I.C.J.’s assertion that the Mandate for Palestine has ended, has consequently been proven to be entirely unsubstantiated.  




Part II.
Section A: The Legal Status of the Territories

The power granted to the U.N. in Article 10 of its Charter, is such that it may
“discuss any questions or any matters within the scope of the present Charter or relating to the powers and functions of any organs provided for in the present Charter [and the General Assembly] may make recommendations to the Members of the United Nations or to the Security Council or to both on any such questions or matters.”[footnoteRef:50]  [50:  United Nations, Charter – Chapter IV: The General Assembly, URL: http://www.un.org/en/sections/un-charter/chapter-iv/ [last accessed: 5th January 2018].] 

Nevertheless, as has been outlined in the previous section, the power of the General Assembly to act on any matters contained within the scope of Article 10, is limited to the nonbinding status of “recommendations.”

As has just been observed, the idea that the Partition Resolution forms the preeminent juridical basis for the State of Israel, is one that has been embraced by many individuals, the most notorious of which are the Mallisons[footnoteRef:51] and institutions, including the I.C.J.  Its propagators enthusiastically cite Resolution 181 (II), claiming that Israel is still bound by this resolution, despite its rejection by the Arabs,[footnoteRef:52] and outright abortion of its operation through the acts of armed aggression the Arabs launched towards the State of Israel. [51:  Thomas W. Mallison and Sally V. Mallison, An International Law Analysis of the Major United Nations Resolutions Concerning the Palestine Question, ST/SG/SER.F/4, (New York: 1979), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/1ce874ab1832a53e852570bb006dfaf6/885fc39e9de93ec585256dc20067eab6?OpenDocument [last accessed: 5th January 2018].]  [52:  United Nations Conciliation Commission for Palestine, The Future of Arab Palestine and the
Question of Partition, (Distr. A/AC.25/W/19, 1949), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/4ECBF3578B6149C50525657100507FAB [last accessed: 5th January 2018].] 


Concerning this matter, on the one hand, those championing Arab claims assert that the Partition Resolution was, according to their interpretation, invalid ab initio, as a violation of the Mandate for Palestine,[footnoteRef:53] which clearly assists in justifying Arab rejectionism. On the other hand, after the several failed attempts by the Arab states surrounding Israel to destroy it, these same authors now seek to underscore value to certain provisions of the Partition Resolution, which they believe to be legally troublesome for the State of Israel.[footnoteRef:54] Therefore, in this irrational stance, one sees their analysis attempt to suggest that the General Assembly had assumed a legitimate role as the successor to the League of Nations, whilst simultaneously defining it as an illegitimate authority, acting ultra vires.  [53:  Mallison and Mallison, An International Law Analysis of the Major United Nations Resolutions Concerning the Palestine Question, URL: https://unispal.un.org/DPA/DPR/unispal.nsf/1ce874ab1832a53e852570bb006dfaf6/885fc39e9de93ec585256dc20067eab6?OpenDocument [last accessed: 5th January 2018].]  [54:  Ibid. [last accessed: 5th January 2018].] 


The 1947 Partition Resolution did not actually apportion any territorial rights to either Jews or Arabs.[footnoteRef:55] Rather, any binding force would have come from the legal principle pacta sunt servanda – from the agreement of both concerned parties to the proposed plan – agreement which was immediately thwarted by the Arab rejection.[footnoteRef:56] Moreover, the subsequent armed invasion of the State of Israel upon British withdrawal in 1948, by the combined forces of Egypt, Syria, Iraq, Jordan and Lebanon in order to destroy it, meant that the Partition Resolution lost even its mere exhortative value.[footnoteRef:57] The State of Israel is therefore not derived from the partition plan, but from the assertion of independence by its government and people. This assertion was then further established by Israel taking up arms in defence from assaults perpetrated by the surrounding states. The General Assembly resolution served simply as recognition of the historic right of the Jewish People in Palestine.[footnoteRef:58]  [55:  Elihu Lauterpacht, Jerusalem and the Holy Places, (London: Anglo-Israel Association, 1968), 39. ]  [56:  Ibid. ]  [57:  Ibid.]  [58:  Stone, Israel and Palestine, 61. ] 


Traditionally, international law has always permitted the victor of a military collision between states, to incorporate his own terms for peace into the subsequently imposed peace treaty.[footnoteRef:59] The modification of this classical legal position comes in the form of the application of the principle ex injuria jus non oritur ius, which seeks to abrogate any legal effect, not of the use force per se, but the unlawful use of force.[footnoteRef:60] The chronology of events since the State of Israel’s declaration of independence on May 14, 1948 is therefore vital in assessing whether or not the Israeli government was indeed legally correct in invading land occupied by the surrounding countries.  [59:  Ibid. 46.]  [60:  Ibid. ] 


Following the State of Israel’s victory in the War of Independence upon attack by its Arab neighbours immediately after its creation, Egypt retained control over Gaza, and Jordan occupied East Jerusalem, Judea and Samaria, renaming this the “West Bank,” since this illegally occupied territory, was on the west bank of the Jordan River.[footnoteRef:61] When referring to this invasion of Israel and occupation of the West Bank, Mr. Gromyko, the Soviet representative in the Security Council in May 1948, stated that the Arab states have [61:  Riebenfeld, ‘The Legitimacy of Jewish Settlement in Judea, Samaria and Gaza,’ Israel’s Legitimacy in Law and History, 40.] 

“resorted to such action as sending their troops into Palestine and carrying out military operations aimed at the suppression of the national liberation movement in Palestine.”[footnoteRef:62] [62:  Security Council Official Records, 3rd Year, No. 71, 299th Meeting, (New York: 1948) URL: http://dag.un.org/bitstream/handle/11176/87887/S_PV.299-EN.pdf?sequence=2&isAllowed=y [last accessed: 5th January 2018]. ] 

A few days later at the 309th meeting, he then expressed in no uncertain terms, that
“what is happening in Palestine can only be described as military operations organised by a group of states against the Jewish state.”[footnoteRef:63]  [63:  Security Council Official Records, 3rd Year, No. 72, 309th Meeting, (New York: 1948), URL: http://dag.un.org/bitstream/handle/11176/87896/S_PV.309-EN.pdf?sequence=2&isAllowed=y [last accessed: 5th January 2018].] 

 The most meaningful statement made before the Security Council, however, came from Jordan itself, admitting her armed invasion of Palestine and occupation of the West Bank and East Jerusalem,[footnoteRef:64] for this confession provided the highest type of evidence in confirming the violation of international law by the Arab aggressors. Moreover, Jordan then persisted in its belligerency, officially annexing the “West Bank” in 1950 and conferring Jordanian citizenship upon all Palestinian Arabs living there.  However, this annexation remained unrecognized by most states – even by the Arab League.[footnoteRef:65] [64:  Security Council Official Records, 3rd Year, No. 72, 302nd Meeting, (New York: 1948), URL: http://dag.un.org/bitstream/handle/11176/87890/S_PV.302-EN.pdf?sequence=2&isAllowed=y [last accessed: 5th of January 2018]. ]  [65:  Riebenfeld, ‘The Legitimacy of Jewish Settlement in Judea, Samaria and Gaza,’ Israel’s Legitimacy in Law and History, 40.] 


Consequently, when Israel acquired the territories of East Jerusalem, the West Bank and Gaza in the war of 1967, launched due to the illegal decision made by Egypt to close the Gulf of Aqaba to Israeli shipping,[footnoteRef:66] it was, in actuality, liberating a part of the Jewish National Home. The Jews already had a right – under the Mandate – to settle in these territories, which had been illegally occupied by Jordan and Egypt in 1948. Furthermore, even if we did not know that the General Assembly defeated, by an overwhelming majority vote on July 4, 1967, the Albanian draft resolution branding Israel as the aggressor,[footnoteRef:67] it is clear, from a central provision of Resolution 181(II), that the acquisition of these territories as a result of the hostilities of 1967, was indeed executed as an act of lawful self-defence by Israel. This provision is one which individuals espousing views such as those of the Mallisons, assiduously avoid referencing –  namely the General Assembly’s request that:  [66:  Dershowitz, The Case for Israel, 91. ]  [67:  United Nations General Assembly, Albania: draft resolution – Israel Imperialist Aggression Against the Arab Countries, A/L.521, (1967), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/53B6ED0DD21D3CC08525735B004BF114 [last accessed: 5th January 2018]. ] 

“The Security Council determine as a threat to the peace, breach of the peace or act of aggression, in accordance with Article 39 of the Charter, any attempt to alter by force the settlement envisaged by the resolution.”[footnoteRef:68]  [68:  United Nations General Assembly, Resolution 181 (II). Future government of Palestine, (A/RES/181(II), 1947), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/7F0AF2BD897689B785256C330061D253 [last accessed: 5th January 2018].] 


This omission is fatal for the main legal conclusions at which such individuals arrive, namely that Israel has unlawfully occupied the aforementioned territories, for it demonstrates, that as members, the Arab states had been flouting their basic obligations since 1948, as well as standing in violation of Article 2 of the U.N. Charter,[footnoteRef:69] to refrain from the threat or use of force against Israel. [69:  United Nations, Charter, URL: http://www.un.org/en/sections/un-charter/chapter-i/index.html [last accessed: 5th January 2018]. ] 


Returning to the basic precept of international law of ex injuria jus non oritur ius, it has been shown that a lawful occupant such as Israel, is entitled to occupy an attacking state’s territory in the course of self-defence. Expanded further through Resolution 242 (1967)[footnoteRef:70] and Resolution 338 (1973),[footnoteRef:71] adopted by the Security Council after the respective wars of these years, this precept states that the occupying State may remain in control of any acquired territory involved in the pending negotiation of a peace treaty. It is precisely for this reason, that the Security Council and General Assembly resisted the immense Soviet and Arab pressure in 1967, to force Israel into an automatic withdrawal to the pre-67 borders.[footnoteRef:72]  [70:  United Nations Security Council, Resolution 242, (1967), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/7D35E1F729DF491C85256EE700686136 [last accessed: 5th January 2018]. ]  [71:  United Nations Security Council, Resolution 338, (1973), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/7FB7C26FCBE80A31852560C50065F878 [last accessed: 5th January 2018].]  [72:  Stone, Israel and Palestine, 51. ] 


Israel’s territorial rights after 1967 under international law can most clearly be observed, when placed in contrast to Jordan’s lack of any such rights to Jerusalem and the West Bank after the Arab invasion of Israel in 1948.[footnoteRef:73] Since it has already been demonstrated that the Jordanian presence in these areas between the years of 1949 and 1967 was purely as a consequence of it’s illegal invasion of these territories, under the legal principle of ex injuria jus non oritur ius, Jordan had no legal sovereignty over these areas. By comparison, Israel’s presence in all of these areas, pending negotiations of new borders, has been proven to be entirely lawful, since it entered these areas only in self-defence.  [73:  Ibid. ] 


Arab states and their champions have, naturally, attempted to conceal not only their illegal actions, but also the substantial legal basis of Israel’s continued presence in Jerusalem, the West Bank, and before the Israeli withdrawal in 2005 – also Gaza. They have worked tirelessly to rewrite the precepts of international law through the use of General Assembly resolutions, since to acknowledge the truth of Israel’s lawful use of force in acquisition of the territories, would be to testify to the State of Israel’s desire for peace, as opposed to territorial gains. It would be to admit, that its governments have, for so many years, maintained their readiness to negotiate a comprehensive peace treaty with each of its Arab neighbours. This has indeed manifested with willing participants such as Egypt, to whom the Sinai was returned in 1979,[footnoteRef:74] in spite of the fact that international law would not even preclude the formal annexation of the aforementioned territories, should Israel desire this.   [74:  Zeev Maoz, Defending the Holy Land: A Critical Analysis of Israel’s Security and Foreign Policy, (The United States of America: The University of Michigan Press, 2006), 143.] 


In light of the facts presented in this section, international law provides a three-fold underpinning to Israel’s claim, that it is under no obligation whatsoever to “return” East Jerusalem or the West Bank to Jordan or anyone else, since: 
1. these territories never legally belonged to Jordan,
2. even if that had been the case, Israel’s occupation of these territories is entirely legal, providing her with the entitlement to negotiate the terms and extent of her withdrawal, and
3. international law does not forbid the entry into the territory of an aggressor by a state when the force is used to put an end to the aggression, for if it did, such a prohibition would immediately guarantee any aggressor the automatic return of lands lost in a failed assault,[footnoteRef:75] which would be absurdity of the highest order.  [75:  Stone, Israel and Palestine, 52. ] 

As such, the suggestion by the Mallisons[footnoteRef:76] and those of their ilk, that Israel in any way remains bound by the Partition Resolution or that it stands in violation of Resolution 242, has been shown to be grossly objectionable and contradictory to even the most basic considerations of international law.  [76:  Mallison and Mallison, An International Law Analysis of the Major United Nations Resolutions Concerning the Palestine Question, URL: https://unispal.un.org/DPA/DPR/unispal.nsf/1ce874ab1832a53e852570bb006dfaf6/885fc39e9de93ec585256dc20067eab6?OpenDocument [last accessed: 5th January 2018]] 


Section B: The Fourth Geneva Convention and the Legality of Settlements
The principal criticism of the State of Israel’s administration over the territories that it acquired in 1967, involves its alleged infraction of the final paragraph of Article 49 of the fourth Geneva Convention of August 12, 1949, relative to the protection of civilian persons in a time of war. The final paragraph states the following: 
“The Occupying Power shall not deport or transfer parts of its own civilian population into the territory it occupies.”[footnoteRef:77] [77:  International Committee of the Red Cross, The Geneva Conventions of 12 August 1949, (Geneva: ICRC, 2012), 167. ] 

It is presumably in the light of the above provision, that many assert the illegality of Jewish settlement in the “occupied” territories. Since it has already been established in Part II., Section A, that there are solid grounds in international law to deny Jordan any claim to sovereignty over the West Bank and Jerusalem by virtue of the principle ex injuria jus non oritur ius, it is now evident, that Article 49(6) of the Geneva Convention IV, 1949 may not even be applied to these territories, for this Convention under Article 2, applies only
“to cases of…occupation of the territory of a High Contracting Party,”[footnoteRef:78] [78:  Ibid. 35.] 

by another such Party.  Consequently, according to the terms of the Convention itself, it does not apply to this case, since Israel indeed possesses legal title to the aforementioned territories – perhaps a technical, albeit crucial point of legal fact. 

Moreover, upon closer examination of the history concerning the drafting of Article 49, it becomes clear that it was designed to prevent any future attempts at implementing the genocidal policies of the Nazi regime at the time of its occupation of Europe in World War II.[footnoteRef:79] During that period, the Nazi authorities forcibly transported the ‘undesirable’ populations of which they wished to rid themselves, either into or out of occupied territories, for the purposes of ‘liquidation,’ slave labour or in fulfilment of several other inhumane objectives.[footnoteRef:80] The prevention of such barbaric practices was primarily indicated in paragraph 1 of Article 49, prohibiting [79:  United States Military Tribunal, Case No.39: Trial of Erhard Milch, (Nuremberg: 1947), 46.]  [80:  Ibid. 28. ] 

“individual or mass forcible transfers, as well as deportations of protected persons from occupied territory to the territory of the Occupying Power or to that of any other country, occupied or not…regardless of their motive.”[footnoteRef:81]  [81:  International Committee of the Red Cross, The Geneva Conventions of 12 August 1949, 167. ] 

Paragraph 6 of Article 49, however, forbids the occupying power only to
“deport or transfer parts of its own civilian population into the territory it occupies.”[footnoteRef:82] [82:  Ibid. ] 

Whilst still employing similar language, it is worthwhile to note the lack of the clause “regardless of their motive,” meaning that both the spirit and letter of the law require examination.

In his commentary on paragraph 6 of Article 49, Dr. Jean Pictet observes, that
“it is intended to prevent a practice adopted during the Second World War by certain Powers, which transferred portions of their own population to occupied territory for political and racial reasons or in order, as they claimed, to colonize those territories. Such transfers worsened the economic situation of the native population and endangered their separate existence as a race.”[footnoteRef:83] [83:  The Geneva Conventions of August 12, 1949: IV Geneva Convention Relative to the Protection of Civilian Persons in a Time of War, ed. Dr. Pictet, Jean S., (Geneva: International Committee of the Red Cross, 1958), 283.] 


Therefore, the gist of paragraph 6 as Dr. Pictet describes it, is to protect the “native population” of the occupied territory from the deterioration of their economic situation or their “separate existence as a race.” It would however, be remiss not to point out that such provisions must certainly also be applied in relation to the occupant’s own population, equally protecting them from the abominable actions against civilians that provided the immediate historical background for the provisions of Article 49.[footnoteRef:84] As such, insofar as Israel has assumed the position of an occupying power in Judea and Samaria (the West Bank), Article 49 would seem to prohibit the “deportation” or “transfer” of its own population into these areas, when this action would either:  [84:  Professor Julius Stone, Legal Controls of International Conflict: A Treatise on the Dynamics of Disputes and War-Law, (New York, Rinehart, 1959), 704-5.] 

1. worsen the economic situation of the native population of this territory or threaten its racial integrity; or
2. result in the brutal treatment of its own population. 
These two aspects concerning the application of Article 49(6) will be considered separately below. 

Impairment of the Racial Integrity of the Native Population of the Occupied Territory.
First and foremost, it must be noted that the well -known economic upturn in Judea and Samaria does not allow for the accusation to be levelled, that the fiscal situation has in any way been impaired by the State of Israel.[footnoteRef:85] Concerning the racial integrity of these areas, there appeared to have been in the whole of Judea and Samaria, a total of 399,300 Jews at the end of the year 2016, as indicated by anti-settlement websites such as Peace Now,[footnoteRef:86] amid a Palestinian population approaching 3 million individuals, according to the Israeli Civil administration.[footnoteRef:87] Despite the many pronouncements made by both the settler and anti-settlement movements, based on data provided by both the Central Bureau of Statistics[footnoteRef:88] and the Knesset itself,[footnoteRef:89] it is most certainly clear that neither a serious dilution – much less extinction – of the “separate racial existence” of the Palestinian population has taken place since 1967,[footnoteRef:90] nor that one is in prospect. [footnoteRef:91] On the contrary – the demographic data provided by the Central Bureau of Statistics (and even from what is considered by those opposed to the ‘settlement narrative’ to be an ‘inflated’ statistic),[footnoteRef:92] demonstrates the linear growth of the Jewish population in Judea and Samaria since the late 80s, as opposed to the exponential growth one would have seen, had there been any significant dilution of the Palestinian population.  [85:  Central Bureau of Statistics, URL: http://www.cbs.gov.il/reader/archive/archive_h_new.html [last accessed: 19th February 2018].]  [86:  Peace Now, URL: http://peacenow.org.il/en/settlements-watch/settlements-data/population [last accessed: 18th February 2018].]  [87:  Mako מבית קשת, URL: http://www.mako.co.il/news-military/israel-q2_2017/Article-3053154df581c51004.htm [last accessed: 18th February 2018]. ]  [88:  Central Bureau of Statistics, URL: http://www.cbs.gov.il/reader/archive/archive_h_new.html [last accessed: 19th February 2018].]  [89:  Flora Koch Davidovich, נתונים דמוגרפיים על האוכלוסייה בישראל - סקירת מחקרים, (January 2011), URL: https://www.knesset.gov.il/mmm/data/pdf/m03017.pdf [last accessed: 19th February 2018].]  [90:  Stone, Israel and Palestine, 179. ]  [91:  Davidovich, נתונים דמוגרפיים על האוכלוסייה בישראל, URL: https://www.knesset.gov.il/mmm/data/pdf/m03017.pdf [last accessed: 19th February 2018].]  [92:  מועצת יש"ע, URL: http://www.myesha.org.il/ViewImage.asp?CategoryID=335&ArticleID=7428 [last accessed: 19th February 2018]. ] 


Barbaric Treatment of the Occupant State’s Own Population
As has already been noted, the second aim of the prohibition in Article 49(6) was carved in the wake of the heinous crimes committed by the Nazi regime during the Holocaust. These were inter alia, the genocidal transfer of German Jews to Poland for ‘liquidation,’ so as to rid Nazi metropolitan territories of Jews, making them, in Nazi terms, judenrein. Accordingly, the taking into account of its historical context, as well as the use of basic common sense would prevent so tyrannical an interpretation of Article 49(6), as to impose upon the State of Israel an obligation to ensure that Judea and Samaria are to be judenrein. To alter the meaning of paragraph 6, in order to justify prohibiting the voluntary settlement of Jews in Judea and Samaria (an area with which Jewish life has been associated for millennia), thus rendering it judenrein – the very evil at which this Article was aimed at preventing, borders on the absurd![footnoteRef:93]  [93:  Stone, Israel and Palestine, 180.] 


This is, of course, in addition to the consideration already discussed in Part I., Section D, that Judea and Samaria are residual areas of the Palestine mandate and therefore still subject to its obligations – that is, primarily, the establishment of a Jewish National Home therein. Consequently, such a demand that international law exclude Jews from these areas would be a gross contravention also of this legal position. 

Finally, during its unlawful occupation of Jerusalem, Judea and Samaria from 1948 – 1967, Jordan applied Nazi-style laws excluding Jews from these territories. As such, it may conceivably be argued, that upon Israel’s lawful entry into these areas, it became subject to the restrictions imposed by Article 43 of the Hague Rules, under which it must 
“take all the measures in his power to restore…unless absolutely prevented, the laws in force in the country.”[footnoteRef:94] [94:  The Hague, Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulations Concerning the Laws and Customs of War on Land, (October 1907), URL: https://ihl-databases.icrc.org/ihl/WebART/195-200053?OpenDocument [last accessed: 19th February 2018]. ] 

Since Israel had now become the occupant of these territories, it might therefore be said, that it was required to continue the discriminatory policy against Jews, actively having to prevent them from settling in these areas. However, the immediate abolition of discriminatory Nazi laws in Germany by the Allies in 1944, was justified based on the fact that the occupants were indeed “absolutely prevented” from continuing to uphold them under Article 43, as such laws were intrinsically abhorrent to even basic conceptions of justice.[footnoteRef:95] Consequently, Israeli removal of the discriminatory laws previously imposed upon these areas by Jordan, was equally lawful based upon this very precedent. [95:  Lassa Oppenheim, Hersch Lauterpacht, International Law: A Treatise, (1912), URL: http://www.gutenberg.org/ebooks/search/?query=International+Law.+A+Treatise.+Volume+2+of+2+by+L.+oppenheim [last accessed: 19th February 2018].] 


Section C: Arab Refugees and the Palestinian “Right of Return”
The Refugee Problem
The central current allegation that has been made against the State of Israel, best summarised through the claim made by the Arab-Israeli Knesset member, Azmi Bishara, is, that it 
“was established as a settler- colonial project that was sponsored by different colonial powers for different reasons. Because it was not possible to establish a Jewish state in Palestine without expelling the indigenous people who constituted the majority of the population, the 1948 war provided a cover for their widespread and systematic expulsion.”[footnoteRef:96] [96:  Azmi Bishara, ‘Calling a Spade a Spade,’ Media Monitors Network, (2001), URL: https://www.mediamonitors.net/perspectives/calling-a-spade-a-spade/ [last accessed: 19th February 2018]. ] 

The reality, as conceded to, even by historians who are decidedly critical of Israel, such as Benny Morris, paints a rather different picture, namely, that the Arab refugee problem was created by the Arabs themselves, through the wars they launched against the State of Israel in 1947 and 1948.  

 Refugees were initially created through attacks committed by Palestinians, between December 1947 and March 1948, in the months before the existential war launched by the Pan-Arab armies.[footnoteRef:97] According to Morris,  [97:  Dershowitz, The Case for Israel, 79. ] 

“the Yishuv [Jews of Palestine who were soon to become Israelis] was on the defensive and upper and middle-class Arabs – as many as seventy-five thousand – fled.”[footnoteRef:98] [98:  Morris, Righteous Victims, 255. ] 

 The second refugee problem came as the result of the Haganah (the official Jewish army of self-defence) gaining in the offensive between April and June of 1948. Israeli commanders ordered the evacuation of several hostile towns, which served as Arab bases in order to prevent Tel Aviv-Jerusalem communications.[footnoteRef:99]  [99:  Martin Gilbert, Israel: A History, (Great Britain: Transworld Publishers, 1998), 216. ] 

Interestingly though, an identical order was issued on behalf of the Arab leadership, as Morris explicitly states:
“In some areas, Arab commanders ordered the villagers to evacuate to clear the ground for military purposes or to prevent surrender. More than half a dozen villages – just north of Jerusalem and in the lower Galilee – were abandoned during these months as a result of such orders. Elsewhere, in East Jerusalem and in many villages around the country, the [Arab] commanders ordered women, old people and children to be sent away…when contemplating the future war in Palestine.”[footnoteRef:100] [100:  Morris, Righteous Victims, 256. ] 

Accordingly, whilst the Haganah certainly evacuated particular towns due to security concerns, there remains little doubt as to the policy of Arab leaders, instructing the Palestinians to leave. 

Although, as has been noted, it was not the policy of the Haganah to encourage the flight of local Arabs, this does unfortunately seem to have been the policy of the Irgun (the paramilitary wing of the revisionist movement headed by Menachem Begin), as will be examined below in the case of Deir Yassin.

Deir Yassin was a strategically crucial Arab village on the way to Jerusalem. During the battle for control of this village, the Irgun lost more than half of its fighters, with most of the villagers eventually fleeing. An Irgun armoured vehicle demanded via loudspeaker that the remaining villagers lay down their arms and exit their homes; the message, however, was not heard, as the truck got stuck in a ditch.[footnoteRef:101] The fighting therefore continued, ultimately resulting in the death of 100-110 Arabs.[footnoteRef:102] Although there remains some dispute concerning the precise circumstances of their deaths, the event was labelled a massacre, thereby spreading panic and encouraging the flight of Arabs in the surrounding villages.[footnoteRef:103] Whilst the Haganah immediately condemned the massacre and its perpetrators, rather than quelling Arab anxieties, their fears were in fact compounded, as the Palestinian leaders began to fabricate rumours, that the Haganah had raped the women of Deir Yassin, which provoked only the further flight of Arabs.[footnoteRef:104] However, it would be remiss not to point out that Deir Yassin remains a tragic, inexcusable, yet isolated blemish on the Israeli paramilitary actions in defence of its civilian population.[footnoteRef:105] By contrast, no single Arab slaughter of Jews in the history of the Arab-Jewish conflict holds that status, since such massacres are simply innumerable.[footnoteRef:106]  [101:  Ibid. 208.]  [102:  Ibid. 209.]  [103:  Ibid.]  [104:  BBC, The 50 Years War Israel And the Arabs, URL: https://www.youtube.com/watch?v=fSAD9pS8NIw [last accessed: 20th February 2018]. ]  [105:  Dershowitz, The Case for Israel, 82. ]  [106:  Jewish Virtual Library: A Project of AICE, Vital Statistics: Total Casualties, Arab-Israeli Conflict, (1860 - Present), URL: http://www.jewishvirtuallibrary.org/total-casualties-arab-israeli-conflict [last accessed: 20th February 2018]. ] 


Whilst it would certainly be beyond the scope of this enterprise to examine all of the phases in the creation of the refugee problem, it will suffice to say, that the most significant of these – the battles for Haifa and Jaffa – followed the pattern outlined by Morris at the beginning of this section. As such, it is nigh on impossible to state with any certainty, what proportion of Arabs left of their own volition, were evacuated or instructed by their leaders to leave, along with how many of these refugees actually lived in the areas from which they had left. In total, the U.N. mediator on Palestine counted but 472, 000 Arab refugees, of which 360,000 required aid,[footnoteRef:107] whilst an added 250,000 fled in the aftermath of the Arab aggression of 1967.[footnoteRef:108]  [107:  United Nations General Assembly, Progress Report of the United Nations Mediator on Palestine Submitted to the Secretary-General for Transmission to the Members of the United Nations, (3rd Session, 11 (A/648), 1948), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/AB14D4AAFC4E1BB985256204004F55FA [last accessed: 20th February 2018]. ]  [108:  ADL, Palestinian Refugees, URL: https://www.adl.org/education/resources/glossary-terms/palestinian-refugees [last accessed: 20th February 2018].] 


However, unlike for all other refugees in the world, the United Nations High Commissioner for Refugees (UNHCR), has created a new, broader set of parameters in order to determine who falls under the category of a “Palestinian refugee.” The UNHRC includes in its definition of who is a refugee (other than a Palestinian refugee), an individual who 
“is unable or unwilling to return to their country of origin owing to a well-founded fear of being persecuted[footnoteRef:109]… is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country.”[footnoteRef:110] [109:  The United Nations High Commissioner for Refugees, Convention and Protocol Relating to the Status of Refugees, (1951), 3. ]  [110:  Ibid. 14. ] 

By contrast, a far broader set of guidelines define a Palestinian refugee, simply as anyone
“whose normal place of residence was Palestine during the period 1 June 1946 to 15 May 1948, and who lost both home and means of livelihood as a result of the 1948 conflict.”[footnoteRef:111] [111:  United Nations Relief and Works Agency, Palestine Refugees, URL: https://www.unrwa.org/palestine-refugees [last accessed: 20th February 2018]. ] 

Moreover, the United Nations Relief and Works Agency (UNRWA) also saw fit, to uniquely allow the refugee status to be passed down to the descendants of all who meet the above criteria,[footnoteRef:112] rather than encouraging the absorption and integration of these individuals into their host countries.  [112:  Ibid. [last accessed: 20th February 2018]. ] 


As a result, the refugee population of under 1 million in 1950, has soared to over 4 million people [footnoteRef:113] (and counting), who are entirely dependent on the U.N., which has continued to not only allow this problem to fester, but to be exacerbated. Amongst the failings of the U.N. with regard to the refugee problem, are its irresponsible creation of a separate expanded definition of Palestinian refugees, as well as its maintenance of refugee camps. Rather, the U.N. ought to have encouraged the refugees to be integrated into the religiously, linguistically and culturally identical societies from which they are currently being segregated in the camps. As such, the U.N. has in fact, only succeeded in generating an extreme level of dependency on UNRWA’s mission, as opposed to showing its concern for the implementation of a permanent solution to the problem.  [113:  Ibid. [last accessed: 20th February 2018].] 


It is also worth noting, that the resettlement of refugees had been a most effective solution for the far greater and more complex refugee problems in Europe, post-World War II.[footnoteRef:114] This solution could also have been adopted by the Jordanians during the years of their unlawful annexation of the West Bank from 1948-1967, since this area of land was vastly underpopulated and could easily have absorbed the several hundred thousand refugees at that time.[footnoteRef:115] It is a lamentable fact that this more dignified course of action was not embraced, leading to the conclusion, that for the Arab states concerned, the refugee problem is more useful than its solution. [114:  Dershowitz, The Case for Israel, 87.  ]  [115:  Ibid.  ] 


The Palestinian “Right of Return”
The primary General Assembly resolution, which must be examined with regard to the right of return or compensation of Palestinian refugees, is Resolution 194(III). This resolution provides an option for refugees to either return to their homes or, should they opt out of doing so, stipulates that they be compensated.[footnoteRef:116] A recital of these options may also be found in Resolution 273(III) of May 11, 1949, admitting the State of Israel to the United Nations, “noting” the declarations and explanations made by Israel before the ad hoc committee with regard to the implementation of resolution 194(III).[footnoteRef:117] The State of Israel, however, did not give any assurances that the stipulations in the aforementioned resolution would be accepted by her as a preliminary sine qua non to all negotiations[footnoteRef:118] – a matter with which the Arab representatives at the General Assembly meeting of May 11th 1949, took issue.[footnoteRef:119]  [116:  United Nations General Assembly, 194 (III). Palestine -- Progress Report of the United Nations Mediator, URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/C758572B78D1CD0085256BCF0077E51A [last accessed: 20th February 2018].]  [117:  United Nations General Assembly, Resolution 273 (III). Admission of Israel to Membership in the United Nations, (1949), URL: http://www.un.org/documents/ga/res/3/ares3.htm [last accessed: 20th February 2018]. ]  [118:  Stone, Israel and Palestine, 68.]  [119:  Ibid. 194-5. ] 


Therefore, since even the Arab representatives observed upon the fact, that Israel did not categorically accept the resolution, it can in no way be regarded as legally binding. Several further resolutions, including 2452(XXIII),[footnoteRef:120] 2963(XXVII)[footnoteRef:121] and 3236(XXIX),[footnoteRef:122] have been concerned with the refugees fleeing in the aftermath of Arab aggressions of both 1947-48 and 1967, expressing regret on the matter of repatriation. Even if we were to take the aforementioned resolutions to be declaratory principles of international law, it must be stated, that any rule of international law requiring rights of return or compensation, would have to apply equally to the several hundred thousand Jewish refugees from Arab countries[footnoteRef:123] – a point rarely considered when addressing this topic.  [120:  United Nations General Assembly, 2452 (XXIII). Report of the Commissioner-General of the United Nations Relief and Works Agency for Palestine Refugees in the Near East, (A/RES/2452, (1968), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/0F32DC9EB80EE553852560DF004F1352 [last accessed: 20th February 2018]. ]  [121:  United Nations General Assembly, 2963 (XXVII). United Nations Relief and Works Agency for Palestine Refugees in the Near East, (A/RES/2963 1972), URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/335CD024B83C16EB852560DE0069EE86 [last accessed: 20th February 2018].]  [122:  United Nations General Assembly, 3236 (XXIX). Question of Palestine, URL: https://documentsddsny.un.org/doc/RESOLUTION/GEN/NR0/738/38/IMG/NR073838.pdf?OpenElement [last accessed: 20th February 2018].]  [123:  Dershowitz, The Case for Israel, 88. ] 







Conclusions
It has been the aim of this enterprise to display and examine the existing international legal framework, concerning the State of Israel’s standing in East Jerusalem, as well as Judea and Samaria. On the level of international law, the present work has to conclude, that Israel has actual rights of sovereignty in East Jerusalem as well as the West Bank. Several independent bases in international law have demonstrated that Judea and Samaria be regarded as a residual area of the Palestine mandate. This territory would therefore be subject to the central obligations of that mandate – which would most certainly entitle Jews to enter and remain in these areas. This is, of course, an entirely separate issue from that of the government of Israel’s power to seize land owned by individual Arabs. Insofar as it has been demonstrated, that an interpretation of Article 49(6) of the fourth Geneva Convention, calling for the West Bank to be kept judenrein, must be rejected, the extent and entry of Jews into this area for residence, both now and in the future, is a matter to be negotiated as part of the peace process. 

Amid the tangled web of doctrine presented by the adversaries of Israel about the “right of return” for Palestinian refugees, one must pay heed to the fact that the General Assembly did not feel that it could invoke rules of international law for the unilateral benefit of the Arab side, since “the right of return or compensation” must be applied equally to Jewish refugees from Arab lands, as well as to Arab refugees, for both are victims of the same complex conflict. The fact that a great deal of curious incongruities have entered into general and even diplomatic discourse on what are in essence legal matters, ought not to conceal the pertinence of the legal principles that vest Israel with territorial sovereignty and provide a clear base-line, rooted in modern international law, from which negotiations may proceed. 
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