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This Article investigates everyday race discrimination while shopping in clothing stores in Chicago. Nineteen testers—Black and white females and males, were recruited and trained to return more than 200 unworn clothing items (without receipts) to approximately sixty retail stores of different price ranges. The findings show that Black customers receive worse treatment in retail stores than do comparable White customers seeking to return identical goods, and that Black females receive worse treatment than do similarly situated Black males.  



This Article reports on an original field (audit) study that tests whether consumers are treated differently based on race (or gender) when seeking to return unworn clothing items to stores. The study tests whether racial disparities in treatment persist in retail clothing stores in Chicago, by examining whether consumers are more or less likely to be given concessions or denied their contractual rights to return unused products based on race. 

a subtle and potentially overlooked form of retail race discrimination:
By doing so, this study brings together consumer contract scholarship and  discrimination studies.
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Introduction

[bookmark: _Ref109902285]Consider the following case (inspired by true events).[footnoteRef:2] A customer, white female, enters a large toy store. She requests that her “half-price coupon” for Barbies apply to the one she had selected, a Barbie dressed up as Dorothy from the Wizard of Oz. The store’s standardized terms and conditions specifically exclude the use of coupons for the purchase of that doll. After arguing about this with two of the store clerks, the store director is called and eventually agrees to sell her the doll for half-price. A few hours later, another customer, this time a Black female, enters the same store with an identical coupon and makes the same request. Only this time the clerks dismiss her request right away, on account of her race, and refuse to call the store director. The customer then leaves the store, indignant and disappointed, without the doll.  [2:  Christine L. Williams, Inside Toyland: Working, Shopping, and Social Inequality 111, 112 (2006). ] 

[bookmark: _Ref109911485]This anecdote—to the extent it reflects a systematic differentiation between consumers based on race[footnoteRef:3]—is one, arguably mundane illustration of what this Article terms “discriminatory enforcement of consumer contracts,” defined as cases in which sellers deviate from the letter of their contracts in ways that disproportionately harm consumers from disadvantaged groups.  [3:  There is anecdotal evidence suggesting that such racial disparities in treatment persist in retail stores. See, e.g., Williams, supra note 1, at 130-131 (observing, based on similar recollections from her work as a clerk at a big toy store, that “in general, only white women could count on being appeased […] Thus a shouting white woman got whatever she wanted and a shouting black man got threatened with arrest”).] 

[bookmark: _Ref109848937][bookmark: _Ref109909670]Commentators have long assumed that the written text of consumer contracts reflects the real terms of the transaction, and that those terms apply uniformly towards all consumers entering the same transaction with the seller.[footnoteRef:4] Unlike in the context of relational, business-to-business agreements, it was presumed that in  consumer transactions, sellers are strongly incentivized to adhere to the text of their form contracts, because allegiance to the terms enables sellers to keep employees in check,[footnoteRef:5] while also putting customers on notice of salespeople’s limited authority.[footnoteRef:6]  [4:  See, e.g., Jason Scott Johnston, The Return of Bargain: An Economic Theory of How Standard-Form Contracts Enable Cooperative Negotiation between Businesses and Consumers, 104 MICH. L. REV. 857, 858 (2006) (“Among attorneys, judges, and legal academics, there is virtual consensus that the widespread use by business firms of standard-form contracts in their dealing with consumers has completely eliminated bargaining in consumer contracts.”); Shmuel I. Becher & Esther Unger-Aviram, The Law of Standard Form Contracts: Misguided Intuitions and Suggestions for Reconstruction, 8 DEPAUL BUS. & COM. L.J. 199, 201 (2010) (similarly observing that “sellers are not likely to allow […] deviations from pre-printed forms” and that “the typical seller does not empower its representatives (salespeople) to make changes in a standard form contract”). ]  [5:  See, e.g., Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 HARV. L. REV. 1173, 1222–23 (1983) (noting that “[t]he characteristics of firms counsel the adoption of standard forms and rigidify allegiance to them,” and that the use of standard form contracts keeps “wayward sales personnel” in check by ensuring adherence to the terms of the form contract). See also Todd D. Rakoff, The Law and Sociology of Boilerplate, 104 MICH. L. REV. 1235, 1235 (2006) (making a similar observation); ]  [6:  See, e.g., Stewart Macaulay, Private Legislation and the Duty to Read - Business Run by IBM Machine, the Law of Contracts and Credit Cards, 19 VAND. L. REV. 1051, 1059 (1966) (observing that firms typically use standardized agreements or policies “to avoid being legally bound to expectations [their] salesmen […] created […] that are inconsistent with company policy”).] 

[bookmark: _Ref109118251]Some commentators have recently questioned this assumption, observing that sellers may have reputational incentives to deviate from their form contracts in favor of good-faith customers making reasonable requests.[footnoteRef:7] For example, an airline may allow passengers who miss their flight due to unforeseen circumstances to get on the next available flight at no additional charge, even though the airline’s contract of carriage requires that passengers pay a fee.[footnoteRef:8] Credit card issuers may decide to waive late or annual fees in certain circumstances;[footnoteRef:9] or mortgage service providers may choose not to utilize their contractual right to foreclose on a defaulting borrower, depending, for example, on the borrower’s credit risks.[footnoteRef:10] [7:  See, e.g., Johnston, supra note 3, at 857-858 (suggesting that firms use “clear and unconditional standard-form contract terms not because they will insist upon these terms, but because they have given their managerial employees the discretion to grant exceptions from the standard-form terms on a case-by-case basis”); Avery Katz, The Strategic Structure of Offer and Acceptance: Game Theory and the Law of Contract Formation, 89 MICH. L. REV. 215, 281 (1990); Lucian A. Bebchuk & Richard A. Posner, One-Sided Contracts in Competitive Consumer Markets, 104 MICH. L. REV. 827, 828-834 (2006); Clayton P. Gillette, Rolling Contracts as an Agency Problem, 2004 WIS. L. REV. 679, 704–12 (2004) [hereinafter Gillette, Rolling Contracts] (suggesting that sellers may use a “contract clause that assigns an entitlement to the seller, but that the seller may underenforce when it is dealing with a good claimant”); Clayton P. Gillette, Pre-Approved Contracts for Internet Commerce, 42 HOUSTON L. REV. 975, 977 (2005) (observing that sellers may use “ostensibly oppressive terms” to allow themselves “discretion to treat buyers who appear to be acting in good faith differently from those who appear to be acting opportunistically”); DOUGLAS BAIRD, RECONSTRUCTING CONTRACTS 129 (2013) (“For all I knew, Norm had a form that disclaimed the implied warranty of merchantability, but such a disclaimer was irrelevant as long as reputational forces ensured that he would make amends if his goods did not pass in his trade.”). ]  [8:  See, e.g., Claire Nowak, This Little-Known Airplane Rule Can Help When You Miss Your Flight, READER’S DIGEST, available at https://www.rd.com/advice/travel/missed-flight-flat-tire-rule/; Amanda Harding, This Surprising Airline Rule Can Help If You Miss Your Flight, SHOBIZ CHEATSHEET (May 5, 2018), available at https://www.cheatsheet.com/culture/this-surprising-airline-rule-can-help-if-you-miss-your-flight.html/.  ]  [9:  See, e.g., Michelle Crouch, Poll: You Can Get Better Credit Card Terms Just by Asking (March 27, 2017), available at https://www.creditcards.com/credit-card-news/late-fee-waiver-poll.php.]  [10:  See, e.g., Robert B. Avery et al., Credit Risk, Credit Scoring, and the Performance of Home Mortgages, 82 FED. RES. BULL. 621 (1996).] 

[bookmark: _Ref84626208]Yet, these commentators, too, have mainly painted a rosy picture, suggesting that sellers’ strategy of inserting rigid terms into their contracts while authorizing their employees to make concessions on the ground are efficient and beneficial for both sellers and consumers.[footnoteRef:11]  This is because the presence of an ostensibly rigid contract enables sellers to use information that they can observe only ex post (after entering the transaction) to screen out opportunistic buyers without having to bear the costs of verifying consumer misbehavior with arbitrators or courts. At the same time, reputational constraints and competitive pressures will force sellers to behave more leniently towards good-faith consumers depending on the circumstances.[footnoteRef:12]  [11:  See, e.g., Johnston, supra note 3, at 858 (“a firm will often provide benefits to consumers […] beyond those that its standard form obligates it to provide. […] Were firms legally required to extend such benefits […]—then both firms and their customers would be worse off”); Gillette, Rolling Contracts, supra note 7, at 705 (noting, for example, that “if sellers systematically provide redress where goods are clearly defective, but systematically contest less credible disputes about product quality, then the insertion of a clause into an RC that disfavors buyers may be less problematic, because the clause is applied disproportionately against bad claimants.”); Bebchuk & Posner, supra note 7, at 828 (“A one-sided contract may thus be preferred ex ante by informed parties as a cheaper mechanism for inducing efficient outcomes, should contingencies arise during the performance of the contract, than a more “balanced” contract that, because of imperfect enforcement, could create costs as a consequence of consumers’ enforcing protective provisions in the contract.”). ]  [12:  See, e.g., Bebchuk & Posner, supra note 7, at 828-834. ] 

This Article puts forth a novel theory of contracting which challenges both the traditional assumption that the written agreement typically reflects the actual terms of the deal and the more recent commentary suggesting that deviations from the written agreement—to the extent they exist—typically benefit consumers. Rather, this Article proposes that sellers might use their discretion to deviate from their unilaterally drafted contracts discriminatorily, to the disadvantage of minority groups, including racial minorities.
       The Article undertakes an empirical investigation of retailers’ enforcement of their return policies as a first test-case. It tests whether selective enforcement of retailers’ return policies results in race discrimination. 
The area of retail returns is a fruitful ground for studying discrimination in the discretionary enforcement of consumer contracts, as store clerks and managers are typically granted a significant degree of discretion about whether to accept or deny returns.[footnoteRef:13] Retail returns are also an important case study because consumers greatly value their ability to return unused products to retail stores.[footnoteRef:14] In a recent consumer poll, 91 percent of the surveyed consumers considered their ability to return products to the store as very important to their purchasing decisions.[footnoteRef:15] Indeed, about twenty percent of all purchases made in the U.S. are ultimately returned to the stores, adding up to hundreds of billions of dollars each year.[footnoteRef:16] The retail clothing industry is particularly ripe for scrutiny because, for most Americans, clothing consumption represents one of their largest annual expenditures.[footnoteRef:17] [13:  See, e.g., Johnston, supra note 3, at 873-874 (observing that retailers generally grant their on-the-ground employees “vast amounts of discretion in liberalizing their official return policies so as to please consumers”). In addition, in informal interviews I conducted with store clerks working in Chicago, several interviewees mentioned being granted a considerable degree of discretion in deciding whether or not to accept a return.]  [14: 	 See, e.g., Shmuel Becher & Tal Zarsky, Open Doors, Trap Doors and the Law, 74 L. & Contemp. Probs. 63, 72–73 (2011) (discussing how sellers often use generous “open door policies” allowing consumers to return purchases in order to attract consumers to buy at the store); Eyal Zamir & Doron Teichman, Behavioral Law and Economics 290, 290–91 (2018) (arguing for the importance of the right to withdraw in view of evidence that many consumers regret the purchase after the fact).]  [15:  Rimma Kats, Many Consumers Avoid Retailers with Strict Return Policies, EMARKETER, Jan. 1, 2018, https://retail.emarketer.com/article/many-consumers-avoid-retailers-with-strict-return-policies/5a4c05a7ebd40008a852a26c.]  [16: 	 See, e.g., Bourree Lam, The Rise of Return-Anything Culture, THE ATLANTIC, Dec. 30, 2015, https://www.theatlantic.com/business/archive/2015/12/return-policy-retail/422145/; Aaron Orendoff, The Plague of Ecommerce Return Rates and How to Maintain Profitability (Feb. 27, 2019), https://www.shopify.com/enterprise/ecommerce-returns; Andrea Stojanovic, 60 Latest Retail Statistics to Help You Build Your Business (Aug. 5, 2019), https://www.smallbizgenius.net/by-the-numbers/retail-statistics/#gref. ]  [17:  Bureau of Labor Statistics (2021), Consumer Expenditures in 2020, BLS REP (Dec. 2021), https://www.bls.gov/opub/reports/consumer-expenditures/2020/pdf/home.pdf. In 2019, for example, sales of apparel in the U.S. reached approximately $368 billion, with more than $260 billion spent annually in clothing retail stores. See also Lenzing Investor Presentation, Demand Share of Apparel Market Worldwide from 2005 to 2020, by Region*, Stat. Rsch. Dep. (Jan. 12, 2022); Statistics & Facts on the U.S. Apparel Industry, Statista, Apr 26, 2021. ] 

This Article focuses on testing for race discrimination in the enforcement of retail return policies because—while racial minorities, and specifically Black Americans, consistently report experiences of unfair treatment in retail spaces,[footnoteRef:18] to date, reliable, data-driven research to confirm the regularity of retail race discrimination is remarkably scarce.[footnoteRef:19] [18:  Josephine Louie, We Don’t Feel Welcome Here: African Americans and Hispanics in Metro Boston, 33 Civ. Rts. Project (2005) (finding that over half of Black respondents residing in the Boston Metropolitan Area report being “treated with less respect, offered worse service, called names or insulted, or confronted with another form of day-to-day discrimination at least a few times a month”); Jennifer Lee, The Salience of Race in Everyday Life: Black Customers’ Shopping Experiences in Black and White Neighborhoods, 27 Work Occup. 353 (2000) (reporting, based on 75 in-depth interviews of Black consumers, that Black customers feel that they are treated unfairly in shops located in predominantly white neighborhoods); Shaun L. Gabbidon & George E. Higgins, Shopping While Black: Consumer Racial Profiling in America (2020) (surveying the evidence that Black customers often feel that sales personnel are disinclined to assist them on account of their race); Aronte M. Bennet et al., Shopping while Nonwhite: Racial Discrimination Among Minority Consumers, 49 J. Consumer Aff. 328 (2015) (reporting that non-white customers are significantly more likely to feel discriminated against in stores than are white customers).]  [19:  Sophia R. Evett et al., What’s Race Got to Do with It? Responses to Consumer Discrimination, 13 Analyses Of Soc. Issues & Pub. Pol’y. 165, 168 (2013) (noting that empirical studies of consumer discrimination are “limited” and describing the “few studies” which “provide some insight into its frequency); Emily Flitter, “Banking While Black”: How Cashing a Check Can Be a Minefield, N.Y. Times, June 18, 2020 (“There is no data on how frequently the police are called on customers who are making legitimate everyday transactions”); Zachary W. Brewster & Gerald Roman Nowak III, Racialized Workplaces, Contemporary Racial Attitudes, and Stereotype Endorsement: A Recipe for Consumer Racial Profiling, 64 Sociological Perspectives 343, 343 (2021) (observing that “investigations centered on everyday racial discrimination in frequently utilized consumer markets are surprisingly quite rare”). ] 

[bookmark: _Ref109119739]In all the Gallup polls since 1997 through today, when asked about the places where they had experienced discrimination, Black respondents have been most likely to report mistreatment while shopping.[footnoteRef:20] In the most recent Gallup poll, conducted in July 2021, as many as 35% of Black respondents reported having recently experienced unfair treatment while shopping in a store—more than in any other situation, including interactions with the police, at the workplace, or in healthcare or entertainment facilities.[footnoteRef:21] These shared experiences even have a collective term: “Shopping while black.”[footnoteRef:22]  [20:  Jeffrey M. Jones & Camille Lloyd, Black Americans’ Reports of Mistreatment Steady or Higher, GALLUP (July 27, 2021), https://news.gallup.com/poll/352580/black-americans-reports-mistreatment-steady-higher.aspx. ]  [21:  Id. ]  [22:  See, e.g., Cassi Pittman Claytor, “Shopping While Black”: Yes, Bias Against Black Customers is Real, THE GUARDIAN, June 24, 2019; Gabbidon & Higgins, supra note 20.] 

However, as prominent scholars in the field have observed, “[u]nfortunately, . . . for a variety of reasons scholars have generally neglected profiling that occurs in retail settings.”[footnoteRef:23] One potential explanation for this paucity in research is the absence of an “easily accessible database from which to study the problem.”[footnoteRef:24] Research on more subtle, covert forms of retail race discrimination, as opposed to mere denials of service or refusals to transact, is—for these reasons—even more scarce, and the bulk of the work done in these areas has relied on qualitative methods (mainly interviews of minority consumers) rather than on quantitative tools. Particularly missing is empirical research on race discrimination in the enforcement of standard form contracts. [23:  Gabbidon & Higgins, supra note 20, at xi.]  [24:  Id.] 

This Article begins to fill in this gap by investigating whether sellers’ enforcement of their returns policies discriminates against Black consumers. 
The study used an audit technique. Nineteen testers—Black and white females and males, were recruited and trained by the research team, and were sent to return unworn clothing items (that had been purchased in advance) to fifty-nine retail stores in Chicago.[footnoteRef:25] The testers followed a uniform script and returned the items, unused and in their original packaging, but without a receipt, to each of the audited stores.[footnoteRef:26]  [25:  Chicago is a mixed city with a relatively large Black population. According to the U.S. census bureau data, Chicago is almost 30% black. See U.S. Census Bureau QuickFacts: Chicago city, Illinois.]  [26:  For an elaborate description of the stores’ selection criteria and details on the data collection process, see infra Section III.] 

The study focused on non-receipted returns because, while receipts are generally required for returns,[footnoteRef:27] store clerks are often granted an especially broad discretion in deciding whether to accept or deny non-receipted returns.[footnoteRef:28] Although the stores’ formal policies typically require a receipt—for all returns, or for a cash refund—in practice, store agents are often granted discretion to deviate from these policies on a “case-by-case” basis.[footnoteRef:29] [27:  For the purposes of preparing for this study, a comprehensive sample of 192 retail stores’ return policies was collected and analyzed. In 84% of the sampled return policies, a receipt was explicitly required.]  [28:  Johnston, supra note 75, at 874 (noting that although most stores require that customers show a receipt, “as actually implemented by on-the-ground employees, many retailers’ official return policies have become ones of ‘liberal and almost unlimited returns,’ with customers often given a full refund even without proof of purchase”).]  [29:  Id.] 

Overall, more than 200 audits were conducted to examine whether store clerks and managers treat consumers differently based on race (or gender) when enforcing their formal return policies. The study tested whether sellers disproportionately granted concessions above and beyond what the formal policy dictated to white customers by allowing them to return non-receipted items (notwithstanding the formal policy requiring a receipt) disproportionately more often than they did Black customers.
In each store, testers were instructed to request to return the item for a refund. If denied the request, testers would ask to speak to a manager and request a refund again. Upon leaving each store, testers filled out a detailed report describing the outcomes of each attempted return.
This design allowed for three tests/measures of discriminatory enforcement. First, whether store clerks treated white customers significantly more favorably than they did Blacks at the initial stage, after testers made their return requests. Second, whether white customers were significantly more likely to speak with a manager after complaining than were comparable Black customers. Third, whether—after requesting to speak with a manager—white customers obtained significantly more favorable outcomes than did similarly-situated Blacks. 
The findings reveal that sellers deviated from their formal return policies significantly more often than they did in favor of Black consumers. 
Across specifications, Black customers were roughly 6-7 percent less likely to receive a refund than were white customers, and this gap widened by 1 percentage point after consumers-testers had complained by requesting to speak with a manager. Indeed, white testers were more than 20 percent more likely to speak with a manager and 14-15 percent more likely to obtain an improved outcome (including exchange or store credit in lieu of complete denial of their returns) conditional on speaking with a manager compared to Black consumers-testers.  
[bookmark: _Ref95145060][bookmark: _Ref95207711][bookmark: _Ref95145067]These findings provide robust, systematic evidence that exposes a troubling legislative lacuna and debunks a well-rooted misconception among courts. To this day, federal public accommodation laws do not prohibit race discrimination that occurs in retail settings. Courts have so far been reluctant to interpret these laws broadly to encompass retail discrimination. While some states have included retail stores in their public accommodation statutes, others have not, and even those who have done so, provide very limited remedies and no effective deterrence.[footnoteRef:30] In a famous 1968 decision, the Supreme Court explained that “retail stores . . . were excluded from [federal public accommodation law] for the policy reason [that] there was little, if any, discrimination in the operation of them.”[footnoteRef:31] Scholars have similarly observed that Congress “was attempting to regulate those types of business establishments that had been engaging in segregationist and discriminatory practices,” while “there was arguably no need for federal legislation regulating other businesses, which did not engage . . . in such practices.”[footnoteRef:32] Indeed, courts have continuously reasoned that Congress did not intend to cover every type of business in the Civil Rights Act, but only the “most flagrant and troublesome areas of discrimination,” with the expectation that by doing so, “the less bothersome would disappear through voluntary action and public effort.”[footnoteRef:33]  [30:  See infra Section VII.]  [31:  Newman v. Piggie Park Enterprises, Inc. 390 U.S. 400 (1968). The statute’s usefulness to consumer discrimination plaintiffs is further limited because it prevents plaintiffs from seeking monetary damages, allowing them to obtain only equitable or declaratory relief. See GERALDINE ROSA HENDERSON, ANNE-MARIE HAKSTIAN & JEROME D. WILLIAMS, CONSUMER EQUALITY: RACE AND THE AMERICAN MARKETPLACE 78 (2016).]  [32:  Joseph William Singer, No Right to Exclude: Public Accommodations and Private Property, 90 NW. U. L. REV. 1283, 1417 (1995).]  [33:  United States v. Baird, 865 F. Supp. 659, 661–62 (E.D. Cal. 1994), rev’d, 85 F.3d 450 (9th Cir. 1996) (quoting Cuevas v. Sdrales, 344 F.2d 1019, 1021 (10th Cir. 1965)) (holding, in a case in which five defendants were charged with injuring a Black man, that a 7-11 retail convenience store was not a “public accommodation” under the meaning of Title II of the 1964 Civil Rights Act). ] 

This Article shows that—almost six decades after the 1964 Civil Rights Act came into effect—the expectation that race discrimination would disappear from retail spaces has not been fulfilled. At least in terms of enforcing their return policies, retail stores are still dominant sites of race discrimination.[footnoteRef:34] [34:  See infra Section IV.] 

What can account for the observed discrimination? The results do not support a single explanation. While bigotry and animosity may be at play, evidence from psychological research suggests that the observed disparities in treatment are driven, at least in part, by store agents’ inferences about customers’ criminality, buying power, and proclivity to complain based on their demographic characteristics. Of course, these explanations are not mutually exclusive and may very well complement one another. For example, store clerks’ inferences may well be shaped by bias and prejudice.[footnoteRef:35] Further research is thus needed to assess the importance and explanatory power of each of the potential mechanisms underlying the observed discrimination.  [35:  See infra discussion in Section V.] 

[bookmark: _Ref95257891]Whatever the reasons behind these disparities, discriminatory enforcement of standardized contracts along racial lines is an overlooked form of race discrimination in the marketplace, which is harmful to non-white consumers and society in general.[footnoteRef:36] In the specific context of retail race discrimination, it has been shown that Black consumers’ experiences of unfair treatment—collectively termed: “Shopping while Black”[footnoteRef:37]—have cumulative debilitating effects on their self-esteem and life satisfaction, even their mental health.[footnoteRef:38] [36:  See, e.g., Peter Siegelman, Racial Discrimination in “Everyday” Commercial Transactions: What Do We Know, What Do We Need to Know, and How Can We Find Out, A National Report Card on Discrimination in America: The Role of Testing 69 (1998) (assessing the harms and costs generated by marketplace race discrimination).]  [37:  Gabbidon & Higgins, supra note ;. Anne-Marie G. Harris, Shopping While Black: Applying 42 U.S.C. § 1981 to Cases of Consumer Racial Profiling, 23 B. C. Third World L.J. 1 (2003); Claudine Columbres, Targeting Retail Discrimination with Parens Patriae, 36 Colum. J. Soc. Probs. 209, 212 (2002) (explaining that retail discrimination is harmful, inter alia, because it limits Black consumers’ purchasing ability).Consumer racial profiling is most commonly associated with Black consumers, probably because most media coverage and highly publicized litigation cases involve Black consumers. Yet, other racial and ethnic minorities (including Hispanics, Asians, and Native Americans) report similar experiences of discrimination, also known as “shopping while brown or non-white.” See, e.g., MICHELLE DUNLAP, SHOPPING WHILE BLACK AND BROWN IN AMERICA (2021).]  [38:  See, e.g., Joe R. Feagin, The Continuing Significance of Race: Anti-black Discrimination in Public Places, 56 Am. Soc. Rev. 101, 109 (1991) (surveying the evidence about the harmful effects of retail race discrimination). For research examining the mental health consequences of racial discrimination, see, e.g., Yin Paradies et al., Racism as a Determinant of Health: A Systematic Review and Meta-Analysis, Plos One (2015) (surveying the evidence that discrimination is significantly associated with depression, anxiety, and stress); M.T. Schmitt et al., The Consequences of Perceived Discrimination for Psychological Well-Being: A Meta-Analytic Review, 140 Psych. Bull. 921 (2014) (finding significant negative impacts of discrimination on mental health, self-esteem, and life satisfaction, and a somewhat weaker, but still significant, association with physical health). ] 

More generally, discriminatory enforcement of consumer contracts could also result in regressive redistribution if poor consumers are treated less favorably than are wealthier consumers (directly or indirectly—because of the relationship between wealth and other characteristics).[footnoteRef:39] Furthermore, consumers who belong to the discriminated groups, expecting inferior treatment, might be discouraged from entering into transactions even if those transactions are conducive to their well-being; or they might enter into transactions optimistically believing that sellers will behave more leniently than their contracts dictate, only to face strict (and discriminatory) observance of the terms ex post, when problems arise.  [39:  For preliminary evidence that discriminatory contract enforcement indeed results in regressive outcomes, see Manisha Padi, Contractual inequality, 120 MICHI. L. REV. 825 (2022) (showing, based on empirical evidence, that mortgage servicers mortgage service providers disproportionately exercise their contractual right to foreclose on defaulting borrowers on borrowers in poor neighborhoods).] 

Discriminatory enforcement of consumer contracts might be not only harmful from a social perspective, but also inefficient from an economic perspective. In the particular context of retail clothing, for example, Black consumers spend almost as much as whites on goods and services.[footnoteRef:40] According to a nationally representative consumption data, Blacks devote larger shares of their expenditure bundles to visible goods such as clothing than do whites with comparable incomes.[footnoteRef:41] It may therefore be unprofitable to firms and socially inefficient overall if sales agents treat Black customers as second-class citizens.[footnoteRef:42]  [40:  See Bureau of Labor Statistics, Average Consumer Expenditure in the United States in 2020, by Race. Statista Rsch. Dep. Consumer Expenditures Surv., Dec. 10, 2021, https://www.statista.com/statistics/694716/consumer-expenditure-by-race-us/.]  [41:  Kerwin Kofi Charles, Erik Hurst & Nikolai Roussanov, Conspicuous Consumptions and Race, 124 Q. J. Econ. 425, 425–67 (2009).]  [42:  Michael Chui et al., The Black Consumer: A $300 Billion Opportunity, McKinsey Q., Aug. 6, 2021, https://www.mckinsey.com/featured-insights/diversity-and-inclusion/a-300-billion-dollar-opportunity-serving-the-emerging-black-american-consumer (opining that companies are making a multi-billion mistake by ignoring Black households’ significant spending power). See also Kori Hale, The $300 Billion Black American Consumerism Bag Breeds Big Business Opportunities, Forbes, Sept. 17, 2021 (echoing the observations made in the McKinsey report).] 

The harmful effects produced by discriminatory enforcement of consumer contracts highlight the need to revisit existing antidiscrimination laws and consumer protection statutes. To this day, discriminatory enforcement of consumer contracts is not explicitly prohibited under either of these laws,[footnoteRef:43] perhaps because of the little awareness that it exists.  [43:  See infra Section ] 

Until discriminatory enforcement of consumer contracts is adequately prohibited through direct legislation, this Article proposes that regulators consider using their authority under existing consumer protection regulations to combat discriminatory enforcement of consumer contracts. Indeed, some regulatory agencies have already begun taking steps in this direction, by using their authority to combat “unfair” practices to fight other forms of marketplace discrimination (including disproportionately higher price quotes to consumers belonging to ethnic and racial minorities).[footnoteRef:44]  [44:  See infra Section VIII.] 

This Article proceeds as follows. Section I lays the theoretical foundations for this project. It presents discriminatory enforcement theory. It surveys the limited scholarship on how sellers enforce their form contracts when interacting with consumers. It also explains the motivation behind this field study by highlighting the lack of empirical work testing whether sellers discriminatorily enforce their contract terms based on consumers’ demographics, including race, and the importance of testing discrimination in the actual retail setting. Section II describes the sample and the data collection methods used in this study, including measures taken to ensure uniformity across testers. Section III presents the results, revealing large and significant racial disparities in the enforcement of retailers’ return policy across all specifications and stages of the audit tests. Section IV then discusses the consequences of discriminatory enforcement for consumers and society, while also noting the limitations of the study and pointing to areas in which future research would be particularly desirable. Section V then turns to the law and policy questions that this study raises. It presents a preliminary discussion of the normative implications of these findings, to the extent they are corroborated in future work. It first explains why we cannot expect market forces, including reputation and the increasing use of advanced algorithmic technologies, to solve the problems raised by selective enforcement of contracts. It then turns to discuss existing legal frameworks. 
 Revealing the loopholes in existing antidiscrimination laws, this Article argues that these laws neither adequately protect minority consumers nor sufficiently deter retailers from engaging in (what should be unlawful) race discrimination. It then advances a novel path forward, calling on regulatory agencies (such as the Federal Trade Commission and the Consumer Financial Protection Bureau) and state attorneys general to use their authority to combat “unfair” practices under existing consumer protection statutes to curtail discriminatory enforcement of consumer contracts. 
This Article concludes by explaining how this solution could work, at least until an appropriate civil rights framework is adopted. 


[bookmark: _Toc95253137]I. Discriminatory Enforcement Theory

Sellers Selectively Enforce Contracts

[bookmark: _Ref109911747][bookmark: _Ref428735849]Most of our everyday transactions are governed by standard form contracts.[footnoteRef:45] Virtually every firm selling goods or services uses boilerplate provisions that dictate whether and when a good can be returned, when and how to make payments, whether charges are imposed for services beyond those originally contracted for, and various other aspects of the sales relationship. Although these standardized provisions considerably facilitate transactions,[footnoteRef:46] scholars and commentators have expressed concerns that, in view of consumers’ inability to negotiate the terms of the deal or even read and comprehend them,[footnoteRef:47] some of these terms might be excessively one-sided in favor of sellers.[footnoteRef:48]  [45:  See, e.g., Yannis Bakos, Florencia Marotta-Wurgler & and David R. Trossen, Does Anyone Read the Fine Print? Consumer Attention to Standard-Form Contracts, 43 J. LEGAL STUD. 1, 1-2 (2014) (observing that “[s]tandard-form contracts, often called fine print or boilerplate, are the most common type of economic contract. They apply to untold billions of commercial transactions per year”). ]  [46:  See, e.g., HENRY BUTLER, CHRISTOPHER DRAHOZAL, & JOANNA SHEPHERD, ECONOMIC ANALYSIS FOR LAWYERS 183 (3d ed. 2015) (explaining that “[f]orms reduce transaction costs and benefit consumers because, in competition, reductions in the cost of doing business show up as lower prices”).]  [47:  See, e.g., Bakos et al., supra note 44 (finding, based on the browsing behavior of more than 40,000 consumers, that consumers often fail to access online software’s “terms and conditions” webpage, and that those who do spend very little time reviewing these terms); Uri Benoliel & Shmuel I. Becher, The Duty to Read the Unreadable, 60 B.C. L. REV. 2255, 2289–93 (2019) (finding that 99.6 percent of the online contracts they sampled were written at a level of difficulty that would make them incomprehensible to most consumers, and concluding that “the average readability level of these agreements is comparable to . . . articles in academic journals”). Note that it may be completely rational on the part of consumers to adopt a strategy of terms-ignorance to economize on the use of their time. See, e.g., OMRI BEN-SHAHAR & CARL E. SCHNEIDER, MORE THAN YOU WANTED TO KNOW: THE FAILURE OF MANDATED DISCLOSURE (2014); Aleecia M. McDonald & Lorrie Faith Cranor, The Cost of Reading Privacy Policies, 4 I/S: J.L. & POL’Y FOR INFO. SOC’Y 543, 563–64 (2008) (estimating that if consumers were to read every privacy policy to which they agreed, it would take them an average of 244 hours each year, amounting to $781 billion in lost productivity). ]  [48:  The literature on the problem of excessively pro-seller terms in consumer contracts is vast. For prominent examples, see, e.g., MARGARET J. RADIN, BOILERPLATE: THE FINE PRINT, VANISHING RIGHTS, AND THE RULE OF LAW (2013) (noting that non-negotiable boilerplate terms are often pro-seller); Richard Craswell, Taking Information Seriously: Misrepresentation and Nondisclosure in Contract Law and Elsewhere, 92 VA. L. REV. 565, 591 (2006) (“[I]f consumers . . . have no information (or only poor information) about the effect of the contract terms used by any individual seller, each seller will . . . have an incentive to degrade the “quality” of its terms.”); Nancy S. Kim, WRAP CONTRACTS: FOUNDATIONS AND RAMIFICATIONS 29 (2013) (suggesting that sellers use one-sided clauses, such as dispute resolution provisions, to hinder buyers’ access to the judicial system); David A. Hoffman, Relational Contracts of Adhesion, 85 U. CHI. L. REV. 1395, 1396 (2018) (explaining that “[b]ecause consumers don’t read their contracts, firms can make “hidden” terms worse without lowering prices”); Ian Ayres & Alan Schwartz, The No-Reading Problem in Consumer Contract Law, 66 STAN. L. REV. 545, 546 (2014); Tess Wilkinson-Ryan, The Perverse Consequences of Disclosing Standard Terms, 103 CORNELL L. REV. 117, 123 (2017). ] 

[bookmark: _Ref18535838]In response to these concerns, several scholars have speculated that standard form contracts may not be so uniform after all. At least in competitive markets, scholars have argued, sellers’ enforcement of their contractual provisions may be more lenient and flexible in practice.[footnoteRef:49] According to Lucian Bebchuk and Richard Posner, in the presence of market competition, reputational considerations may “induce the seller to treat the buyer fairly even when such treatment is not contractually required.”[footnoteRef:50] As these scholars have suggested, the existence of clear and unconditional terms on paper enables sellers to keep away buyers likely to exploit a more lenient policy to extract benefits that the seller did not intend to offer. At the same time, reputational considerations will constrain sellers from enforcing their contracts to the letter vis-à-vis good-faith customers.[footnoteRef:51]  [49:  See references in note 6, supra. ]  [50:  Bebchuk & Posner, supra note 7, at 828.]  [51:  See, e.g., Gillette 2005, supra note 3, at 977; Bebchuk & Posner, supra note 3, at 828.] 

As Avery Katz explains, “[h]aving the terms [unfavorable to the consumer] in the writing gives a seller the discretion to invest in goodwill in circumstances where it is most valuable to do so, while leaving him the option of enforcing the contract to the letter at other times.”[footnoteRef:52] Similarly, Clayton Gillette has observed that “sellers who attempt to capture the marginal buyer” or “face reputational constraints” will be likely “to enforce ostensibly oppressive terms only in the face of serious buyer misbehavior.”[footnoteRef:53]  [52:  Katz, supra note 48, at 281.]  [53:  Gillette 2005, supra note 3, at 977] 

 
According to this approach, sellers sensitive to reputational consequences will depart from their formal policies in favor of consumers, thereby generating a gap between the “paper deal”—the written contract governing sellers’ relations with buyers, and the “real deal”—the contract in action.[footnoteRef:54] While sellers may use a “contract clause that assigns an entitlement to the seller,” they will likely “underenforce it when dealing with a good claimant.”[footnoteRef:55] [54:  I borrow the terms “paper deal” and “real deal” from Stewart Macaulay, who used these terms in his work on divergences between formal agreements and their actual implementation in business-to-business transactions. See, e.g., Stewart Macaulay, The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the Urge for Transparent Simple Rules, 66 MOD. L. REV. 44, 79 (2003); Stewart Macaulay & William Whitford, The Development of Contracts: Law in Action, 87 TEMPLE L. REV. 793 (2014). Since then, almost no empirical attention has been given to the “paper deal—real deal” divergences in consumer markets. ]  [55:  Gillette, supra note 7, at 704–12.] 

As the above review of the literature reveals, the potential discrepancies between consumer contracts on paper and in action have garnered considerable scholarly attention.[footnoteRef:56] Yet, academics continue to debate both their prevalence in consumer markets and their normative implications. Some have argued that the strategy of complementing rigid contract terms with authority to deviate from them ex post is efficient and welfare-enhancing. While consumer misbehavior may be observable to the seller but non-verifiable to third parties, sellers will have reputational incentives to behave fairly.[footnoteRef:57] Because standard form terms may be altered after the fact and “implemented in a balanced way,” Bebchuk and Posner have maintained that “this potential phenomenon also renders legal intervention less necessary.”[footnoteRef:58] [56:  see, e.g., Eyal Zamir, Contract Law and Theory: Three Views of the Cathedral, 81 U. CHI. L. REV. 2077, 2080 (2014) (noting “the gap between contract law on the books and in practice”); Lisa Bernstein & Hagay Volvovsky, Not What you Wanted to Know: The Real Deal and the Paper Deal in Consumer Contracts: Comment on the Work of Florencia Marotta-Wurgler, 12 JRSL. REV. LEGAL STUD. 128, 129 (2015) (explaining that “the terms of the paper deal” often differ from “the terms of the real deal—that is, the way sellers actually behave in the shadow of both written contracts and the wide variety of other forces that may constrain or influence their behavior” and calling to shift scholarly attention from the “paper deal” to the “real deal” in consumer settings).]  [57:  See, e.g., Gillette, Rolling Contracts, supra note 7, at 706 (“[O]stensibly ‘unfair’ contract terms might actually constitute efficient risk allocation mechanisms for policing the behavior of contractual parties who are not easily disciplined by markets or whose opportunistic behavior cannot easily be detected.”).]  [58:  Bebchuk & Posner, supra note 7, at 828-30.] 

[bookmark: _Ref428734604]Other commentators have questioned the actual ability of competitive forces, and reputation most dominantly, to deter sellers from adhering to the four corners of their agreements.[footnoteRef:59] David Hoffman, for example, explained that “[t]he problem is that firms might be able to insist (in the law’s shadow) that consumers comply with unenforceable [one-sided] terms, simply because those consumers misconstrue the operative rules.”[footnoteRef:60] Similarly, Yonathan Arbel has observed that informational flows might not sufficiently discourage sellers from enforcing their contracts to the letter.[footnoteRef:61] Arbel therefore concludes that “reputation can also fail,” thereby inviting “greater skepticism towards current trends to deregulate consumer transactions on the basis of faith in the internal regulatory power of market forces.”[footnoteRef:62] [59:  See, e.g., Shmuel I. Becher & Tal Z. Zarsky, Minding the Gap, 51 CONN. L. REV. 69, 82 (2019) (explaining that “for reputation to be an effective incentive, it is imperative that sellers’ reputations might potentially be compromised by biased contracts and actions”).]  [60:  David A. Hoffman, From Promise to Form: How Contracting Online Changes Consumers, 91 N.Y.U. L. REV. 1595, 1641 (2016).]  [61:  Yonathan A. Arbel, Reputation Failure: The Limits of Market Discipline in Consumer Markets, 54 WAKE FOREST L. REV. 1239 (2019)]  [62:  Id, at 1303.] 

This Article seeks to empirically explore another potentially troublesome yet overlooked aspect of “selective enforcement” strategy. Namely, that selective enforcement of consumer contracts might result in discrimination.[footnoteRef:63]  In doing so, this Article builds on the mounting scholarship which reveals a strong relationship between discretionary judgments and discrimination. To survey this scholarship this Article now turns. [63:  While few scholars have lamented on the possibility that sellers might enforce contracts in a discriminatory fashion, they have so far relied on anecdotes rather than on robust empirical evidence. See, e.g., Becher & Zarsky, supra note 58, at 99 (observing that “[w]hen a firm’s deviation from its contractual language is tailored and examined on a case-by-case basis, it could be considered an unacceptable manner of ex post discrimination,” and providing anecdotal examples for such discrimination). ] 


Discretion might Lead to Discrimination

Evidence from diverse domains, ranging from policing and adjudication to housing and employment, suggests that discretion is often exercised in ways that disproportionately harm minority populations.[footnoteRef:64] In the criminal justice system, decision-makers—including police officers, prosecutors, jurors, and judges—have been found to exercise their discretion discriminatorily against racial minorities in various contexts, including jury selection, sentencing, and even requests for the death penalty.[footnoteRef:65] In the employment context, studies have found that employers are significantly less likely to give a callback to minority-group job applicants, and particularly Black and female candidates;[footnoteRef:66] and in the housing context, researchers have found that residential landlords are significantly more likely to refuse to rent out apartments to minority tenants.[footnoteRef:67] [64:  See, e.g., Marianne Bertrand & Esther Duflo, Field experiments on discrimination, 1 HANDBOOK OF ECONOMIC FIELD EXPERIMENTS 309 (2017). ]  [65:  See, e.g., Raymond Paternoster, Prosecutorial Discretion in Requesting the Death Penalty: A Case of Victim-Based Racial Discrimination, 18 LAW & SOC’Y REV. 437 (1984); Shawn D. Bushway & Anne Morrison Piehl, Judging Judicial Discretion: Legal Factors and Racial Discrimination in Sentencing, 35 LAW & SOC’Y REV. 733 (2001); Melynda J. Price, Performing Discretion or Performing Discrimination: Race, Ritual, and Peremptory Challenges in Capital Jury Selection, 15 MICH. J. RACE & L. 57 (2009); Devah Pager, supra note 38.]  [66:  David Neumark, Sex Discrimination in Restaurant Hiring: An Audit Study, 111 QUARTERLY J. ECON. 915 (1996); Devah Pager, The Mark of a Criminal Record, 108 AM. J. SOC’Y 937 (2003). ]  [67:  See, e.g., Andrew Hanson & Zackary Hawley, Do Landlords Discriminate in the Rental Housing Market? Evidence from an Internet Field Experiment in US Cities 70 J. URB. ECON. 99 (2011); Michael Ewens, Bryan Tomlin & Liang Choon Wang, Statistical Discrimination or Prejudice? A Large Sample Field Experiment 96 REV. ECON. STAT. 119 (2014);  Adrian G. Carpusor & William E. Loges, Rental Discrimination and Ethnicity in Names, 36 J. APPL. SOC. PSYCHOL. 934 (2006).] 

Moreover, vast research reveals that broader judicial discretion increases disparities in treatment, and that “unstructured decision-making is exactly the sort of environment in which implicit biases can have their biggest impact.”[footnoteRef:68] For example, in a wide-scale study using data on federal defendants sentenced between 1994 and 2010, Professor Ctystal Yang has found that broader judicial discretion, following the Supreme court’s ruling that turned the federal sentencing guidelines from mandatory to advisory, has, in turn, significantly increased the black-white sentencing gap.[footnoteRef:69] [68:  Jon Kleinberg et al., Discrimination in the Age of Algorithms, 10 J. LEG. ANAL. 113, 120 (2018). The substantiated claim that broader discretion results in greater discrimination has also been raised and discussed in the context of the “rules versus standards” conundrum. See, e.g., Russell D. Covey, Rules, Standards, Sentencing, and the Nature of Law Essay, 104 CALIF. L. REV. 447–496 (2016); Cass R. Sunstein, Problems with Rules, 83 CALIF. L. REV. 953 (1995). For a general overview of the rules versus standards debate, see, e.g., Louis Kaplow, Rules versus Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992). ]  [69:  Crystal S. Yang, Free at last? Judicial discretion and racial disparities in federal sentencing, 44 J. LEGAL STUD. 75 (2015). See also Joshua B. Fischman & Max M. Schanzenbach, Racial disparities under the federal sentencing guidelines: The role of judicial discretion and mandatory minimums, 9 J. EMPIR. LEG. STUD. 729 (2012) (finding a similar effect of increased discretion on racial disparities in sentencing).] 

This evidence raises concerns that sellers’ discretionary authority to depart from their formal agreements may be applied inconsistently, particularly to the disadvantage of certain consumer groups, such as African-American and other minority customers.
 Indeed, even in the consumer setting, accumulating evidence indicates that both sellers and consumers in various product and service markets often exercise their discretion to make decisions in ways which discriminate against minorities. For example, researchers have found that non-white taxi drivers receive, on average, significantly lower tips than do white drivers,[footnoteRef:70] and that female sellers receive, on average, significantly lower price offers than do male sellers offering the same product in the online marketplace.[footnoteRef:71] [70:  Ian Ayres, Fredrick E. Vars & Nasser Zakariya, To Insure Prejudice: Racial Disparities in Taxicab Tipping, 114 YALE L. J. 1613 (2005).]  [71:  Tamar Kricheli-Katz & Tali Regev, How Many Cents on the Dollar? Women and Men in Product Markets, 2 SCI. ADV. 1 (2016) (documenting gender discrimination in eBay auctions).] 

[bookmark: _Ref109996803]At the same time, research shows that sellers exercise their discretion discriminatorily against minority consumers in various industries, for example, by quoting significantly higher prices for the same products when facing African-American or female customers compared to similarly-situated white or male customers,[footnoteRef:72] or by refusing to enter into transactions with African-American customers altogether.[footnoteRef:73]  [72:  See, e.g., Ian Ayres, Fair Driving: Gender and Race Discrimination in Retail Car Negotiations, HARV. L. REV. 817–72 (1991); Ian Ayres & Peter Siegelman, Race and Gender Discrimination in Bargaining for a New Car, AMERICAN ECONOMIC REVIEW 304–21 (1995) (replicating the study using a larger-scale sample and obtaining similar results). ]  [73:  See, e.g., Edelman et al., supra note 54. There is also qualitative evidence suggesting that minority consumers feel they are discriminated against by sellers. See, e.g., Davidson, supra note 57; Bennet et al., supra note 57 (reporting, based on a survey, that non-white customers are significantly more likely to feel discriminated against in stores than white customers).] 

[bookmark: _Ref94877536][bookmark: _Ref95145509]In a well-known study conducted in Chicago in the early 1990s by Professors Ian Ayres and Peter Siegelman, pairs of testers were trained to bargain uniformly and then sent to negotiate for the purchase of a new car at 153 Chicago dealerships. Notwithstanding the identical approach to bargaining, Ayres and Siegelman have found that white males were quoted significantly lower prices than white female and African-American (male and female) buyers.[footnoteRef:74] In a more recent demonstration of how discretionary decision-making can result in marketplace discrimination, Professors Benjamin Edelman, Michael Luca and Dan Svirsky found, based on an online field experiment, that—controlling for all other variables—Airbnb hosts were more likely to refuse booking requests made by guests with Black-sounding names than they were guests with white-sounding names.[footnoteRef:75]  [74:  See, e.g., Ayres * Siegelman, supra note 71.]  [75:  Benjamin Edelman, Michael Luca & Dan Svirsky, Racial Discrimination in the Sharing Economy: Evidence from a Field Experiment, 9 AM. ECON. J. 1 (2017). See also Andrew Hanson et al., Discrimination in Mortgage Lending: Evidence from a Correspondence Experiment, 92 J. Urban Econ. 48 (2016) (using similar methods and finding evidence of discrimination in the credit market).] 

While even fewer field studies document discriminatory exercise of discretion in the context of retail shopping, notable exceptions exist. For example, researchers have found, based on an observational study conducted in a retail pharmacy in Atlanta, that trained security guards oversampled non-white consumers when given the opportunity to deviate from a random-selection surveillance protocol aimed at preventing shoplifting.[footnoteRef:76] [76: See, e.g., Dean A. Dabney et al., The impact of implicit stereotyping on offender profiling: Unexpected results from an observational study of shoplifting, 33 CRIMINAL JUSTICE AND BEHAVIOR 646–674 (2006). ] 

Altogether, the findings revealed in these studies may be taken to suggest that if store clerks and managers are authorized to exercise discretion in the enforcement of sellers’ contracts, they might exercise their discretionary powers in ways that discriminate against minority consumers. The Article now turns to describe the field (audit) study conducted to address this question in the context of retail product returns.

[bookmark: _Toc95253139]II. Sample & Methodology

Design of Audit Study

This Article examines whether the process of product returns in the retail clothing market disproportionately disadvantages Black consumers; and whether race and gender intersect, such that Black women (or men) are particularly vulnerable to retail discrimination.[footnoteRef:77]  [77:  Intersectionality was introduced into race discrimination research mainly in order to elucidate the particular challenges faced by Black women. See, e.g., Cho et al., supra note Error! Bookmark not defined.; Mackinnon, supra note Error! Bookmark not defined.. Cf Devon W. Carbado et al., Intersectionality: Mapping the Movements of a Theory, 10 DU BOIS REV. 303, 310 (2013) (observing that intersectionality research has moved “to engage Black men”).] 

[bookmark: _Ref94882668]The area of product returns is a fruitful ground for studying retail discrimination because store clerks and managers are typically granted a significant degree of discretion about whether to accept or deny consumers’ returns.[footnoteRef:78] Both theory and evidence suggest that broad discretion might lead to (or exacerbate) discrimination, and that decision-makers often exercise discretion in ways that disproportionately harm minority populations.[footnoteRef:79]  [78:  See, e.g., Lucian A. Bebchuk & Richard A. Posner, One-Sided Contracts in Competitive Consumer Markets, 104 Mich. L. Rev. 827, 828–34 (2006); Jason Scott Johnston, The Return of Bargain: An Economic Theory of How Standard-Form Contracts Enable Cooperative Negotiation between Businesses and Consumers, 104 Mich. L. Rev. 857, 873–74 (2006) (noting that “retailers . . . generally granted their on-the-ground employees vast amounts of discretion in liberalizing their official return policies so as to please consumers”); Clayton P. Gillette, Rolling Contracts as an Agency Problem, 2004 WIS. L. REV. 679, 704–12 (2004); Becher & Tal Z. Zarsky, supra note__, at 91. Additionally, in informal interviews I conducted with store clerks working in Chicago, several interviewees mentioned being granted a considerable degree of discretion in deciding whether or not to accept a return (interviews on file with the author).]  [79:  See, e.g., Raymond Paternoster, Prosecutorial Discretion in Requesting the Death Penalty: A Case of Victim-Based Racial Discrimination, 18 LAW & SOC’Y REV. 437 (1984) (finding that prosecutorial discretion leads to victim-based racial discrimination); Shawn D. Bushway & Anne Morrison Piehl, Judging Judicial Discretion: Legal Factors and Racial Discrimination in Sentencing, 35 LAW & SOC’Y REV. 733 (2001) (finding that judicial discretion may lead to racial discrimination in sentencing); Melynda J. Price, Performing Discretion or Performing Discrimination: Race, Ritual, and Peremptory Challenges in Capital Jury Selection, 15 MICH. J. RACE & L. 57 (2009) (presenting similar findings in the context of jury selection).] 

This Article studies whether retail clerks’ exercise of discretion in the enforcement of their employers’ return policies results in race or gender discrimination.[footnoteRef:80] To examine this question, this study used an audit technique.[footnoteRef:81] Nineteen testers—five white females, five white males, four Black females,[footnoteRef:82] and five Black males—tried to return 203 items to 59 stores.[footnoteRef:83]  [80:  Note that scholars have speculated, at least in theory, that retailers would apply their return policies disproportionately to the disadvantage of less valuable or sophisticated consumers but did not specifically discuss race or gender. See, e.g., Becher & Zarsky, supra note 99, at 91 (suggesting that “uninformed and weak groups of consumers” will be disadvantaged, as “sophisticated and informed” groups will plausibly be treated more forgivingly or generously); Eyal Zamir, Contract Law and Theory: Three Views of the Cathedral, 81 U. CHI. L. REV. 2077, 2100 (2014) (suggesting that reputational forces “are much more likely to work in favor of large, recurring, and sophisticated customers—whose goodwill the supplier values highly—than in favor of the weak, occasional, and unsophisticated customer, whose goodwill is valued less”).]  [81:  The study was pre-registered in AsPredicted (see: “Post-Contract Discrimination in the Retail Market,” #16928, created in 11/23/2018). ]  [82:  I initially hired five Black female testers. However, one tester dropped out during training, after expressing safety concerns and refusing to follow the script when faced with white male clerks and managers at the stores.]  [83:  The sample initially consisted of all 192 retail stores with a Chicago location appearing in the ReferenceUSA and Hoover’s Company Directories’ databases. Dollar stores, stores not offering items for $30 or less, or stores that did not have a downtown Chicago location (n = 101) were excluded from the sample to make the study more manageable. One store was excluded from the sample due to deviations from the script during audits. Stores whose formal return policy did not explicitly require a receipt for exchange, store credit, or cash refund (n = 31) were also excluded from the sample. The final sample includes 59 retail stores located in downtown Chicago. Due to discarded tests and scheduling difficulties, the final sample includes 203 audits overall (59 by white female testers, 51 by white male testers, 51 by Black male testers, and 42 by Black female testers). ] 

In each store, testers attempted to return a clothing item[footnoteRef:84] that had been purchased in advance,[footnoteRef:85] in its original packaging and condition, with tags attached, but without the receipt, while following a uniform script that they had memorized and practiced in advance.  [84:  To minimize differences across stores, purchasers were instructed to buy a clothing accessory (i.e., a hat, gloves, socks, scarves, purses, or bags). If no accessories were available, they were instructed to buy a shirt, pants, or another clothing item. They were specifically instructed to refrain from buying underwear, swimwear, jewelry, electronic devices, clearance or sale items, or any item that was specifically not eligible for returns according to each store’s formal return policy. Products’ prices were kept constant at between $20 to $30. ]  [85:  Research assistants (purchasers) were sent to purchase the items in advance. They paid in cash so that sellers would not obtain any personal information from the purchase. The items were then returned by different members of the research team—the testers. This design was chosen for several reasons. First, it allowed for the purchase of identical items from each store, so that items would not vary within stores. Second, it mitigated the concern that in some stores, store clerks would identify the person making the return whereas in others, testers would encounter different store clerks. Still, this design raises the concern that in some stores, store clerks were more suspicious of the testers making the returns because they could not identify them. While this increased suspicion, to the extent that it existed, cannot explain the observed differential treatment based on race and gender, it may mean that sellers are more likely to discriminate against minority consumers when they cannot recognize the customers seeking to make the return.] 

Testers were instructed to wait in line until a store clerk became available, tell the store clerk that they wanted to return the clothing item,[footnoteRef:86] and await the store clerk’s response. If the store clerk agreed to provide a refund, testers were instructed to accept the refund, thank the clerk, and leave the store. [86:  If the store clerk asked why they wanted to return the item, testers were instructed to say that they realized they did not need it after purchasing it. It is possible that store clerks’ responses to testers’ return requests would vary depending on the reason offered by testers. For example, if testers had said that they had bought the wrong size or received the item as a gift and did not like it, store clerks may have responded differently. The generic excuse used in the study was meant to allow testers to request a refund rather than merely exchange the item or obtain store credit. Unlike returning a gift or exchanging an item for a different size, explicitly saying that they did not need the product made asking for a cash refund rather than an exchange or store credit more credible and reasonable. In any event, the type of excuse chosen cannot, on its own, explain the observed disparities in treatment based on race and gender.] 

If, however, testers were denied the return or were offered anything other than a refund (e.g., exchange or store credit), they were instructed to ask to speak to a manager. Whether the store clerk refused to call a manager, identified as the manager, or called the manager, testers asked once again for a refund. Notwithstanding the store representative’s response, testers would then thank them and leave the store. Upon leaving each store, testers filled out a detailed report describing the outcomes of each attempted return.
The study deliberately focused on non-receipted returns, because, while receipts are commonly required for returns,[footnoteRef:87] store clerks are typically granted an especially broad discretion in deciding whether to accept or reject non-receipted returns.[footnoteRef:88] Although the stores’ formal policies typically require a receipt—for all returns, or at least for a cash refund—in practice, store agents are often granted discretion to deviate from these policies on a “case-by-case” basis.[footnoteRef:89] [87:  For the purposes of preparing for this study, a comprehensive sample of 192 retail stores’ return policies was collected and analyzed. In 84% of the sampled return policies, a receipt was explicitly required, either for any return or for refunds.]  [88:  Johnston, supra note 75, at 874 (noting that although most stores require that customers show a receipt, “as actually implemented by on-the-ground employees, many retailers’ official return policies have become ones of ‘liberal and almost unlimited returns,’ with customers often given a full refund even without proof of purchase”).]  [89:  Id.] 

To reinforce confidence that any differences in outcomes did not result from unobserved differences between testers, measures were taken to reduce inter-tester variation and ensure uniformity in bargaining. For this purpose, testers were recruited according to uniform criteria (they were all undergraduate students residing in Chicago, between 18–25 years of age, and of average attractiveness, as evaluated by the study’s coordinators).
All testers were instructed to wear similar attire (casual clothing), were told to audit the stores on weekdays in the afternoon, and were trained to behave uniformly at the store. They memorized an identical script that they followed to the letter in their interactions with store clerks and managers. 
Testers received a list of contingent responses to the questions they were likely to encounter. If asked, they gave uniform answers about the reason for making the return and about not having the receipt. Before auditing the stores, the testers attended training sessions at the University of Chicago, where they practiced their scripts and participated in numerous mock negotiations meant to help them behave uniformly during the audits.[footnoteRef:90]  [90:  Despite these efforts to enhance uniformity, some differences between testers undoubtedly remained. Yet it is highly unlikely that the observed differences in treatment along gender and racial lines can be explained by these residual differences or by minor divergences from the uniform bargaining script testers were trained to follow. ] 

Since it is still possible that some of the disparities are driven by inter-tester variation other than race or gender, ex post leave-one-out cross-validations were conducted to ensure that the observed disparities were not driven by the results of any particular tester. The cross-validations confirmed that the results were indeed not driven by any one tester, as detailed in the Appendix. 
To minimize concerns that testers’ behavior would be influenced by any effort on the part of the testers—deliberate or unconscious—to confirm the study’s hypotheses, the testers were not informed that the study tested for racial discrimination. Rather, they were only told that the study’s goal was to explore stores’ return policies.[footnoteRef:91]  [91:  Still, some testers stated in their post-audit reports that they had felt discriminated against based on their race and advised that this should be taken into account when analyzing the results.] 


Sampled Stores’ Summary Statistics

[bookmark: _Ref95222010]The sampled stores’ average annual revenue (for the year of 2018) was $177 million. Their median revenue, however, was only $3.1 million, suggesting that the mean revenue is driven by very large companies. The average company age was 63 years, while the median age is 46.5 years. Publicly traded companies constituted 66% of the sample.[footnoteRef:92] The average median price at the sampled stores was $60 and the median was $45, with the lowest median price being $5 and the highest being $350.[footnoteRef:93]  [92:  This data was mainly obtained from Bloomberg and Hoover’s Company Directories.]  [93:  Python was used to scrape the stores’ websites. Coders and programmers were instructed to derive the median prices of the items based on clothing items only, in order to keep the analysis tractable across stores with different offerings. Median prices were chosen instead of mean prices, as mean prices—unlike median prices—are affected by outliers (i.e., extremely expensive or very cheap products). Some stores blocked access to their websites, and these websites (n = 17) were manually coded. One store’s website was impossible to code manually, so its median price was coded as missing. One store did not have items for sale online, so its median price was also coded as missing.] 


 Sampled Stores’ Descriptive Statistics
	
	Mean
	Median

	Annual Revenues
	$177 million
	$3.1 million

	Age
	63 years
	46.5 years

	Publicly traded
	0.66
	

	Median Price of Items offered at the store
	$60
	$45
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Recall that all sampled stores formally required receipts for refunds, while some required receipts for all returns and others allowed for non-receipted exchange or store credit subject to their employees’ discretion. I first explore whether sellers deviated from their formal policies when interacting with consumers on the ground. 
In this experiment, sellers offered non-receipted refunds, inconsistent with their formal return policy language prohibiting non-receipted refunds, in 9 percent of the audits (and in 6 percent of the audits, stores allowed non-receipted refunds already at the first, pre-complaining stage). Store clerks exercised their discretion to offer consumers non-receipted exchange or store credit in 66 percent of the audits (and in 61 percent of the audits, stores allowed non-receipted exchange or store credit already at the first, pre-complaining stage). Among stores that did not explicitly authorize non-receipted exchange or store credit, store clerks offered such concessions in roughly 61 percent of the audits (and in roughly 53 percent of the audits, these stores allowed non-receipted exchange or store credit already at the first, pre-complaining stage).
This study now turns to examine whether selective enforcement results in disparities in treatment based on race (and gender).

The Effect of Race on First-Stage Return Outcomes

This Section begins by showing testers’ first-stage return outcomes, i.e., store clerks’ initial responses to testers’ return requests. Testers’ first-stage outcomes provide relatively well controlled tests for discrimination. Because the store clerks’ initial reactions were made following relatively little intervention on the part of the testers, it is unlikely that the initial differences in treatment were driven by any unobserved differences between testers.[footnoteRef:94] On the other hand, testers’ final-stage outcomes may better reflect real-world racial and gender disparities to the extent that, in real life, consumers often continue to negotiate with sellers.[footnoteRef:95]  [94:  See, e.g., Ayres, supra note 60, at 825 (“By focusing on the initial offer, the […] test is well controlled because salespeople had little information from which to draw inferences.”).]  [95:  Id. at 825 (similarly noting that “[b]y focusing on the final offer, the […] test isolates more closely the price a real consumer would pay”). ] 

Table 1 presents the main effect. The dependent variable is whether a cash refund was provided.[footnoteRef:96] As Column 1 shows, refund requests from white testers are accepted roughly 9 percent of the time. In contrast, refund requests from Black testers are accepted roughly 2 percent of the time. Columns 2 and 3 introduce additional control variables. Column 2 adds the tester’s gender, and column 3 adds store and clerk controls. The effect stays significant (p < 0.05) and constant at a roughly 6-7 percentage point gap across these specifications, including the tester’s gender, the clerk’s race and gender, and the store’s characteristics (including age, whether the store is discount, mainstream or high-end, and an indicator for whether the formal policy allows for non-receipted exchange or store credit).  [96:  See robustness checks with different dependent variables, including whether the return was completely denied, in the Appendix.] 


Table 1: The Impact of Race (and Gender) on Initial Likelihood of Receiving Refund

	
	(1)The Effect of Race
	(2)+Gender
	(3)+Clerk & Store Controls

	
	
	
	

	White Tester
	0.0694**
	0.0665**
	0.0579**

	
	(0.028)
	(0.033)
	(0.046)

	
	
	
	

	Male Tester
	
	-0.0344
	-0.0354

	
	
	(0.291)
	(0.237)

	
	
	
	

	Mainstream Store
	
	
	0.0263

	
	
	
	(0.195)

	
	
	
	

	High-End Store
	
	
	0.0655*

	
	
	
	(0.072)

	
	
	
	

	Store’s Age
	
	
	0.00111**

	
	
	
	(0.029)

	
	
	
	

	Lenient Formal Policy
	
	
	-0.000607

	
	
	
	(0.983)

	
	
	
	

	Male Clerk
	
	
	-0.000238

	
	
	
	(0.994)

	
	
	
	

	Black Clerk
	
	
	0.0633

	
	
	
	(0.108)

	
	
	
	

	White Clerk
	
	
	0.0250

	
	
	
	(0.435)

	
	
	
	

	Constant
	0.0215
	0.0404*
	-0.0987**

	
	(0.156)
	(0.093)
	(0.040)

	Observations
	203
	203
	186

	R2
	0.021
	0.027
	0.116



* p < 0.1, ** p < 0.05, *** p < 0.01
Notes: All the models include OLS regressions, where the dependent variable is whether refund was offered (=1) or denied (=0). Column 1 uses only the tester’s race as predictor. Column 2 adds the tester’s gender. Column 3 adds store and clerk controls. The store controls include the store’s age (measured by number of years since incorporation), whether the store is discount, mainstream or high-end (with discount as the reference category), based on the store’s prices as shown on its website, and an indicator for whether the formal policy allowed for non-receipted exchange or store credit (=1) or not (=0). An indicator for whether the store is incorporated as a private or public company was not included because it was not significantly correlated with the dependent variable and reduced R2. The clerk controls include the clerk’s race (Black, white, or other non-white, which serves as the reference category) and gender, as reported by the testers. Standard errors are clustered by store and tester.

As noted, testers’ return outcomes were broken down into 4 categories: “return denied,” “exchange,” “store credit,” and “refund.” Figure 1 shows the percentage of audits in which black and white testers obtained each of these outcomes at the first stage. As the figure shows, Black testers were completely denied their non-receipted return roughly 41 percent of the time, while white testers were completely denied the return only around 26 percent of the time.  

Figure 1. First-Stage Return Outcomes by Tester Race.


Table 2 below adds more nuance, by showing the percentage of audits in which each of the four sub-groups of testers—white female, white male, Black female, and Black male—obtained each of the four return outcomes. While the gender of the tester is not significantly correlated with the likelihood of obtaining a refund, Table 2 shows that white female testers obtained refunds 12 percent of the time, while white male testers obtained refunds only 6 percent of the time, and black female and male testers obtained refunds only 2 percent of the time. With respect to complete refusals to accept the return (the “return denied” category), the gap was largest (and statistically significant, p < 0.006) between white females and Black males—with white females experiencing complete denials only 20 percent of the time and black males experiencing denials as often as 45 percent of the time.

Table 2. Initial Return Outcomes by Testers’ Race and Gender (Raw Initial Return Outcomes)
	
	Return Denied
	Exchange Only
	Store Credit or Exchange
	Refund

	White female
 (n = 59)
	0.20
	0.07
	0.61
	0.12

	White male
(n = 51)
	0.33
	0.10
	0.51
	0.06

	Black female
(n = 42)
	0.36
	0.10
	0.52
	0.02

	Black male
(n = 51)
	0.45
	0.06
	0.47
	0.02
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Effects of Race (and Gender) on Likelihood of Speaking with Management

As noted, testers were instructed to ask to speak with a manager if denied a refund at the initial stage. Table 3 presents the regression results. The dependent variable is a dummy variable that takes the value of “1” if the tester saw a manager upon request and “0” otherwise. 
As Column 1 shows, white testers saw a manager upon request roughly 82 percent of the time. In contrast, Black testers’ requests to speak with a manager were accepted only 59 percent of the time. Columns 2 and 3 introduce additional control variables. Column 2 adds the tester’s gender, and column 3 adds store and clerk controls. The effect stays significant (p < 0.01) and ranges between roughly 23-29 percentage point gap across these specifications, including the tester’s gender, and clerk and store characteristics. 
Importantly, gender played a highly significant role in determining the likelihood of seeing a manager upon request as well, with female testers 29 percentage points less likely to see a manager compared to male testers (50% v. 79%, p < 0.01). Notably, the race and gender of the tester alone accounted for 16 percent of the observed variance in results. 
As the table shows, the combined effects of race and gender put Black female customers in an especially vulnerable position. In this experiment, they were about 53.5% less likely to speak with a manager upon request than were white men, and roughly 30% less likely to see management than were either white females or Black males.[footnoteRef:97]  [97:  Black females spoke with a manager 42.5 percent of the time, Black male testers spoke with a manager 72 percent of the time, white females spoke with a manager 69 percent of the time, and white males spoke with a manager roughly 96 percent of the time.] 


Table 3. The Effects of Tester Race and Gender on Likelihood of Seeing the Manager Upon Request
	
	(1)The Effect of Race
	(2)+Gender
	(3)+Clerk & Store Controls

	
	
	
	

	White Tester
	0.231***
	0.252***
	0.290***

	
	(0.000)
	(0.000)
	(0.000)

	
	
	
	

	Male Tester
	
	0.280***
	0.311***

	
	
	(0.000)
	(0.000)

	
	
	
	

	Mainstream Store
	
	
	-0.0372

	
	
	
	(0.654)

	
	
	
	

	High-End Store
	
	
	0.0370

	
	
	
	(0.708)

	
	
	
	

	Store’s Age
	
	
	0.0000991

	
	
	
	(0.895)

	
	
	
	

	Lenient Formal Policy
	
	
	-0.0284

	
	
	
	(0.668)

	
	
	
	

	Male Clerk
	
	
	0.0421

	
	
	
	(0.503)

	
	
	
	

	Black Clerk
	
	
	-0.215***

	
	
	
	(0.004)

	
	
	
	

	White Clerk
	
	
	-0.111

	
	
	
	(0.120)

	
	
	
	

	Constant
	0.589***
	0.434***
	0.509***

	
	(0.000)
	(0.000)
	(0.000)

	Observations
	190
	190
	177

	R2
	0.065
	0.159
	0.239


p-values in parentheses
* p < 0.1, ** p < 0.05, *** p < 0.01
Notes: All the models include OLS regressions, where the dependent variable is whether the tester spoke with a manager upon request (=1) or denied the request (=0). Column 1 uses only the tester’s race as predictor. Column 2 adds the tester’s gender. The interaction term between tester’s race and gender was not significantly different from zero and therefore was not included in the regression table. Column 3 adds store and clerk controls. The store controls include the store’s age (measured by number of years since incorporation), whether the store is discount, mainstream or high-end (with discount as the reference category), based on the store’s prices as shown on its website, and an indicator for whether the formal policy allowed for non-receipted exchange or store credit (=1) or not (=0). An indicator for whether the store is incorporated as a private or public company was not included because it was not significantly correlated with the dependent variable and reduced R2. The clerk controls include the clerk’s race (Black, white, or other non-white, which serves as the reference category) and gender, as reported by the testers. Standard errors are clustered by store and tester.

Effects of Race (and Gender) on Likelihood of Improving Outcomes

Next, the study tested the effects of testers’ race and gender on their likelihood of obtaining an improved outcome conditional on speaking with the store’s manager. Table 4 reports the results of a regression of a dummy variable that equals “1” if an improved outcome was obtained and “0” otherwise, for those testers who spoke with a manager, according to the testers’ race and gender.
As Column 1 shows, white testers who spoke with a manager obtained an improved outcome roughly 33 percent of the time. In contrast, Black testers’ requests resulted an improved outcome only roughly 19 percent of the time. Columns 2 and 3 introduce additional control variables. Column 2 adds the tester’s gender, and column 3 adds store controls.[footnoteRef:98] The effect stays significant (p < 0.1) and constant at a roughly 14-15 percentage point gap across these specifications.  [98:  Clerk controls were excluded from the regression because they were not significantly correlated with testers’ likelihood of obtaining an improved outcome and reduced R2. ] 


Table 4: The Effects of Tester Race and Gender on Likelihood of Obtaining Improved Outcome Upon Seeing Manager
	
	(1)The Effect of Race
	(2)+Gender
	(3)+Store Controls

	
	
	
	

	White
	0.141*
	0.148*
	0.142*

	
	(0.064)
	(0.051)
	(0.056)

	
	
	
	

	Male
	
	0.0649
	0.0702

	
	
	(0.402)
	(0.375)

	
	
	
	

	Mainstream Store
	
	
	-0.169*

	
	
	
	(0.094)

	
	
	
	

	High-End Store
	
	
	-0.335***

	
	
	
	(0.003)

	
	
	
	

	Store’s Age
	
	
	0.00316***

	
	
	
	(0.001)

	
	
	
	

	Lenient Formal Policy
	
	
	-0.226***

	
	
	
	(0.008)

	
	
	
	

	Constant
	0.189***
	0.145**
	0.271**

	
	(0.001)
	(0.043)
	(0.023)

	Observations
	135
	135
	131

	R2
	0.024
	0.029
	0.153


p-values in parentheses
* p < 0.1, ** p < 0.05, *** p < 0.01
Notes: All the models include OLS regressions, where the dependent variable is whether the tester obtained an improved outcome upon speaking with the manager (=1) or not (=0). Column 1 uses only the tester’s race as predictor. Column 2 adds the tester’s gender. An interaction term between tester’s race and gender was not significantly different from zero and therefore was not included in the regression table. Column 3 adds store controls. Clerk controls were excluded from the regression because they were not significantly correlated with testers’ likelihood of obtaining an improved outcome and reduced R2. The store controls include the store’s age (measured by number of years since incorporation), whether the store is discount, mainstream or high-end (with discount as the reference category), based on the store’s prices as shown on its website, and an indicator for whether the formal policy allowed for non-receipted exchange or store credit (=1) or not (=0). 

While the gender of the tester did not generate significant effects on testers’ likelihood of obtaining improved results, male testers were roughly 6 percentage points more likely to obtain improved results than were female testers. Again, when breaking the results by racial and gender sub-groups, Black female testers were least likely to obtain improved results after speaking with the store’s management.  In this experiment, they were about 23 percentage points less likely to obtain improved results upon request than were white men, roughly 19 percentage points less likely to obtain improved results than were white females, and roughly 10 percentage points less likely to obtain such improvement than were Black males.[footnoteRef:99] [99:  Black females who spoke with a manager obtained an improved outcome roughly 12 percent of the time, Black male testers—roughly 22 percent of the time, white females—roughly 31 percent of the time, and white males roughly 35 percent of the time.] 
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As recalled, testers who did not initially receive a refund requested to speak with the store’s manager, and—whether they saw a manager, had their request denied, or were told that the clerk was in fact the manager—again requested a refund. Table 5 below reports regressions using final return outcomes—and particularly whether refund was offered or denied—as the dependent variable.
Observing the final return outcomes is important since, in real life, as opposed to an experimental setting, it can be expected that at least some consumers will complain if their request to return an unopened item that had been purchased at the store is denied. Testers’ final-stage outcomes might therefore better reflect actual racial and gender disparities in marketplace outcomes. 
As the table shows, racial gaps remain large and significant even at the final, post-complaining stage, with a 7-8 percentage point difference between Black and white testers across specifications. 

Table 5: The Effects of Tester Race and Gender on Initial Likelihood of Receiving Refund
	
	(1)The Effect of Race
	(2)+Gender
	(3)+Clerk & Store Controls

	
	
	
	

	White Tester
	0.0735*
	0.0765*
	0.0795*

	
	(0.065)
	(0.054)
	(0.064)

	
	
	
	

	Male Tester
	
	0.0351
	0.0355

	
	
	(0.388)
	(0.423)

	
	
	
	

	Mainstream Store
	
	
	-0.0289

	
	
	
	(0.618)

	
	
	
	

	High-End Store
	
	
	0.0119

	
	
	
	(0.865)

	
	
	
	

	Store’s Age
	
	
	0.000962

	
	
	
	(0.105)

	
	
	
	

	Lenient Formal Policy
	
	
	-0.0471

	
	
	
	(0.352)

	
	
	
	

	Male Clerk
	
	
	0.0434

	
	
	
	(0.390)

	
	
	
	

	Black Clerk
	
	
	0.0527

	
	
	
	(0.359)

	
	
	
	

	White Clerk
	
	
	0.0177

	
	
	
	(0.749)

	
	
	
	

	Constant
	0.0538**
	0.0345
	-0.0307

	
	(0.023)
	(0.216)
	(0.694)

	Observations
	203
	203
	186

	R2
	0.016
	0.019
	0.061


p-values in parentheses
* p < 0.1, ** p < 0.05, *** p < 0.01
Notes: All the models include OLS regressions, where the dependent variable is whether refund was offered (=1) or denied (=0) at the final stage. Column 1 uses only the tester’s race as predictor. Column 2 adds the tester’s gender. Column 3 adds store and clerk controls. The store controls include the store’s age (measured by number of years since incorporation), whether the store is discount, mainstream or high-end (with discount as the reference category), based on the store’s prices as shown on its website, and an indicator for whether the formal policy allowed for non-receipted exchange or store credit (=1) or not (=0). An indicator for whether the store is incorporated as a private or public company was not included because it was not significantly correlated with the dependent variable and reduced R2. The clerk controls include the clerk’s race (Black, white, or other non-white, which serves as the reference category) and gender, as reported by the testers. Standard errors are clustered by store and tester.

As recalled, testers’ return outcomes were broken down into 4 categories: “return denied,” “exchange,” “store credit,” and “refund.” Figure 2 shows the percentage of audits in which black and white testers obtained each of these outcomes at the final stage, and table 6 reports these results for each of the tester sub-groups. As the figure shows, at the final stage, Black testers were completely denied their non-receipted returns roughly 38 percent of the time (compared to 41 percent of the time at the initial, pre-complaining stage), while white testers were completely denied the returns only around 15 percent of the time (compared to 26 percent of the time at the initial, pre-complaining stage).  


Figure 2. Final Return Outcomes by Tester Race.



Importantly, the findings reveal that the racial gaps in return outcomes widened at the final stage, with white testers 8 percentage points more likely to receive refunds (i.e., a 1 percentage-point widening of the gap), and 23 percentage points more likely to have their returns accepted (i.e., an 8 percentage-point widening of the gap), compared to Black testers. While gender differences across the entire sample remained insignificant, male testers were almost 3 percentage points more likely to receive refunds than were female testers. As with initial-stage outcomes, the interactions between the race and gender of the testers were not found to be significantly different from zero, indicating that white testers did better than Black testers, regardless of gender. Yet, as Table 6 shows, the widest disparities, at least with respect to the likelihood of receiving refunds, were observed between Black females and white males, with white males 12 percentage points more likely to receive refunds than were Black females.

Table 6. Final Return Outcomes by Testers’ Race and Gender 
	
	Return Denied
	Exchange Only
	Store Credit or Exchange
	Refund

	White female
 (n = 59)
	0.12
	0.10
	0.66
	0.12

	White male
(n = 51)
	0.18
	0.16
	0.53
	0.14

	Black female
(n = 42)
	0.36
	0.10
	0.52
	0.02

	Black male
(n = 51)
	0.39
	0.06
	0.47
	0.08
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Selective Enforcement yields Perverse Consequences

The findings of the field experiment reveal, first and foremost, that, at least in the context of retail product returns, stores selectively enforce seemingly uniform, standardized contracts and policies. These findings are consistent with a small but growing body of research suggesting that sellers often complement their allegedly uniform, standardized agreements with internal policies granting their representatives discretion in performing these agreements on the ground. Store clerks are regularly authorized to deviate from the terms of sellers’ standard form contracts in their actual interactions with consumers. 
Yet, importantly, the findings also reveal that discretionary enforcement of retailer return policies results in robust racial discrimination. In this experiment, white consumers (testers) were significantly more likely to be offered refunds notwithstanding the explicit text of the stores’ formal policies which prohibited non-receipted refunds. In stores which explicitly authorized their employees to offer non-receipted exchange or store credit, white testers were also significantly more likely to be offered exchange or store credit than were similarly situated Black consumers. 
While all testers complained and requested to speak with a manager, white testers were significantly more likely to speak with a manager upon request than were Black testers who followed the same script. And among those who spoke with management, white testers were significantly more successful in improving outcomes than were Black testers. It is therefore unsurprising that at the final, post-complaining stage, the race gap—in terms of both the likelihood of having one’s return accepted and of being offered a refund—has widened rather than disappeared.  
These results show that selective enforcement of standardized consumer contracts can result in more adverse consequences than previously assumed. In particular, discretionary performance of contractual terms might lead to race (and gender) discrimination. In the context of product returns, sellers’ discretionary authority to depart from their return policies in favor of some consumers was applied inconsistently, with Black consumers experiencing a disadvantage compared to white consumers.  
The findings also reveal the important role of intersectionality in this context. The widest gaps—in terms of both the likelihood of speaking with a manager and post-complaining outcomes (including the likelihood of obtaining non-receipted refunds), were observed between white male testers and Black female testers. 
[bookmark: _Ref95158097][bookmark: _Ref94976378]The observed “white male” premium is in line with prior research indicating that women and Blacks are often penalized for displaying assertiveness in social and professional settings. Prior research has shown that women of both races, as well as Black men, often suffer a “penalty” for taking actions that appear assertive or angry, as opposed to white men, who are typically rewarded for similar behaviors.[footnoteRef:100] For example, studies have found that both female and Black lawyers are more likely to be judged in a harsher light than white men when displaying assertiveness in the courtroom.[footnoteRef:101] Relatedly, in a survey of more than 2,800 lawyers, women of all races reported pressures to behave in “feminine ways,” including backlash for “masculine behaviors.”[footnoteRef:102] While only a minority of white male lawyers felt penalized for displaying assertiveness, most women—64% of non-white women and 52% of white women—reportedly felt penalized for such behavior.[footnoteRef:103]  [100:  See, e.g., V. L. Brescoll & E.L. Uhlmann, Can an Angry Woman Get Ahead? Status Conferral, Gender, and Expression of Emotion in the Workplace, 19 Psychological Science, 268–75 (2008); V. L. Brescoll, E. Dawson & E.L. Uhlmann, Hard Won and Easily Lost: The Fragile Status of Leaders in Gender-Stereotype Incongruent Occupations, 21 Psychological Science, 1640–42 (2010); A.H. Eagly & S. Karau, Role Congruity Theory of Prejudice Toward Female Leaders, 109 Psychological Review, 573–98 (2002); T.G. Okimoto & V.L. Brescoll, The Price of Power: Powerseeking and Backlash Against Female Politicians, 36 Personality and Social Psychology Bulletin, 923–36 (2010); Robert W. Livingston, Ashleigh Shelby Rosette & Ella F. Washington, Can an Agentic Black Woman Get Ahead? The Impact of Race and Interpersonal Dominance on Perceptions of Female Leaders, 23 PSYCHOLOGICAL SCIENCE 354–58 (2012); Ashleigh Shelby Rosette et al., Race Matters for Women Leaders: Intersectional Effects on Agentic Deficiencies and Penalties, 27 LEADERSHIP QUARTERLY 429–45 (2016); Christopher K. Marshburn et al., Workplace Anger Costs Women Irrespective of Race, Frontiers in Psychology 3064 (2020).]  [101:  See, e.g., Jessica M. Salerno et al., Closing with Emotion: The Differential Impact of Male versus Female Attorneys Expressing Anger in Court, 42 LAW & HUM. BEHAV. 385 (2018) (reporting on a series of experiments, in which participants were randomly assigned to view a male or a female attorney presenting the same closing argument in either a neutral or angry tone, and subsequently described their impressions of the attorney and how likely they would be to hire the attorney. The findings showed that female attorneys were seen as significantly less effective when expressing anger than when calm relative to male attorneys, who were seen as significantly more effective when displaying anger). ]  [102:  Joan Williams et al., You Can’t Change What You Can’t See: Interrupting Racial & Gender Bias in the Legal Profession (2018). See also A. Stepnick & J.D. Orcutt Conflicting Testimony: Judges’ and Attorneys’ Perceptions of Gender Bias in Legal Settings, 34(7–8) Sex Roles: A Journal of Research, 567–79 (1996) (finding, based on a large-scale survey, that female judges and attorneys feel that judges and attorneys of both genders engage in different forms of biased behavior against females in legal settings); Janet R. Zuckerman, Nasty Women: Toward a New Narrative on Female Aggression, 55(3) Contemporary Psychoanalysis 214–51 (2019), https://www.tandfonline.com/doi/epub/10.1080/00107530.2019.1637392?needAccess=true (last visited Feb. 5, 2022) (observing that “we are far from a place where women can freely compete, own, and exercise aggression, and safely embody a voice of strength and assertion”); J. Bennett, The “Tight Rope” of Testifying While Female, N.Y. Times (2018, Sept. 28, 2018, https://www.nytimes.com/2018/09/28/us/politics/christine-blasey-ford-testimony-testifying-while-female.html (observing that “women who express anger will be dismissed as hysterical but men who express anger are perceived as ‘passionate’ about the job”).]  [103:  WILLIAMS ET AL., supra note 106.] 

Seen in this light, the findings of this study could be understood as showing that female customers, as well as Black males, are penalized when expressing assertiveness at the store (for example by requesting a refund without showing a receipt or by asking to speak with management), and that the intersection of race and gender again places Black females in an especially disadvantaged position.
Race (and gender) discrimination in the enforcement of consumer contracts—retailer return policies being one example—is harmful to minority consumers and society in general. Such discrimination does not only impair minority consumers’ everyday marketplace experiences. It is also socially inefficient and unprofitable to sellers. In the specific context of retail returns, Black consumers spend almost as much as whites on retail goods and services.[footnoteRef:104]  [104:  See Bureau of Labor Statistics, supra note 70.] 

In 2019, Black households’ expenditures totaled approximately $835 billion.[footnoteRef:105] Combined spending by all Black households has increased by 5 percent annually over the past two decades, outpacing the growth rate of combined spending by white households (3 percent).[footnoteRef:106] As sociologist Cassi Pittman Claytor notes, “[e]very year Black Americans spend an estimated $1.2 trillion. This combined spending power exceeds several nations’ gross domestic product.”[footnoteRef:107] Yet, “for decades and decades, Black consumers have been regularly overlooked by companies that do not see them as a priority demographic.”[footnoteRef:108] If this is true, then mistreating Black consumers in this manner might be a multi-billion dollars mistake.  [105:  Chui et al., supra note 73.]  [106:  Id. ]  [107:  CASSI PITTMAN CLAYTOR, BLACK PRIVILEGE: MODERN MIDDLE-CLASS BLACKS WITH CREDENTIALS AND CASH TO SPEND 7 (2020).]  [108:  Id.] 


Limitations of Study & Future Research Directions

Before turning to assessing the implications of these empirical findings, it is important to acknowledge that this study has several limitations and map the areas in which future research is particularly desirable. 
First, the study focused on one test-case: product returns, and was conducted in one city—Chicago, to test one form of discrimination—racial discrimination, in the enforcement of one type of standard form contract—retailer return policies. 
While the case of race discrimination in the enforcement of retailer return policies is undoubtedly an important one, and the findings reveal striking racial disparities in the enforcement of these policies, future research should examine whether selective enforcement of contracts persists, and results in discrimination, in other types of consumer contracts and markets. Based on the well-grounded relationship between discretion and discrimination in other domains, outside the context of consumer contracts, it is highly plausible that discriminatory enforcement of form contracts is widespread. Indeed, preliminary evidence already suggests that form contracts are often performed in a discriminatory manner. Most notably, University of California, Berkeley Law Professor Manisha Padi has recently demonstrated, based on a national database, that mortgage service providers perform their contractual right to foreclose on defaulting borrowers discriminatorily against borrowers residing in poor neighborhoods.[footnoteRef:109] [109:  Manisha Padi, Contractual Inequality, __Mich. L. Rev. __ (2022).] 

Second, perhaps the study’s most significant methodological weakness concerns the number of testers who participated in this study and the number of stores audited (nineteen testers and fifty-nine stores). Future research should test whether the findings hold true when using a wider range of businesses and a larger group of testers. For the purpose of this study, keeping in mind the relatively small group of testers, multiple measures were taken to minimize concerns that any observed disparities are driven by inter-tester differences in the bargaining process. These measures included the recruitment of testers of roughly the same age, attractiveness, and education level, instructing testers to wear similar clothes and behave uniformly at the stores, and conducting ex post statistical tests to rule out the possibility that the results are driven by any particular tester.
Although perfect control of testers’ interactions with store clerks is impossible, the amounts of discrimination reported in this study cannot be plausibly explained by idiosyncratic divergence from the script. 
Still, readers could be concerned that differences in bargaining styles associated with race or gender could have influenced the results. Particularly, if Blacks and especially Black females, expect to be treated with suspicion at the store, they might behave differently when interacting and negotiating with store clerks and managers. Even if such patters were controlled for by insisting on uniformity in bargaining, in real-life, it is more than plausible that minority consumers’ behavior at the store is influenced by their expectations, which are formed to a great extent by their past shopping experiences. This vicious cycle makes selective enforcement even more troublesome from a racial justice perspective. Sellers could anticipate less objection and bargaining from minority consumers, and this could exacerbate racial disparities in contract performance. But this concern reveals that, if anything, we should worry that discriminatory enforcement of contracts is more widespread than the findings of this study reveal, not less. 
Third, this study focused on discrimination against Black consumers, but a broader and more in-depth investigation of the effects of selective contract enforcement on minority consumers is warranted. In terms of a broader inquiry, studies could investigate whether, and to what extent, other minorities are similarly subject to discriminatory enforcement of consumer contracts. Indeed, other racial and ethnic minorities (including Hispanics, Asians, and Native Americans) reportedly face similar mistreatment and discrimination while shopping, also known as “shopping while brown or non-white,”[footnoteRef:110] so it is more than plausible that such discriminatory treatment exists in the context of contractual performance as well. More nuanced studies of discrimination based on race, ethnicity, and color, are therefore warranted. While this Article focuses on discrimination against Black consumers, it will hopefully facilitate future quantitative studies of discrimination against other minority consumers.  [110:  See, e.g., MICHELLE DUNLAP, SHOPPING WHILE BLACK AND BROWN IN AMERICA (2021); Gabbidon & Higgins, supra note ___, at xiii.
] 


In terms of a more in-depth investigation, even within the Black population, research could test whether contracts are differently enforced vis-à-vis consumers with different skin tones. Although colorism and racism are often intertwined, people belonging to the same race might suffer from different degrees (or forms) of discrimination based on their skin tones.[footnoteRef:111] Empirical research has shown that, at least in the employment context, darker skin tones negatively impact employment possibilities and outcomes.[footnoteRef:112]  [111:  For example, according to Pew’s national survey of 3,375 Hispanic U.S. adults, most respondents said that their skin color impacted their opportunities and shaped their daily lives. See Latinos and Colorism: Majority of U.S. Hispanics Say Skin Color Impacts Opportunity and Shapes Daily Life | Pew Research Center. ]  [112:  See, e.g., Kricheli Katz T, Regev T, Lavie S, Porat H, Avraham R (2020) Those who tan and those who don’t: A natural experiment on colorism. PLoS ONE 15(7): e0235438. https://doi.org/10.1371/journal.pone.0235438. ] 

Fourth, this study tested for discriminatory enforcement of contracts in brick-and-mortar stores. It did not for discriminatory enforcement of contracts in online settings. Although e-commerce retail sales currently account for only ~15% of all retail sales worldwide, online shopping is increasingly gaining popularity,[footnoteRef:113] among Black and white consumers alike.[footnoteRef:114] It is therefore important to explore whether similar discriminatory patterns exist among online retailers as well. Arguably, we may expect to see less discrimination, at least with respect to race and gender (and color, or ethnicity), as these characteristics would be less salient, and probably more difficult to observe in online marketplaces. Some commentators have therefore argued that retail discrimination research may be more significant for brick-and-mortar stores than it is for online retailers.[footnoteRef:115]  [113:  See, e.g., Stojanovic, supra note 69. See also Aaron Smith & Monica Anderson, Online Shopping and E-Commerce, PEW RESEARCH CENTER: INTERNET, SCIENCE & TECH (2016), https://www.pewresearch.org/internet/2016/12/19/online-shopping-and-e-commerce/ (last visited Oct. 17, 2021) (finding that roughly 80% of Americans do at least some of their shopping online).]  [114:  According to the Bureau of the Census, internet use has historically varied across racial and ethnic lines, and disparities persist. Yet, these disparities continue to decline as internet usage among Black households continues to expand. See Jerome D. Williams et al., Racial Discrimination in Retail Settings: A Liberation Psychology Perspective, in Race and Retail: Consumption Across the Color Line 271 (2015).]  [115:  Williams et al., supra note 159, at 271; Jerome D. Williams et al., Developing a Power-Responsibility Equilibrium Model to Assess ‘Brick and Mortar’ Retail Discrimination, in BRICK & MORTAR SHOPPING IN THE 21ST CENTURY 171 (2007).] 

While it is plausible that the effects of race (and gender) will be less pronounced in online settings, several studies have cast doubt on this proposition. In particular, experiments have already shown that race and gender discrimination persists in the online marketplace.[footnoteRef:116] Indeed, some researchers have even proposed that minority consumers may find it helpful to conceal their racial identities, for example, by using home addresses of family relatives who live in more racially diverse neighborhoods, or by using white-sounding names.[footnoteRef:117] In one oft-cited case, an online job applicant’s decision to change his name from “Jose” to “Joe” significantly increased the rates of positive responses to his job application.[footnoteRef:118] Future research on selective enforcement of contracts in online settings could shed light on these questions. [116:  See, e.g., Edelman et al., supra note 61 (reporting on an experiment on Airbnb which found that guests with distinctively Black names are significantly less likely to be accepted than similarly situated guests with white-sounding names); Tamar Kricheli-Katz & Tali Regev, How Many Cents on the Dollar? Women and Men in Product Markets, 2 SCIENCE ADVANCES 1 (2016) (finding that women were disadvantaged as sellers compared to men when selling the exact same product in eBay auctions); Asaf Zussman, Ethnic Discrimination: Lessons from the Israeli Online Market for Used Cars, 123 ECON. J. 433 (2013); Dongyu Chen, Xiaolin Li & Fujun Lai, Gender Discrimination in Online Peer-to-Peer Credit Lending: Evidence from a Lending Platform in China, 17 ELECTRONIC COM. RES. 553 (2017); Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination, 94 AM. ECON. REV. 991 (2004); Frederik Zuiderveen Borgesius & Joost Poort, Online Price Discrimination and EU Data Privacy Law, 40 J. CONSUMER POL’Y 347 (2017); Jennifer L. Doleac & Luke C.D. Stein, The Visible Hand: Race and Online Market Outcomes, 123 ECON. J. 469 (2013); Dominik Hangartner, Daniel Kopp & Michael Siegenthaler, Monitoring Hiring Discrimination Through Online Recruitment Platforms, 589 NATURE 572 (2021).]  [117:  May O. Lwin and Jerome D. Williams, A Model Integrating the Multidimensional Developmental Theory of Privacy and Theory of Planned Behavior to Examine Fabrication of Information Online, Marketing Letters 14(4) 257–72 (2004).]  [118:  Cate Matthews, He Dropped One Letter in His Name While Applying for Jobs, and the Responses Rolled in, Huffington Post, Sept., 2, 2014, http://www.huffingtonpost.com/2014/09/02/jose-joe-job-discrimination_n_5753880.htm. ] 

A fifth, important, limitation of this study is that, by design, it cannot assist in identifying the mechanisms underlying the racial disparities in contract enforcement.[footnoteRef:119] It cannot be ruled out that the racial differences in treatment observed in this study might be driven, at least in part, by animus or bigotry. Yet, evidence from other domains suggests that Black testers might have also been treated less favorably than whites due to salespeople’s inferences about their likelihood of abusing the store’s return policy, their value to the store, or propensity to complain or harm the store’s reputation. [119:  Economic literature on discrimination typically distinguishes between two main theories of discrimination: taste-based (or animus-based) explanations and statistical discrimination (see, e.g., Bertnard & Duflo, supra note ___, at 311; GARY S. BECKER, THE ECONOMICS OF DISCRIMINATION (1957)). Taste-based theories posit that a particular group may be treated significantly worse because it is disfavored or hated. In contrast, statistical theories of discrimination posit that disparate treatment stems not from distaste for certain minority groups, but, rather, from a seller’s desire to maximize profits under a state of imperfect information. When information about specific individuals is limited, decision-makers may draw statistical inferences based on an individual’s group affiliation (see, e.g., E.S. Phelps, The Statistical Theory of Racism and Sexism, 62 AM. ECON. REV. 659 (1972); Kenneth J. Arrow, The Theory of Discrimination, in DISCRIMINATION LABOR MARKETS 3 (1973); Richard A. Posner, An Economic Analysis of Sex Discrimination Laws, 56 U. CHI. L REV. 1311, 1319–20 (1989)). Notably, statistical discrimination, just like animus-based discrimination, can generate or exacerbate social and economic inequalities between groups, and both types of discrimination are illegal under U.S. law (e.g., in the housing and employment markets). Additionally, psychological research demonstrates that the line between taste-based and statistical explanations is often blurry, since bias and stereotypes—whether implicit or conscious—may influence people’s statistical estimations and affect the criteria they use or the inferences they choose to incorporate into their decision-making processes (e.g., Bertrand & Duflo, supra note 113, at 313).] 

Evidence suggests that store clerks tend to be more suspicious of Blacks, particularly Black men, and unfairly target them with surveillance and calls to the police.[footnoteRef:120] For example, in a 2000 study, survey participants—all undergraduate marketing students in Minnesota—were asked to imagine that they were the “managers of tomorrow’s retail establishments.”[footnoteRef:121] When asked about the “typical shoplifter,” most participants described a young, Black male, even though law enforcement statistics in the area showed that the typical shoplifter was a white female.[footnoteRef:122] As historian Regina Austin explained, “it is assumed that blacks do not earn their money honestly, work for it diligently, or spend it wisely,” and sales clerks, security guards, and other store representatives will therefore often treat them, knowingly or unconsciously, “as if they were all potential shoplifters, thieves or deadbeats.”[footnoteRef:123] Such suspicions may also underly store clerks and managers’ responses to testers’ return requests in this study.  [120:  See, e.g., Shaun L. Gabbidon & George E. Higgins, Public Opinion on the Use of Consumer Racial Profiling to Identify Shoplifters: An Exploratory Study, 36 CRIMINAL JUSTICE REVIEW 201–12 (2011); John Rappaport, Criminal Justice, Inc., 118 COLUM. L. REV. 2251, 2290 (2018); Schreer et al., supra note 64.]  [121:  Jo Ann L. Asquith & Dennis N. Bristow, To Catch a Thief: A Pedagogical Study of Retail Shoplifting, 75 J. EDUC. FOR BUS. 271 (2000).]  [122:  Id.]  [123:  Austin, supra note 32, at 226–28. ] 

[bookmark: _Ref94792147]The observed racial discrimination might also stem from differences in store clerks’ inferences about consumers’ socioeconomic status, buying power, and value to the store. If clerks typically believe that white customers are likely to be wealthier than are Black customers, and consequently more valuable customers (because they have more buying power), they might treat Black customers less favorably than they do white customers. As researchers have shown, “historically and contemporarily, Blacks have been viewed as second-class citizens in consumer markets.”[footnoteRef:124] In interview-based studies, Black consumers typically report feeling they are “at risk of being evaluated as undesirable or unwanted customers because of racial stereotypes and stigma,”[footnoteRef:125] including the pervasive assumption that Blacks are typically poor.[footnoteRef:126] Indeed, psychological research suggests that people often associate race with class,[footnoteRef:127] and that class is closely intertwined with what it means to be “Black” or “white.”[footnoteRef:128] This study attempted to control for the perceived class and socio-economic backgrounds of testers by instructing all testers to wear similar, casual clothing, but it must be acknowledged that, to the extent that people conflate race with class, such inferences may have played a role in store clerks’ and managers decisions. In real-life, outside of the context of a controlled field study, these inferences may be bolstered or attenuated by other status signals, such as consumers’ attire and outside appearances. This might mean that selective enforcement of contracts might also have regressive distributional outcomes, to the extent that poor consumers are less likely to enjoy concessions or deviations from the language of the agreement in their favor.  [124:  See, e.g., Cassi Pittman Claytor, “Shopping while Black”: Black Consumers’ Management of Racial Stigma and Racial Profiling in Retail Settings, 20 J. CONSUMER CULT. 3, 4 (2020).]  [125:  Id. at 16.]  [126:  Id. at 8-9. ]  [127:  S.T. Fiske et al., A Model of (Often Mixed) Stereotype Content: Competence and Warmth Respectively Follow from Perceived Status and Competition, 82(6) J. Personal. Soc. Psychol. 878–902 (2002) (reporting on a study of how a variety of social groups clustered together, and finding that “whites” and “middle-class people” were closely clustered, as were “Blacks” and “blue-collar people”); Andrew M. Penner & Aliya Saperstein, Engendering Racial Perceptions, 27 Gender & Society 319 (2013) (finding that people who became unemployed, incarcerated, or impoverished in a given wave of a longitudinal survey were more likely to be classified by the interviewer as Black and less likely to be perceived as white regardless of how they had been classified in previous waves of the same survey).]  [128:  See, e.g., Cecilia L. Ridgeway & Tamar Kricheli-Katz, Intersecting Cultural Beliefs in Social Relations: Gender, Race, and Class Binds and Freedoms, 27 GENDER & SOCIETY 294, 304 (2013); Jonathan B. Freeman & Nalini Ambady, A Dynamic Interactive Theory of Person Construal, 118 Psychological Review 247–79 (2011) (presenting experimental findings suggesting that wearing clothing representative of a lower socioeconomic status increases the likelihood that a person would be classified as Black rather than white); Zachary W. Brewster, Racialized Customer Service in Restaurants: A Quantitative Assessment of the Statistical Discrimination Framework, 82(1) Sociological Inquiry 3–28 (2012); Zachary W. Brewster, Jonathan R. Brauer & Michael Lynn, Economic Motivations and Moral Controls Regulating Discrimination against Black and Hispanic Diners, 56(3) Sociological Quarterly 506–38 (2015) (finding significant associations were observed between servers’ beliefs that Blacks are low-value customers (because they were perceived as “bad tippers”) and their self-reported propensity to racially profile Black consumers by providing them lower-quality service).] 

Finally, the observed differential treatment in retail stores might also be driven by differences in the perceived likelihood that Black consumers will complain and generate reputational harm if dissatisfied, compared to white consumers. If clerks assume that minority consumers are less likely to complain, and, in any event, less likely to generate reputational harm to the store than are white customers, they might be less willing to treat Blacks as favorably as they do whites.
[bookmark: _Ref94798646]Notably, race, gender, and class, were found to influence what people expect and feel they deserve, with Black, female, and low-income consumers feeling significantly less entitled than do white, male, and more affluent consumers.[footnoteRef:129] In particular, evidence suggests that Black and female buyers, as well as low-income buyers, are less likely to challenge a seller’s policy or contract, even if it is one-sided or fraudulent, compared to white and male (and more affluent) buyers.[footnoteRef:130]   [129:  See, e.g., Arthur Best & Alan P. Andreasen, Consumer Response to Unsatisfactory Purchases: A Survey of Perceiving Defects, Voicing Complaints, and Obtaining Redress, 11 L. & SOC’Y REV. 701, 707 (1977) (finding, based on a comprehensive survey, that Black consumers had significantly lower problem perception rates than did white consumers). For general observations of these disparities, see, e.g., Patricia J. Williams, AlDchemical Notes: Reconstructing Ideals from Deconstructed Rights, 22 HARV. C.R.–C.L. L. REV. 401 (1987) (arguing for racial differences in perceptions of rights-entitlements); Annette Lareau, Invisible Inequality: Social Class and Childrearing in Black Families and White Families, 67 AM. SOCIO. REV. 747 (2002) (suggesting that upper income white families raise their children with a sense of entitlement and assertiveness, while childrearing strategies among the lower classes and racial minorities tend to result in a lack of assertiveness and a lower sense of entitlement). Females were also found to exhibit lower levels of entitlement. Black and lower-income people were also found to be less likely to seek legal help when encountering civil legal problems. See, e.g., Sara Sternberg Greene, Race, Class, and Access to Civil Justice, 101 IOWA L. REV. 1263 (2016). For gender differences in sense of entitlement, see, e.g., Laurie T. O’Brien, Brenda N. Major, & Patricia N. Gilbert, Gender Differences in Entitlement: The Role of System-Justifying Beliefs, 34 BASIC & APPLIED SOC. PSYCH. 136 (2012) (finding lower levels of perceived pay entitlement among women in comparison to men).]  [130:  See, e.g., Meirav Furth-Matzkin & Roseanna Sommers, Consumer Psychology and the Problem of Fine Print Fraud, 72 STAN. L. REV. 503 (2020) (finding that non-white participants were inclined to see the consumer as more bound by the fine print than were whites); Jean Braucher, An Informal Resolution Model of Consumer Product Warranty Law, 1985 WIS. L. REV. 1405, 1448–51 (1985) (providing anecdotal evidence that the relatively poor buyers are least likely to complain about defective goods); Jessica M. Choplin, Debra Pogrund Stark & Jasmine N. Ahmad, A Psychological Investigation of Consumer Vulnerability to Fraud: Legal and Policy Implications, 35 L. & PSYCHOL. REV. 61, 94 (2011) (presenting findings indicating that “those with lower status are more likely to agree and accept senseless explanations . . . Those with higher status seem to be more vigilant, perhaps in an effort to protect their higher status”). Relatedly, a survey conducted in thirty-four U.S. cities in 1975 found that, controlling for income and socioeconomic status, Black households had significantly lower problem perception rates than did white households (15.4 percent compared to 21.8 percent) and that “whites complain more than blacks within each [socioeconomic status] category.” See Best & Andersen, supra note 149, at 707, 723–24. ] 

There is evidence suggesting that store clerks recognize that white customers typically harbor higher expectations of receiving high-quality service from salespeople, and are more likely to display assertiveness when these expectations are not met than are Black customers from similar socioeconomic background.[footnoteRef:131]  The difference in expectations among Black and white customers might, in turn, exacerbate racial inequality if store clerks attempt to meet their white customers’ alleged elevated sense of entitlement by treating them even more favorably than they otherwise would.  [131:  Williams, supra note____, at 111 (her experiences as a clerk at a large toy store, and observing that that “[w]hites expect first-rate service; when it is not forthcoming, some feel victimized, even discriminated against” and that “[w]hite women developed a sense of entitlement because in most instances they got what they wanted. Members of other groups who wanted to return used merchandise, or who needed special consideration, were rarely granted their requests.”).
] 

[bookmark: _Ref18995320]Informal interviews conducted in preparation for this research can be illustrative. As one interviewee, a former store clerk at a Chicago rug store explained, “Our policy was to charge a $100 delivery fee, but there might be something in the conversation . . . where I’d say: ‘Ok, I’ll waive it for you’ if they ask. . . . Those who managed to get their fees waived were typically white baby boomers. . . . There are plenty wealthy people of color who buy rugs, but to my memory, the people who would get their fees waived were mainly white. The Black customers wouldn’t typically ask for their fees to be waived.”[footnoteRef:132] [132:  Interview #13 with a local carpet store clerk (recorded interview on file with the Author). ] 

[bookmark: _Ref55307520]	In this study, all testers were instructed to complain once their refund request was denied by requesting to speak with the store’s manager. However, in the real world, consumers are not likely to complain if they believe that their chances of obtaining redress from sellers are low.[footnoteRef:133] This generates a vicious cycle. If Black consumers, and particularly Black females, do not feel entitled to complain, or do not anticipate a successful outcome to complaining, they are less likely to register a complaint, thereby becoming even less likely to receive redress. At the same time, white and male consumers will complain more often, disproportionately benefitting from preferential treatment from the seller.[footnoteRef:134]  [133: 	 See, e.g., Donald Granbois, John O. Summers & Gary L. Frazier, Correlates of Consumer Expectation and Complaining Behavior, in CONSUMER SATISFACTION, DISSATISFACTION AND COMPLAINING BEHAVIOR 18, 18 (Ralph L. Day ed., 1977); Marsha L. Richins, An Investigation of Consumers’ Attitudes Toward Complaining, 9 ADVANCES CONSUMER RSCH. 502 (1982); Marsha L. Richins, Negative-Word-of-Mouth by Dissatisfied Consumers, 47 J. MKTG. 68, 76 (1983) (observing that the likelihood of consumers to complain depends to a large extent on the perceived responsiveness of the seller). ]  [134:  For a similar observation, see, e.g., Meirav Furth-Matzkin, The Distributive Impacts of Nudnik-based Activism, 74 VAND. L. REV. EN BANC 469, 481 (2021).] 

	Finally, the study was conducted in downtown Chicago, a predominantly white area. This may have exacerbated the observed race effect. In particular, it is plausible that Black consumers raise more suspicion in these areas, in which Blacks do not frequently shop, or are perceived as less valuable customers because they are believed to be one-time passers-by rather than repeat buyers. Indeed, previous interview-based research suggests that Blacks face discrimination to a greater degree when shopping in predominantly white areas.[footnoteRef:135] It is therefore left for future studies to document the differences between predominantly white, predominantly Black, and mixed neighborhoods. [135:  See Jennifer Lee, The Salience of Race in Everyday Life: Black Customers’ Shopping Experiences in Black and White Neighborhoods, 27 Work & Occupations 353 (2000).] 

In any event, whatever the explanation for the observed disparities might be, while it is impossible to rule out the possibility that store clerks are instructed to deviate from the stores’ formal policies in a discriminatory manner, it seems more plausible that store clerks—who are authorized to grant concessions to consumers in justified cases—exercise their discretion in ways that lead to disparate treatment of minority consumers. 


[bookmark: _Toc95253153]V. Implications

A.  Can Market Forces Solve the Problem?

Reputation

Before exploring potential legal interventions targeted at reducing discrimination in contract enforcement, it is essential to examine whether market forces can provide adequate solutions. 
Prominent contract law scholars have argued that “the law should not intervene and provide protection not supplied by the contract,”[footnoteRef:136] because reputational incentives will drive sellers in competing markets to enforce their contracts both fairly and efficiently, while deviating from the letter of the contract in consumers’ favor when it is justified to do so.[footnoteRef:137] Harvard Law Professor Lucian Bebchuk and University of Chicago Law Professor Richard Posner, for example, have observed that “sellers often accept returns in circumstances in which they are not obligated to do so,” because consumers expect such concessions and “often would be indignant if they were withheld.”[footnoteRef:138]  Still, because these are mere concessions not formally included in sellers’ form contracts, as opposed to legal entitlements, “the seller is not at the mercy of a buyer who would abuse them but not be amenable to legal sanctions.”[footnoteRef:139] Noting further that “firms will not take advantage of one-sided contracts” and will stand by the letter of the contract only in exceptional cases,[footnoteRef:140] the authors concluded that “courts would do well to take a hard line in enforcing the terms of [their] contracts in the absence of evidence of fraud.”[footnoteRef:141]  [136:  Bebchuk & Posner, supra note ___, at 835.]  [137:  Bebchuk & Posner, supra note ___, at 827 (suggesting that “reputational considerations” may “induce the seller to treat the buyer fairly even when such treatment is not contractually required”); Clayton P. Gillette, Rolling Contracts as an Agency Problem, 2004 WIS. L. REV. 679, 704–12 (2004) (suggesting that sellers may use a “contract clause that assigns an entitlement to the seller, but that the seller may under-enforce when it is dealing with a good claimant”); Clayton P. Gillette, Pre-Approved Contracts for Internet Commerce, 42 HOUSTON L. REV. 975, 977 (2005) (making a similar observation); Jason Scott Johnston, The Return of Bargain: An Economic Theory of How Standard-Form Contracts Enable Cooperative Negotiation between Businesses and Consumers, 104 MICH. L. REV. 857, 858 (2006). For a similar observation in the context of franchise agreements, see Benjamin Klein, Transaction Cost Determinants of “Unfair” Contractual Arrangements, 70 AM. ECON. REV. 356, 358–60 (1980) (explaining that franchisors may include harsh termination clauses in their agreements to prevent cheating, while reputational mechanisms will constrain them from relying on these terms opportunistically).]  [138:  Bebchuk & Posner, supra note ___, at 834.]  [139:  Bebchuk & Posner, supra note ___, at 834.]  [140:  Bebchuk & Posner, supra note ___, at 835.]  [141:  Bebchuk & Posner, supra note ___, at 834. See also id., at 828 (“A one-sided contract may thus be preferred ex ante by informed parties as a cheaper mechanism for inducing efficient outcomes, should contingencies arise during the performance of the contract, than a more “balanced” contract that, because of imperfect enforcement, could create costs as a consequence of consumers’ enforcing protective provisions in the contract.”).] 

Similarly, NYU Law Professor Clayton Gillette has noted that “if sellers systematically provide redress where goods are clearly defective, but systematically contest less credible disputes about product quality, then the insertion of a clause into an RC [rolling contract] that disfavors buyers may be less problematic, because the clause is applied disproportionately against bad claimants.”[footnoteRef:142] Finally, Jason Johnston has explained that “a firm will often provide benefits to consumers […] beyond those that its standard form obligates it to provide” and that if firms were “legally required to extend such benefits […]—then both firms and their customers would be worse off.”[footnoteRef:143]  [142:  ]  [143:  Johnston, supra note ___, at 858] 

This study empirically confirms that, at least in the context of product returns, sellers often relax their return requirements in favor of consumers. Yet, the study also demonstrates that store clerks with discretion to deviate from the terms of sellers’ form contracts will likely make biased decisions about whether to grant concessions, depending, inter alia, on the race of the customer facing them. 
Since human decision-making is often shaped by prejudice and stereotypes, especially when decision-makers lack sufficient relevant information, a main question is whether technological advances, such as the increased use of algorithmic intelligence, machine-learning, and big data, may lead salespeople to less biased decisions and outcomes, and gradually replace salespeople’s decision-making.[footnoteRef:144] To these questions the Article now turns. [144:  See, e.g., Jon Kleinberg et al., Discrimination in the Age of Algorithms, 10 JOURNAL OF LEGAL ANALYSIS 113 (2018) (suggesting that algorithms "can be a potential positive force for equity").] 


Algorithmic Intelligence & Decision-Making 

Algorithmic intelligence is undoubtedly on the rise. In the era of big data and machine learning, artificial intelligence has been used to improve and tailor products and services, disseminate and certify relevant information, and make reliable predictions.[footnoteRef:145] In the area of consumer transactions, firms increasingly rely on algorithmic intelligence to predict consumer behavior and net worth.[footnoteRef:146] For example, firms often use algorithms that predict, based on information such as online purchasing history, the consumer’s value to the firm.[footnoteRef:147] [145:  See, e.g., Joshua A. Kroll et al., Accountable Algorithms, 165 U. PA. L. REV. 633, 634 (2017).]  [146:  See, e.g., Rory Van Loo, Rise of the Digital Regulator, 66 DUKE L.J. 1267, 1283 (2017) (“[C]ompanies purchase . . . information to estimate a consumer’s overall net worth, which then determines service levels, such as whether to direct a phone call to a VIP customer service line or to an unhelpful call center”); Rory Van Loo, The Corporation as Courthouse, 33 ECON. J. REG. 547, 579–80 (2016); Natasha Singer, Secret E-Scores Chart Consumers’ Buying Power, N.Y. TIMES, Aug. 18, 2012, at BU1; Nate Cullerton, Behavioral Credit Scoring, 101 GEO. L.J. 807, 816 (2013) (describing how lenders increasingly adopt ratings technologies currently used to predict consumers’ social influence and online reputation, including metrics such as the number of followers a particular user has on Twitter, the level of “re-tweeting,” and the user’s blog and Facebook links); Amy J. Schmitz, Secret Consumer Scores and Segmentations: Separating Consumer “Haves” from “Have-Nots,” MICH. ST. L. REV. 1411, 1419–33 (2014).]  [147:  See, e.g., Natasha Singer, Secret E-Scores Chart Consumers' Buying Power, N.Y. TIMES, Aug. 18, 2012, at BUl; Rory Van Loo, Rise of the Digital Regulator, 66 DUKE L. J. 1267, 1283 (2017); Meirav Furth-Matzkin, The Distributive Impacts of Nudnik-Based Activism, 74 Vand. L. Rev. En Banc 469, 475 (2021).] 

 In the specific context of product returns, sellers are already increasingly able to track serial returners automatically.[footnoteRef:148] Sellers can consequently choose whether to behave more leniently toward customers seeking to make returns based on customers’ returning histories, rather than based on irrelevant proxies, such as race or gender.[footnoteRef:149]  [148:  Johnston, supra note 75, at 881.]  [149:  See, e.g., Orendoff, supra note 69. ] 

As University of Chicago Professor Lior Strahilevitz points out, “an important potential upside of new reputation tracking technologies is their potential to displace statistical discrimination on the basis of race, gender, age, appearance, and other easily observable characteristics.”[footnoteRef:150] If sellers successfully obtain transactional information on consumers, including their purchasing history and past return behavior, it is possible that discriminatory enforcement of consumer contracts could be reduced.[footnoteRef:151]  [150:  Lior Jacob Strahilevitz, Less Regulation, More Reputation, in THE REPUTATION SOCIETY: HOW ONLINE OPINIONS ARE RESHAPING THE OFFLINE WORLD 71, 71 (2012) (suggesting that).]  [151:  See, e.g., Lior Jacob Strahilevitz, Reputation Nation: Law in an Era of Ubiquitous Personal Information, 102 NW. U. L. REV. 1667 (2008).] 

A related question is whether algorithmic decision-making could gradually replace human decision-making in the context of enforcing consumer contracts. In diverse areas, from employment decisions to healthcare, credit pricing, and judicial decisions, automated decision-making using advanced prediction techniques and big data has already replaced human decision-making.[footnoteRef:152] Indeed, AI technologies have improved accuracy compared to human decision-making.[footnoteRef:153] In the criminal justice system, for example, there is mounting evidence that algorithms make more reliable criminal risk assessments than do human judges.[footnoteRef:154]   [152:  See, e.g., Matt Richtel, How Big Data Is Playing Recruiter for Specialized Workers, N.Y. TIMES (Apr. 27, 2013), https://www.nytimes.com/2013/04/28/technology/how-big-data-is-playing -recruiter-for-specialized-workers.html [https://perma.cc/3RAJ-AP9H]; Ed Yong, A Popular Algorithm Is No Better at Predicting Crimes than Random People, ATLANTIC (Jan. 17, 2018), https://www.theatlantic.com/technology/ archive/2018/01/equivant-compas-algorithm/550646 [https://perma.cc/JBG2 -NZV9].]  [153:  See, e.g., Omri Ben-Shahar & Ariel Porat, Personalized Law, at 136 (2021) (observing that “it is much easier to eliminate discrimination in an equation than in a human mind”).  ]  [154:  Sandra G. Mayson, Bias in, Bias Out, 128 YALE L.J. 2218, 2278 (2019). ] 

However, recent research in the domain of algorithmic decision-making suggests that discrimination is likely to persist even when contract enforcement decisions are automated. Algorithmic decision-making has been found to be prone to bias, because it often relies on predictions which are based on data that manifests past biases.[footnoteRef:155] Sellers could be required to formally exclude protected characteristics, such as gender and race, from their algorithms. However, recent research in the domain of algorithmic credit pricing suggests that discrimination is likely to persist even when sellers scrutinize algorithmic input.[footnoteRef:156] The nearly endless range of correlations in big data, combined with the flexibility and complexity of machine learning, threaten to perpetuate existing disparities.[footnoteRef:157] Until the problem of data bias is resolved,[footnoteRef:158] or at least effectively regulated,[footnoteRef:159] it is important to survey potential legal solutions to the problem of discriminatory enforcement of consumer contracts. [155:  The literature on algorithmic bias is vast. For prominent examples, see, e.g., Solon Barocas & Andrew D. Selbst, Big Data’s Disparate Impact, 104 CALIF. L. REV. 671 (2016); Aziz Z. Huq, Racial Equity in Algorithmic Criminal Justice, 68 DUKE L.J. 1043 (2019); Pauline T. Kim, Data-Driven Discrimination at Work, 58 WM. & MARY L. REV. 857 (2017); Andrew D. Selbst, Disparate Impact in Big Data Policing, 52 GA. L. REV. 109 (2017); Tal Z. Zarsky, Understanding Discrimination in the Scored Society, 89 WASH. L. REV. 1375 (2014).]  [156:  Talia Gillis, The Input Fallacy, 106 Minn. L. Rev. 1175 (2021).]  [157:  See, e.g., Gillis, supra note ___, at __; Talia Gillis & Jann L. Spiess, Big Data and Discrimination, 86 U. Chi. L. Rev. 459 (2018).]  [158:  Certain paths forward have already been proposed. See, e.g., Ben-Shahar & Porat, supra note __, at 137. ]  [159:  See, e.g., Yang, Crystal S., and Will Dobbie. "Equal protection under algorithms: A new statistical and legal framework." Mich. L. Rev. 119 (2020): 291. ] 


B. Should Selective Enforcement be Prohibited?

The findings presented in this Article suggest that sellers’ strategy of complementing explicit contract terms with an internal policy granting their representatives discretion in exercising their contractual rights may often yield concerning outcomes. One seemingly straight-forward solution is to prohibit sellers from deviating from the letter of the contract.[footnoteRef:160] Yet, this approach is probably very difficult, if not unfeasible, to implement and enforce, given sellers’ strong incentives to violate such prohibitions. Who is to know if a store clerk allows a customer to exchange an item or offers store credit even when the formal policy explicitly states “no returns”?  [160:  A similar suggestion has been proposed by Ian Ayres, Fredrick E. Vars, and Nasser Zakariya to eliminate racial disparities in taxicab tipping. After the authors document such discrimination, they propose to prohibit all tipping or to adopt a service compris regulation. See Ayres, Vars & Zakariya, supra note 41.] 

Furthermore, enforcement agencies will have very limited incentive to investigate and prosecute such violations, especially in the context of “small-stakes” violations or minor deviations from the contract terms. 
More importantly, perhaps, such a strict prohibition on deviations from the contract might generate unwarranted outcomes—for example, if sellers choose to enforce one-sided terms against all consumers as a result. 
While enforcing the one-sided term against all consumers may be more equitable than enforcing it only against some consumers based on their race or other suspect grounds, it is still inferior to solutions that allow sellers flexibility in performing contracts while still prohibiting discrimination. That is, a better solution would allow sellers to exercise discretion and distinguish between opportunistic and good-faith buyers, while still preventing sellers from discriminating against minority consumers. 
Finally, many contracts are relational in nature and constantly evolving. It cannot be expected of sellers to predict all contingencies ex ante and write them into the contract. A solution that allows sellers discretion in the performance of their contracts but prohibits discriminatory enforcement of contracts is therefore preferable for this reason as well. 
The problem is that, to date, many forms of marketplace discrimination, including discriminatory performance of consumer contracts, are not explicitly prohibited, either at the state or federal level. More generally, antidiscrimination law is a patchwork of federal and state statutes in which  notable gaps remain.[footnoteRef:161] To the (in)adequacy of current anti-discrimination laws in protecting minority consumers from discriminatory enforcement of contracts this Article now turns. [161:  Id. ] 


C. The Inadequacy of Anti-Discrimination Laws  

The findings show that Black customers are systematically discriminated against compared to white customers in retail spaces by Black and white store clerks and managers alike. Black customers are significantly less likely than are similarly situated white customers to be granted concessions above and beyond what the return policy dictates. When registering complaints, Black customers are significantly less likely to be allowed to speak with the store management, and—to the extent that they have an opportunity to speak with a manager—Blacks are significantly less likely to be treated more favorably by a manager than they were initially treated by the store clerk compared to similarly situated white customers.
The question that clearly emerges from these findings is whether and how Black customers can fight against, and obtain relief for, racial discrimination in retail stores. A survey of the statutes and case law reveals a gaping hole in legal protections against such discrimination. Antidiscrimination laws and civil rights laws exist at both the state and federal levels, but they provide very limited redress, if any.

[bookmark: _Toc95253154]Current Federal Laws Fail to Provide a Remedy

The two main federal statutes that might be applicable are Title II of the Civil Rights Act of 1964, which prohibits race discrimination in places of public accommodation, and Section 1981 of the 1866 Civil Rights Act, which prohibits racial discrimination in contracting. Indeed, these statutes seem at first glance as the ultimate candidates for combatting retail race discrimination.
Title II of the Civil Rights Act of 1964 guarantees that all persons are “entitled to the full and equal enjoyment of the goods, services, facilities, privileges, and accommodations of any place of public accommodation” regardless of “race, color, religion, or national origin.”[footnoteRef:162] It promises to “eliminate the unfairness, humiliation, and insult of racial discrimination in facilities which purport to serve the general public.”[footnoteRef:163]  [162:  42 U.S.C. § 2000a (1994).]  [163:  H.R. REP. No. 914,88th Cong., 2d Sess. (1964), reprinted in 1964 U.S.C.C.A.N. 2391 (emphasis added). ] 

Section 1981 of the Civil Rights Act of 1866 guarantees to “[a]ll persons within the jurisdiction of the United States” the same right as “white citizens” to “make and enforce contracts,”[footnoteRef:164] and prohibits discrimination based on race, ethnicity, alienage, religion, or color.[footnoteRef:165] The U.S. Supreme Court explained that the purpose of Section 1981 was “to remove the impediment of discrimination from a minority citizen’s ability to participate fully and equally in the marketplace.”[footnoteRef:166] As Supreme Court Justice Potter Stewart famously observed, the goal of the 1866 Civil Rights Act was to guarantee that “a dollar in the hands of a Negro will purchase the same thing as a dollar in the hands of a white man.”[footnoteRef:167]  [164:  See 42 U.S.C. § 1981 (1994). Section 1981 defines the term “make and enforce contracts” as “the making, performance, modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of the contractual relationship.”]  [165:  Id. (“All persons . . . shall have the same right . . . to make and enforce contracts . . . as is enjoyed by white citizens”).]  [166:  Patterson v. McLean Credit Union, 491 U.S. 164 (1989).]  [167:  392 U.S. 409, 443 (1968).] 

[bookmark: _Ref93405737]The law’s language was clearly “designed to ensure that all consumers should receive the same level of transaction experience.”[footnoteRef:168] Yet, at least as currently interpreted by the courts, both of these statutes seem to offer very limited protection from selective performance of retailers’ contracts.[footnoteRef:169] [168:  Henderson et al., supra note 33, at 76.]  [169:  Columbres, supra note 25, at 211 (opining that “victims of retail discrimination are unlikely to succeed in suing retail stores” and observing that “even blatant discrimination is often difficult to litigate successfully”).] 


[bookmark: _Toc95253155]Federal Laws Do Not Cover Retail Discrimination

First, as puzzling or surprising as it may seem,[footnoteRef:170] it is far from clear that either Title II of the 1964 Civil Rights Act or Section 1981 of the 1866 Civil Rights Act prohibits race discrimination in retail settings.[footnoteRef:171]  [170:  Singer, supra note 34, at 1291 (“The possibility that no law—state or federal—may prohibit racial and sexual discrimination in retail stores in some states is shocking to most people, including many lawyers and law professors . . . Yet, the formal law does not unequivocally reflect this principle.”).]  [171:  Singer, supra note 34, at 1288–91. Note that sex discrimination is, in any event, not prohibited under federal public accommodations statutes (see, e.g., Singer, supra note 34, at 1442).] 

Title II of the 1964 Civil Rights Act specifically stipulates that “places of public accommodations” include hotels, motels, restaurants, cafeterias, gas stations, theaters, concert halls, and sports arenas.[footnoteRef:172] Unfortunately, however, the statutory list of public places does not cover retail stores.[footnoteRef:173]  [172:  See 42 U.S.C.A § 2000a.]  [173:  Id. ] 

Scholars and commentators have suggested that the statute should be interpreted broadly as including retail spaces, and that the statutory list should be seen as illustrative rather than exhaustive, but courts have thus far rejected this interpretation.[footnoteRef:174] While plaintiffs have tried to extend the law to retail stores,[footnoteRef:175] to date, courts have been reluctant to extend the statute’s literal definition of “places of public accommodation.”[footnoteRef:176]  [174:  See, e.g., Singer, supra note 34, at 1288 fn 8. ]  [175:  Harris, supra note 25; Gabbidon & Higgins, supra note Error! Bookmark not defined., at 83.]  [176:  See, e.g., Newman v. Piggie Park Enterprises, Inc. 390 U.S. 400 (1968) (holding that “retail stores,” food markets, and the like were excluded from [Title II] for the policy reason [that] there was little, if any, discrimination in the operation of them”). The statute’s usefulness to consumer discrimination plaintiffs is further limited because it prevents plaintiffs from seeking monetary damages, allowing them to obtain only equitable or declaratory relief. See Henderson et al., supra note 33, at 78.] 

Similarly, it is far from clear that Section 1981 of the 1866 Civil Rights Act would be interpreted by the courts as applying to all businesses open to the public, including retail stores.[footnoteRef:177] As Harvard Law Professor Joseph Singer explains, “the assumption that the Supreme Court would necessarily interpret federal law to prohibit racial discrimination in . . . retail stores constitutes wishful thinking.”[footnoteRef:178] This is mainly because such an interpretation of the Civil Rights Act of 1866 would arguably render the federal public accommodations law of 1873 and the 1964 Civil Rights Act absolute.[footnoteRef:179] [177:  See, e.g., Singer, supra note 34, at 1288–89 (noting that there is no “iron-clad assurance” that the U.S. Supreme Court would interpret Section 1981 to prohibit racial discrimination in all places of public accommodation, including retail stores, and opining that the Supreme Court “might very well not interpret . . . Section 1981 as requiring a retail store to admit customers regardless of race”). ]  [178:  Singer, supra note 34, at 1289.]  [179:  Id., at 1424–33.] 

Indeed, to this day, courts continue to dismiss the majority of retail race discrimination claims,[footnoteRef:180] notwithstanding the upsurge in civil rights, antidiscrimination rhetoric.[footnoteRef:181] [180:  See generally Allen v. Columbia Mall, Inc., 47 F. Supp. 2d 605 (D. Md. 1999) (holding that the plaintiffs’ claim that security guards’ stop and search of teenagers in store and subsequent stop in the mall did not violate the Civil Rights Act).]  [181:  See Kennedy, supra note 30, at 281. ] 


[bookmark: _Toc95253156]Section 1981 of the 1866 Civil Rights Act Imposes Additional Hurdles 

Even if Section 1981 were interpreted as prohibiting discrimination in retail stores, plaintiffs would still need to overcome numerous hurdles if they wished to successfully litigate a retail discrimination claim for differential treatment in the performance of retail stores’ return policies.
Specifically, plaintiffs would have to prove that they were discriminated against based on race, that the discrimination was intentional, and that discrimination in the performance of a retailer’s return policy (rather than complete refusal to transact) is prohibited under the statute.[footnoteRef:182] This rigorous framework renders it difficult, if not impossible, for individual plaintiffs to prevail.  [182:  See, e.g., Ackaa v. Tommy Hilfiger Co., No. CIV .A.96–8262, 1998 WL 136522, at 3 (E.D. Pa. Mar. 24, 1998); Lewis v. J.C. Penney Co., 948 F. Supp. 367, 370 (D. Del. 1996). ] 

First, in many cases, direct evidence of discrimination is unavailable. Frequently, plaintiffs possess evidence only from their few experiences in the store and thus face serious difficulties “proving” that the defendant’s actions were discriminatory.[footnoteRef:183] Rarely does a plaintiff uncover a wealth of evidence documenting a company’s discriminatory practices. This is especially true in cases of subtle and covert forms of retail discrimination, such as discriminatory enforcement of return policies and refusals to accept returns.  [183:  See, e.g., Williams et al., supra note 96, at 88 (observing that “in most states, only a very small number of cases result in a probable cause finding”).] 

Second, it is, of course, no less difficult to prove that the observed discrimination was purposeful, and courts dismiss most Section 1981 claims for lack of such proof.[footnoteRef:184]  [184:  See, e.g., Kennedy, supra note 30, 304, 319.] 

In Cedeno v. Wal-Mart, for example, plaintiffs—Latin-American customers—were accused of shoplifting and asked to leave the store. At some point, the assistant manager at the store asserted that “Spanish people come to steal.”[footnoteRef:185] A week later, when plaintiffs returned to the store, they were arrested and brought to the police station. While the court noted the assistant manager’s derogatory comment, it described it as a “single regrettable and unacceptable comment,” and dismissed the claim for lack of evidence of purposeful discrimination.[footnoteRef:186]  [185:  Cedeno v. Wal-Mart Stores, Inc., No. CIV.A.98-CV-479, 1999 WL 1129638, at 1 (E.D. Pa. Mov. 30, 1999). ]  [186:  Id. at 2. ] 

Similarly, in Christian v. Wal-Mart Stores,[footnoteRef:187] the plaintiffs—close friends Lois Christian, Black, and Amber Edens, white—went together to a Walmart store to buy Christmas presents. At the store, a Walmart store clerk claimed that Christian was shoplifting and reported the incident to a supervisor who then called the police. Christian and Edens were forced to leave the store without completing their purchases. They filed a lawsuit against Walmart in federal district court, alleging that they were denied their right to make a contract with Walmart due to Christian's race. The court granted judgment in favor of Walmart as a matter of law, holding that Christian failed to establish that the Walmart clerk intended to discriminate when reporting an alleged shoplifting incident to her supervisor or that the supervisor’s request that the plaintiffs leave the store was motivated by racial animus.  [187:  Christian v. Wal-Mart Stores, Inc., 252 F.3d 862, Court of Appeals, 6th Circuit (2001).] 

Although plaintiffs can sometimes establish a prima facie case for discrimination by showing differential treatment,[footnoteRef:188] defendants may assert legitimate, nondiscriminatory reasons for their actions,[footnoteRef:189] and the burden may then shift back to the plaintiffs to prove that the defendant’s alleged reasons were merely pretexts for intentional discrimination.[footnoteRef:190] Absent evidence of a pattern and practice of discrimination against minority consumers, this hurdle is again very difficult to overcome.[footnoteRef:191] [188:  See, e.g., McDonnell Douglas Corp v. Green, 411 U.S. 792, 802 (1973).]  [189:  Id.]  [190:  Columbres, supra note 25, at 216; Dirden v. Dep’t Hous. & Urban Dev., 86 F.3d 112, 114 (8th Cir. 1996); Lewis, 948 F. Supp. at 371 (quoting Mian v. Donaldson, Lufkin & Jenrette Secs. Corp., 7 F.3d 1085, 1087 (2d Cir. 1993).]  [191:  Columbres, supra note 25, at 217. Cf. Henderson et al., supra note 33, at 77 (observing that “some courts have developed a different standard for proving consumer discrimination. For example, in Minnesota, the case law has evolved so that probable cause that discrimination occurred can be established when the evidence shows “treatment so at variance with what would reasonably be anticipated absent discrimination that discrimination is the probable explanation,” while referring to City of Minneapolis v. Richardson, 239 N. W. 2d 197, 202 (Minn. 1976)).] 

Furthermore, in Mary's Honor Center v. Hicks, the U.S. Supreme Court held that it is not enough for the plaintiff to prove that the defendant’s reason is incredulous or false,[footnoteRef:192] but rather, the plaintiff must show “both that the reason was false, and that discrimination was the real reason.”[footnoteRef:193] This decision made it even more difficult for discrimination litigants to prevail in discrimination cases against businesses. Together, these hurdles overly deter most plaintiffs from litigating their claims.[footnoteRef:194]  [192:  509 U.S. 502, 515 (1993).]  [193:  Id. at 509–11.]  [194:  Columbres, supra note 25, at 217.] 


[bookmark: _Toc95253157]Courts Narrowly Interpret Discrimination in Contracting

[bookmark: _Ref93406145]Even if retail discrimination plaintiffs could overcome the various hurdles that Section 1981 of the 1964 Civil Rights Act imposes, they might not prevail in court. To date, courts have narrowly interpreted the scope of Section 1981 by focusing on conduct that prevents the formation of the contract, as opposed to degrading the quality of the product or the nature of the contractual relationship.[footnoteRef:195]  [195:  See, e.g., Kennedy, supra note 30, at 307 (“In general, section 1981 retail discrimination claims are unsuccessful unless a consumer was prevented from completing a transaction or making a purchase”); Columbres, supra note 25, at 215 (“[c]ourts generally reject the claim that all shoppers must be treated equally while engaged in shopping activities regardless of race. And, because courts narrowly construe § 1981, victims of retail discrimination who are harassed by store employees when they first enter a store or after they complete a purchase are unable to recover”); Williams et al., supra note 57, at 86 (“To date, courts have narrowly interpreted the scope of Section 1981 by focusing on conduct that prevents the formation of the contract, as opposed to conduct affecting the nature or quality of the contractual relationship.”); Flowers v. TJX Companies, Inc., No. 91-CV-1339, 1994 WL 382515, at *6 (N.D.N.Y. July 15, 1994) (dismissing claims of discrimination in service because “plaintiffs completed their retail transactions at T.J. Maxx despite the alleged discrimination of defendants”). ] 

In the famous Patterson v. McLean Credit Union case, the petitioner, a Black woman, alleged that her employer violated her civil rights under Section 1981 by engaging in a pattern of racial harassment during her employment, failing to promote her, and then discharging her.[footnoteRef:196] The Supreme Court held that Section 1981 “does not apply to conduct which occurs after the formation of a contract and which does not interfere with the right to enforce established contract obligations.”[footnoteRef:197] The Court further explained that “Section 1981 cannot be construed as a general proscription of racial discrimination in all aspects of contract relations, for it expressly prohibits discrimination only in the making and enforcement of contracts.”[footnoteRef:198] [196:  Patterson v. McLean Credit Union, 491 U.S. 164 (1989).]  [197:  Id. at 164–65.]  [198:  Patterson, 491 U.S. at 176.] 

[bookmark: _Ref95249918]Section 1981, the Court determined, did not apply to “problems that may arise later from the conditions of continuing employment… including breach of the terms of the contract or imposition of discriminatory working conditions.”[footnoteRef:199] In the aftermath of the Patterson ruling, courts have routinely dismissed claims of post-transaction mistreatment due to race in a variety of race discrimination cases, including discrimination in insurance, auto repair, and advertising contracts.[footnoteRef:200]  [199:  Id. at 176–77.]  [200:  See, e.g., Kennedy, supra note 30, 306 (observing that “courts routinely reject . . . claims that Section 1981 applies to post transaction activities”). See also H.R.REP.NO.102–30(II), at 37 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 730–31 (according to the House Report on Section 1981, more than 200 Section 1981 race discrimination claims were dismissed in the aftermath of Paterson). ] 

Courts have similarly refused to apply Section 1981 to claims of racial profiling in retail stores. In Lewis v. J.C. Penney,[footnoteRef:201] for example, the Black plaintiff, Roni Lewis, and her white friend, Linda Sebell went shopping at a Newark J.C. Penney store. The two women made a number of purchases, staying until the shop closed. During their visit, the store’s security guards started following them, because, in the guards’ opinion, “they displayed nervous behavior, avoided sales help and were shopping in darkened, deserted areas of the store.”[footnoteRef:202] After the women had left the store, the security guards approached them and asked them to return to the store and allow the guards to inspect their bags.[footnoteRef:203] The guards searched their bags, and after ensuring that nothing was stolen, let the two women go.  [201:  Lewis v. J.C. Penney Co., 948 F. Supp. 367, 368 (D. Del. 1996).]  [202:  Id..]  [203:  Id.] 

Lewis and Sebell both asserted that they had been treated differently by the guards.[footnoteRef:204] The guards searched Lewis’ bag, asked her for identification, and questioned her about a discrepancy on her forms of identification. According to Lewis, “[t]he officer simply looked at Ms. Sebell’s bag without asking that the bag be emptied and he glanced at the receipt.”[footnoteRef:205] As Sebell testified, “the guards more or less ignored her until Lewis pointed that out, and asked, ‘Are you checking both of us?’”[footnoteRef:206] Sebell asserted that “she was searched only because she was with Lewis.”[footnoteRef:207]  [204:  Id. at 369.]  [205:  Id.]  [206:  Id.]  [207:  Id.] 

Despite the overwhelming evidence of race discrimination, the court granted summary judgment for the defendant, determining that Lewis had failed to establish discrimination in the making or enforcement of contracts, as enumerated in Section 1981.[footnoteRef:208] In its opinion, the court noted that there was “not a single case . . . in which a customer, falsely accused of shoplifting, was permitted to proceed on a Section 1981 claim.”[footnoteRef:209] [208:  Id. at 371. ]  [209:  Id. ] 

Some exceptions exist. However, these exceptions often serve to highlight courts’ narrow interpretation of the statute. For example, in a highly publicized 1995 incident, three Black men filed a federal civil rights lawsuit against the Eddie Bauer clothing chain, alleging “consumer racism.”[footnoteRef:210] A company store’s security guards had detained the three, and had ordered one of them to remove the shirt he was wearing, which he had purchased from the same store the previous day, on suspicion of shoplifting. While the jury awarded plaintiffs $1 million in damages on account that the plaintiffs had been falsely imprisoned and defamed, their discrimination and civil rights violation claims were dismissed.[footnoteRef:211]  [210:  See, e.g., Joann Loviglio, Eddie Bauer Discrimination Case Goes to Jury in Greenbelt Court, DAILY REC. (Baltimore), Oct. 8, 1997, at 19. See also Katheryn K. Russell, Driving While Black: Corollary Phenomena And Collateral Consequences, 40 BCL REV. 717, 724 (1998).]  [211:  See, e.g., Joann Loviglio, Civil Rights Not Violated, But Eddie Baier Told to Pay $1 Million in Shoplifting Cast, Legal Intelligencer, Oct. 10, 1997, at 4. See also Gabbidon & Higgins, supra note Error! Bookmark not defined., at 14. ] 

Under such a narrow view of the scope of Section 1981, retail discrimination claims asserting discriminatory return practices might fail primarily on the basis that consumers were not prevented from completing the transaction or making the purchase.[footnoteRef:212] [212:  See, e.g., Lewis, 948 F. Supp. at 371; Flowers v. TJX Companies, No. 91-CV-1339, 1994 W’L 382515, at *2. (N.D.N.Y. July 15, 1994) (plaintiffs’ Section 1981 claim dismissed on summary judgment because they were able to complete their purchase before being approached by a police officer and asked to leave the T.J. Maxx retail store).] 

Many federal courts have insisted that Section 1981 plaintiffs show that the salespeople refused to sell to plaintiffs—rather than “merely” degraded the goods or services the plaintiff sought to buy.[footnoteRef:213] A typical finding is that “mere delay, even coupled with discourteous treatment, poor service, or racial animus, is insufficient to sustain a Section 1981 claim.”[footnoteRef:214]  [213:  Henderson et al., supra note 33, at 76. ]  [214:  Harris, supra note 24, at 42 (citing Bentley, 206 F. Supp. 2d at 406).] 

In Lewis v. J.C. Penney Co.,[footnoteRef:215] for example, the plaintiff had finished shopping and was leaving the store when security guards harassed her. The court determined that Section 1981 provided no relief since her retail purchases had already been completed. Regardless of the humiliation and embarrassment Lewis suffered, Lewis was foreclosed from obtaining relief under Section 1981 because, according to the court, no interference with the formation of a contract took place.[footnoteRef:216]  [215:  Lewis v. J.C. Penney Co., 948 F. Supp. 367, 368–69 (D. Del. 1996).]  [216:  Lewis, 948 F. Supp. at 371–72.] 

Arguably, this line of post-Patterson cases could be distinguished from cases revolving around discrimination in the enforcement of retailers’ return policies. While courts have shied away from applying Section 1981 to post-contract discrimination in cases involving surveillance, racial profiling, and workplace harassment, it is both conceivable and normatively desirable to interpret Section 1981 as prohibiting discrimination in the enforcement of contracts at the post-transaction stage.[footnoteRef:217] Indeed, the Civil Rights Act of 1991 explicitly “reaffirms that the right ‘to make and enforce contracts’ includes the ‘making, performance, modification, and termination of contracts,’ and ‘the enjoyment of all benefits, privileges, terms and conditions of the contractual relationship.’”[footnoteRef:218]  [217:  See, e.g., Kennedy, supra note 30, at 321–22 (critiquing the narrow interpretation of Section 1981, which “absolves stores . . . of liability . . . for post transaction conduct,” and calling for a broader interpretation which covers both pre contractual and post contractual discrimination). ]  [218:  H.R. REP. No. 102–40 (II), supra note 209, at 37–38. Indeed, even following the 1991 amendment, courts continue to construe Section 1981’s language as restricting redress to cases where consumers were denied service or were prevented from completing a retail transaction (see, e.g., Kennedy, supra note 30, at 310; Morris v. Office Max, Inc. 89 F.3d 411 (7th Cir. 1996) (determining that while plaintiffs were approached by police officers for shoplifting, they were not prevented from completing a purchase, and that Section 1981 therefore did not apply). Yet, it is linguistically plausible to interpret Section 1981 as prohibiting discriminatory enforcement of sellers’ return policies on the basis of race.] 

In Hampton v. Dillard Department Stores, Inc., the plaintiffs—a Black customer and her niece—alleged that the niece was searched by the store’s guards and falsely accused of shoplifting on account of race.[footnoteRef:219] The plaintiff showed that she was prevented from redeeming coupons for a free fragrance that she had received for making her prior purchases. Based on Hampton’s inability to redeem the coupons, the jury awarded her $56,000 in compensatory damages and $1.1 million in punitive damages.[footnoteRef:220] The court determined that Section 1981 (as expanded by the 1991 Civil Rights Act) “provides that once a contractual relationship exists, a benefit or privilege of that relationship may not be withheld based on the race of one party to the contract.”[footnoteRef:221] [219:  Hampton v. Dillard Dep’t Stores, Inc., 18 F. Supp. 2d 1256, 1261 (D. Kan. 1998).]  [220:  Id. at 1261.]  [221:  Id. at 1262–63. ] 

It seems, based on similar reasoning, that disproportionately denying Black consumers their contractual rights to return a good to the store could arguably fall under the scope of Section 1981 (if retail stores were covered under the statute). However, it is far less likely that courts could interpret Section 1981 as covering concessions (above and beyond what the contract or policy dictates) made disproportionately in favor of white customers compared to Blacks. Put differently, while claims of disproportionate deprivation of contractual rights (although difficult to prove) might fall under the scope of Section 1981, it is far less clear that “tailored forgiveness” in the form of providing disproportionately more concessions to white customers than to Blacks would fall under its scope.

[bookmark: _Toc95253158]State Laws Offer Limited Protection

Where state public accommodations statutes are available and include retail stores within their ambit, these statutes may provide an alternative remedy. There are currently 45 states that have legislation prohibiting racial discrimination in places of public accommodation.[footnoteRef:222] Most of these states include retail stores among the businesses that are required to follow these laws. However, seven jurisdictions have not yet prohibited race discrimination in retail stores (Alabama, Florida, Georgia, Mississippi, North Carolina, South Carolina, and Texas).[footnoteRef:223] In those seven states (which include almost twenty percent of the U.S. population),[footnoteRef:224] it may well be that no law prohibits retail stores from discriminating on the basis of race in their treatment of minority consumers.[footnoteRef:225] [222:  J.D. Williams, A.M. Hakstian & G.R. Henderson, Consumer Racial Profiling, in Encyclopedia of Race and Crime, vol. I, 147–51 (H.T. Greene & S.L. Gabbidon, eds., 2009).]  [223:  See, e.g., Singer, supra note 34, at 1290.]  [224:  U.S. Bureau of the Census data, released July 1, 2021, https://www.census.gov/library/stories/state-by-state.html. Total U.S. Population: 331.4 million. Alabama: 5,024,279, Florida: 21, 538,187; Georgia: 10,711,908; Mississippi: 2,961,279, North Carolina: 10,439,388, South Carolina: 5,118,425, and Texas: 29,145,505. The populations of these states represent 19% of the U.S. population.]  [225:  See, e.g., Singer, supra note 34, at 1290. Consider, also, that at least 11 jurisdictions do not prohibit sex or gender discrimination in public accommodations, and no federal statute prohibits sex discrimination in public accommodations unless they receive federal funds. ] 

Moreover, even in the jurisdictions that currently have public accommodation statutes prohibiting discrimination in retail stores, these statutes are rarely invoked because there are limited remedies available to plaintiffs who successfully prove discrimination.[footnoteRef:226] In fact, very few public accommodation cases reach state courts, at least in part because of the “common perception that plaintiffs do not fare well in state courts.”[footnoteRef:227] Even fewer cases have been filed against retailers for discrimination against Black shoppers under state public accommodations statutes.[footnoteRef:228] Some legal scholars have therefore argued that these statutes are ineffective in reducing discrimination in public places, and especially retail stores.[footnoteRef:229]  [226:  Many states set minimum and maximum damage limitations and the amount plaintiffs may recover is often negligible. For example, civil penalties range from $25 to $100 in Connecticut, and from $10,000 to $50,000 in Illinois. Criminal penalties include fines ranging from $10 to $50,000 and imprisonment from 30 days to one year, but state prosecutors rarely bring criminal suits in public accommodation cases. See Henderson et al., supra note 33, at 79.]  [227:  Id.]  [228:  See, e.g., Harris et al., supra note 55, at 165 (observing that between 1990 and 2002, only 89 cases of consumer discrimination involving state public accommodations laws were decided by state courts); Harris, supra note 25, at 7 (opining that the complaints filed under state public accommodations laws are “a tiny and nonrandom fraction of actual discrimination” occurring in retail stores).]  [229:  See, e.g., Henderson et al., supra note 33, at 79 (“In theory, the state public accommodations statutes provide relief for consumers . . . In practice, very few complaints are filed with state agencies” and “even fewer cases are litigated”).] 


[bookmark: _Toc95253159]D. Taking Away the License to Discriminate through Consumer Protection Laws

As elaborated on in the previous section, to date, retail discrimination, including in the enforcement of return policies, is not explicitly prohibited, either at the state or federal level. More generally, antidiscrimination and public accommodation laws are a patchwork of federal and state statutes in which notable holes remain.
 One proposed and straightforward solution is to interpret federal and state civil rights and public accommodation laws more broadly—to include prohibition of post-contract discrimination in retail stores. Yet, even if a broader interpretation of these statutes is adopted, prohibitions on disproportionate “forgiveness” (or on providing concessions beyond what is required in the contract in ways that disproportionately benefit white customers) will still likely not be covered under the scope of these statutes. 
Of course, legislatures could explicitly prohibit discriminatory enforcement of consumer contracts through direct legislation. Until such legislation is advanced, however, this Article proposes another solution. Namely, regulators and courts could recognize that such discrimination is an “unfair” act or practice covered by federal and state laws prohibiting unfair, deceptive, or abusive acts or practices (also known as “UDA(A)P” laws).[footnoteRef:230] [230:  For a similar proposal, see STEPHEN HAYES & KALI SCHELLENBERG, Discrimination Is “Unfair”: Interpreting UDA(A)P to Prohibit Discrimination (2021), https://papers.ssrn.com/abstract=3832022 (last visited Jan. 30, 2022). It has relatedly been proposed that the Restatement (Second) of Contracts be revised to include a prohibition of discrimination in contracting. See Neil G. Williams, Offer, Acceptance, and Improper Considerations: A Common-Law Model for the Prohibition of Racial Discrimination in the Contracting Process, 62 Geo. Wash. L. Rev. 183, 207 (1993). Williams suggested that race discrimination “in the formation, performance, enforcement, or termination of a contract” would be prohibited under the common law of contracts. ] 

 Both the CFPB and the FTC are authorized to take action to prevent sellers from engaging in unfair acts or practices when transacting with consumers.[footnoteRef:231] An “unfair” act is defined, both under the CFPB Act and under the FTC Act, as an act that is likely to cause substantial injury to consumers, is not reasonably avoidable, and is not outweighed by countervailing benefits to consumers or competition.[footnoteRef:232]  [231:  12 U.S.C. § 5531 (2010) (CFPB UDAAP Authority); 15 U.S.C. § 45(n) (2012) (FTC UDAP authority).]  [232:  Id.] 

Until explicit legislation is passed, courts could interpret current UDAP laws as prohibiting discriminatory performance of consumer contracts, including retailers’ return policies.[footnoteRef:233] [233:  For an even broader suggestion to interpret current UDAP laws as prohibiting all types of discrimination in consumer markets, see Hayes & Schellenberg, supra note 239.] 

[bookmark: _Ref95207507]FTC Commissioner Rohit Chopra—recently nominated to be the next Director of the CFPB—has also advocated that the term “unfair acts or practices” be interpreted as covering marketplace discrimination, noting that “the FTC should make use of its unfairness authority to tackle discriminatory algorithms and practices in the economy.”[footnoteRef:234] Accordingly, in May, 2020, the FTC charged an auto dealer—for the first time—with illegal racial discrimination for instructing employees to charge Black and Hispanic customers higher interest rates than their white counterparts.[footnoteRef:235]  [234:  See Statement of Commissioner Rohit Chopra, in the Matter of Liberty Chevrolet, Inc. d/b/a Bronx Honda Commission File No. 1623238 (May 27, 2020), available at: bronx_honda_final_rchopra_bronx_honda_statement.pdf (ftc.gov)]  [235:  Id. ] 

In a similar vein, the Washington Attorney General has charged Facebook with unfair acts or practices under the State’s UDAP laws for allowing advertisers to exclude racial and ethnic minorities from receiving advertisements for employment, housing, credit, insurance, and places of public accommodation.[footnoteRef:236] In the settlement reached by the parties, Facebook agreed to prevent advertisers from excluding audience for targeted ads based on race and other suspected characteristics.[footnoteRef:237] [236:  In re Facebook, Inc., Assurance of Discontinuance (July 24, 2018), 2018_07_23 AOD.pdf (agportal-s3bucket.s3.amazonaws.com).]  [237:  Id. at 3.2; see also Emma Woollacott, Facebook Forced to End “Discriminatory” Ad-Targeting Across U.S., Forbes, July 25, 2018.] 

 In contrast to existing antidiscrimination laws and public accommodations statutes, which require the showing of intent to discriminate, it is proposed that all that would be required in order to prove that a certain discriminatory practice is “unfair” is disparate impact, i.e., that an ostensibly neutral policy or practice disproportionately harms racial minority members. As Chopra previously acknowledged, “[g]iven the difficulty of uncovering direct evidence of discriminatory intent, disparate impact analysis is critical for detecting potentially unlawful discrimination.”[footnoteRef:238] [238:  Statement of Commissioner Rohit Chopra, supra note 257.] 

Of course, merely prohibiting marketplace discrimination is not enough. Legislative reforms should be complemented by strengthened enforcement efforts, by both state attorneys general and federal agencies.[footnoteRef:239]  [239:  See, e.g., Hayes & Schellenberg, supra note 239, at 4.] 

To prove discrimination in post-transaction enforcement of consumer contracts, including in the performance of retail return policies, regulators may need to audit sellers, using an approach similar to the approach used and reported on in this study. Such an experimental audit approach has been used as part of longstanding efforts to combat discrimination in the housing, credit, and labor markets.[footnoteRef:240] Indeed, audits have served as critical tools in uncovering relatively subtle, hidden forms of marketplace discrimination.[footnoteRef:241] It is now time for regulators to adopt similar approaches for tackling retail discrimination. [240:  See, e.g., Bertrand and Duflo, supra note 113; Peter A. Riach & Judith Rich, Field Experiments of Discrimination in the Marketplace, 112 ECONOMIC JOURNAL F480–F518 (2002) (surveying the results of controlled field (audit) experiments conducted over 30 years across various countries to test for discrimination in the labor, housing and product markets).]  [241:  Id.] 

When assessing the seller’s violations and deciding on proper sanctions, regulators could consider various factors, including: (1) whether the discriminatory enforcement of the contract or policy is a repeat violation or a one-time occurrence; (2) the size of the consumer group affected; (3) the magnitude of the harm suffered by consumers; and the (4) seller’s history, especially with respect to compliance with UDA(A)P laws. 
Sanctions may include requiring sellers to discontinue the discriminatory practice, to provide restitution or compensation to aggrieved consumers, or to pay a fine or a civil money penalty. 
Private enforcement should also be facilitated.[footnoteRef:242] More specifically, consumers who suffer racial or gender discrimination should be allowed to file class actions against the discriminating seller or service provider.[footnoteRef:243] Here, as in the context of public enforcement, it is also imperative to allow for disparate impact claims, as intentional discrimination would often be too difficult to prove.[footnoteRef:244]  [242:  See, e.g., Davidson, supra note 62, at 4.]  [243:  See, e.g., Johnston, supra note 75, at 894–95.]  [244:  See, e.g., Hayes & Schellenberg, supra note 239, at 17.] 


[bookmark: _Toc95253160]VI. Conclusion

This Article provides systematic empirical evidence showing that selective enforcement of consumer contracts might lead to racial and gender discrimination. At least in the context of retail product returns, race discrimination in contract enforcement is pervasive and incredibly robust. In this experiment, sellers’ discretionary performance of their return policies disproportionately harmed Black consumers, and in some cases Black females most intensely, compared to similarly situated white consumers (especially white males). This is because retail store clerks treated Black consumers disproportionately less favorably than similarly situated white consumers seeking to return identical, unopened goods purchased earlier at the stores, despite sellers’ formal return policies that supposedly applied uniformly to all consumers buying at the store. 


The findings illustrate the importance of addressing a gaping hole in existing consumer protection efforts. To date, differential treatment of consumers based on their demographic characteristics is not explicitly prohibited or recognized as an unfair or deceptive act or practice. This study’s findings should bring this legislative omission to policymakers’ attention and encourage them to revisit the current state of the law. The findings also highlight a troublesome lacuna in existing anti-discrimination laws. To date, existing federal civil rights laws do not explicitly prohibit retailers from treating consumers differently based on their race (or gender).
Until both anti-discrimination laws and consumer protection statutes are amended or interpreted more broadly by courts, it is proposed that regulators consider to use their authority to curtail “unfair” practices under existing consumer protection statutes to curb retail race (and gender) discrimination in contract enforcement.
Prohibiting and sanctioning discriminatory enforcement of consumer contracts, and particularly race (and gender) discrimination, in this manner could provide effective responses to the social and economic harms that this practice, and marketplace discrimination more generally, currently continue to generate.
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Regression Table 3. The Effects of Tester Race and Gender on Likelihood of Seeing the Manager Upon Request.
	
	(1) The Effect of Race
	(2)+Controls
	(3)Race + Gender
	(4)+Controls
	(5)+Race/Gender Interaction

	
	
	
	
	
	

	White Tester
	0.231***
	0.292***
	0.252***
	0.318***
	0.329**

	
	(0.000)
	(0.001)
	(0.000)
	(0.000)
	(0.013)

	
	
	
	
	
	

	Male Tester
	
	
	0.280***
	0.316***
	0.326***

	
	
	
	(0.000)
	(0.000)
	(0.010)

	
	
	
	
	
	

	Male Clerk
	
	0.0435
	
	0.0722
	0.0732

	
	
	(0.613)
	
	(0.389)
	(0.387)

	
	
	
	
	
	

	White Clerk
	
	0.0961
	
	0.121
	0.120

	
	
	(0.264)
	
	(0.158)
	(0.167)

	
	
	
	
	
	

	Mainstream Store
	
	-0.0257
	
	-0.0163
	-0.0180

	
	
	(0.838)
	
	(0.891)
	(0.880)

	
	
	
	
	
	

	High-End Store
	
	0.141
	
	0.118
	0.118

	
	
	(0.290)
	
	(0.352)
	(0.354)

	
	
	
	
	
	

	Store Age
	
	-0.000122
	
	-0.000136
	-0.000137

	
	
	(0.892)
	
	(0.873)
	(0.873)

	
	
	
	
	
	

	Privately-Owned Store
	
	-0.0656
	
	-0.0627
	-0.0615

	
	
	(0.468)
	
	(0.482)
	(0.496)

	
	
	
	
	
	

	White # Male
	
	
	
	
	-0.0198

	
	
	
	
	
	(0.903)

	
	
	
	
	
	

	Constant
	0.589***
	0.449***
	0.434***
	0.241*
	0.237

	
	(0.000)
	(0.002)
	(0.000)
	(0.094)
	(0.115)

	Observations
	190
	123
	190
	123
	123

	R2
	0.065
	0.107
	0.159
	0.214
	0.214



* p < 0.1, ** p < 0.05, *** p < 0.01
The dependent variable in all columns is whether the tester saw a manager upon request. Columns 1 presents a regression of the dependent variable on the tester’s race, Column 2 adds clerk and store controls. Column 3 adds tester’s gender, and Column 4 adds clerk and store controls. Column 5 adds an interaction term between the race and gender of the tester. Standard errors are clustered by store and tester.











Regression Table 5. The Effects of Tester Race and Gender on Likelihood of Receiving Improved Outcomes after Seeing the Manager.
	
	(1)The Effect of Race
	(2)The Effect of Gender
	(3)Race+Gender
	(4)+Interaction
	(5)+Clerk Controls
	(6)+Store Controls

	
	
	
	
	
	
	

	White
	0.149*
	
	0.155**
	0.207*
	0.163
	0.142*

	
	(0.050)
	
	(0.041)
	(0.066)
	(0.113)
	(0.061)

	
	
	
	
	
	
	

	Male
	
	0.0334
	0.0527
	0.105
	0.0130
	0.0552

	
	
	(0.671)
	(0.498)
	(0.326)
	(0.900)
	(0.490)

	
	
	
	
	
	
	

	White # Male
	
	
	
	-0.0811
	
	

	
	
	
	
	(0.589)
	
	

	
	
	
	
	
	
	

	Male Clerk
	
	
	
	
	0.00607
	

	
	
	
	
	
	(0.952)
	

	
	
	
	
	
	
	

	White Clerk
	
	
	
	
	0.0537
	

	
	
	
	
	
	(0.601)
	

	
	
	
	
	
	
	

	Mainstream
	
	
	
	
	
	-0.229**

	
	
	
	
	
	
	(0.042)

	
	
	
	
	
	
	

	High-End
	
	
	
	
	
	-0.322***

	
	
	
	
	
	
	(0.005)

	
	
	
	
	
	
	

	Age
	
	
	
	
	
	0.00228***

	
	
	
	
	
	
	(0.009)

	
	
	
	
	
	
	

	Private
	
	
	
	
	
	-0.0988

	
	
	
	
	
	
	(0.199)

	
	
	
	
	
	
	

	Constant
	0.189***
	0.259***
	0.153**
	0.118
	0.122
	0.259**

	
	(0.001)
	(0.000)
	(0.033)
	(0.140)
	(0.382)
	(0.049)

	Observations
	136
	136
	136
	136
	85
	131

	R2
	0.026
	0.001
	0.029
	0.031
	0.031
	0.111


* p < 0.1, ** p < 0.05, *** p < 0.01.
The dependent variable in all columns is whether the tester obtained an improved outcome upon seeing a manager. Column 1 presents a regression of the dependent variable on the tester’s race. Column 2 presents a regression of the dependent variable on the tester’s gender. Column 3 presents a regression of the dependent variable on tester’s race and gender. Column 4 adds an interaction term between the race and gender of the tester. Column 5 adds clerk controls and Column 6 adds store controls. Standard errors are clustered by store and tester.
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Regression Table 6. Race & Gender Gap in Likelihood of Obtaining Improved Outcomes by Race & Gender of the Store Manager.
	
	(1)Interaction between race & gender of manager and tester
	(2)+Controls

	
	
	

	White Tester
	0.0559
	0.0981

	
	(0.725)
	(0.561)

	
	
	

	White Manager
	-0.0651
	-0.0209

	
	(0.660)
	(0.896)

	
	
	

	White Tester # White Manager
	0.0964
	0.0325

	
	(0.613)
	(0.871)

	
	
	

	Male Tester
	-0.0690
	-0.0573

	
	(0.566)
	(0.664)

	
	
	

	Male Manager
	-0.0417
	-0.0556

	
	(0.764)
	(0.726)

	
	
	

	Male Tester # Male Manager
	0.202
	0.222

	
	(0.278)
	(0.273)

	
	
	

	Mainstream
	
	-0.233

	
	
	(0.103)

	
	
	

	High-End
	
	-0.301**

	
	
	(0.026)

	
	
	

	Age
	
	0.00175*

	
	
	(0.089)

	
	
	

	Private
	
	-0.0836

	
	
	(0.401)

	
	
	

	Constant
	0.259*
	0.355*

	
	(0.099)
	(0.093)

	Observations
	105
	101

	R2
	0.040
	0.104


* p < 0.1, ** p < 0.05, *** p < 0.01
The dependent variable in both columns is whether the tester obtained an improved outcome upon seeing a manager. Column 1 presents a regression of the dependent variable on the tester’s and manager’s race and gender, while including interaction terms between the race and gender of the tester and the manager. Column 2 adds store and clerk controls. Standard errors are clustered by store and tester.

[bookmark: _Toc95253162]appendix II:  Leave-One-Out Cross-Validations

To test among each sub-group of testers (African-American male, African-American female, White male, White female), whether there was an “outlier” driving the results, “leave-one-out” cross validation was conducted. Here are the coefficient plots. The results show that the results were not driven by any particular tester. 

Figure 1. Initial stage Outcomes by Tester Race and Gender 

[image: ]
This coefficients plot shows the coefficients of testers’ race and gender based on regressions of likelihood to receive a refund or store credit at the initial stage (without controls), each time leaving one of the testers out of the regression model.












Figure 2. Likelihood of receiving refund/credit at the final stage by Tester Race and Gender (Leave-one-out validation)

[image: ]

This coefficients plot shows the coefficients of testers’ race and gender based on regressions of likelihood to receive a refund or store credit at the final stage (without controls), each time leaving one of the testers out of the regression model.

Tester is Black	
Return Denied	Exchange	Store Credit	Refund	0.38	0.08	0.49	0.05	Tester is White	
Return Denied	Exchange	Store Credit	Refund	0.15	0.13	0.6	0.13	



Tester is Black	
Return Denied	Exchange	Store Credit	Refund	0.41	0.08	0.49	0.02	Tester is White	
Return Denied	Exchange	Store Credit	Refund	0.26	0.08	0.56000000000000005	0.09	
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