a. [bookmark: _Toc141784796]How Diversity Could Have Gone Right but Did Not—An Interim Summary

The literature on affirmative action often marks 1979 as the end of the debate over the permissible reasons for engagingto engage in race-conscious admission policies in higher education,[footnoteRef:1] or, as I call it in this article—the why question. It was inIndeed, in the 1979 Bakke decision that, Justice Powell, did dramatically restricted ed the conversation over this question in Bakke, by adopting diversity, and, more specifically, the pedagogical benefits that flow from diversity,, as the primary rationale for sanctioning the consideration of race in higher- education admissions policies. HHowever, this section showshowesd  that the why question was not actually settled in Bakke. The Michigan University of Michigan and the seventy-two amicus 72 Amici curiae briefs supporting its race-conscious admission policy in the  Bakke Michigan cases challengedpushed back on the  the narrow rationale on which Justice Powell rested the court’s Bakke decisionreason Justice Powell prescribed in Bakke. Seeking to prevail in the case by working But, since they did not want to lose the case, they had to work within the framework imposed by the Court in Bakke,. And so, they reinterpreted diversity to reflect to vindicate egalitarian values,, both remedial and democratic.[footnoteRef:2] This strategy worked, as and the Grutter the Court in Grutter of 2003 broadened its interpretation of diversity to include prospective egalitarian values and democratic aspirations.[footnoteRef:3]  [1:  Lit… ]  [2:  See supra part ___ ]  [3:  See supra ___] 

However, Bby the time the next challenges to affirmative action reached the Court, however— in the 2013 and 2016 Fisher cCases—, the university and the its 140 amicus i curiae briefs submitted by its supporters where concerned less with articulating their concerns about racial justice and more with getting through and convincing Justice Kennedy, who was then the swing justice on the bench. Consequently,  This led the respondents and their amicus amici curiae supporters to a adopted a highly utilitarian approach toward  diversity, focusing on its benefits for to the educational process, innovation, and the economy,[footnoteRef:4]— and the Court in Fisher Court followed.[footnoteRef:5] By the time the Court agreed to hear the SFFA cases, its the composition of the Court had changed dramaticallyimmensely. NeitherThere was no longer a Justice Kennedy nor any other swing justice was any longer on the court; , nowinstead there was a clear conservative super majority that favored to rejecting the use of race in admission policies for any reason. This new reality could have provided could have been an opportunity of the universities and other proponents s who support of affirmative action an opportunity to remind their members in particular, and the public more generally, what is really at stake in the debate over affirmative action, and why there are good retrospective historical and prospective reasons to allow itsuch policies. However, tBut the universities and most of their amici,  squandered did not take this chance. Instead, they continuedkept stressing the utilitarian benefits of diversity, pointing to new evidence about how student- body diversity better prepares students for to the global workforce and benefits the educational environment, medical care, business, national security, and the economy at large.[footnoteRef:6]    [4:  See supra part ___. ]  [5:   See Supra Part]  [6:  See Supra Part __.] 

WithSince the conversation about the why question was restricted to the diversity ideal, almost all the of the amici madke their claims about why affirmative action matters, by reinterpreting and redefiningsignif ication of this value. These trends become even more evident through Aa comparative analysis of the amicus amici briefs that I conducted using algorithmic tools further amplifies these tendencies. The following dotted graph chart compares presents a comparison of the rankings of for various collocates of to the word “diversity” in the amicus amici curiae briefs pertaining to over the three major challenges cases challenging to affirmative action in higher education over the years: the Michigan casess in 2003, the Fisher cases that were finally decided in 2016, and the SFFA case s from 2023. The ranking comports with was made according to their Log-Likelihood values as processed by the Antconc collocate tool. The collocates represent words or phrases that frequently appear together in the specific context of the word “diversity”. The vertical axis represents the reversed rank values, with number 1 being the most likely to appear in proximity to diversity; , while the horizontal axis displays the collocates. I tracked keywords that reflected marked either an egalitarian approach or a utilitarian one, and observed which were where most likely to appear in proximity to of the seven words preceding or following before or after the word diversity in the amicus i briefs in the affirmative- action cases. 
My kKey observations awere that the words "racial, " "benefits," and "educational" consistently enjoy high rankingshold favorable ranks across all three cases, indicating their prominence in the respective contexts.  "Racial" ranks first in all three cases, maintaining its position as the highest-ranked collocate. “Educational” and "benefits" consistently ranks within the top five5, indicating their its continuing relevance. , however, Bbenefits, however, climbs  claims from fifth number five in the Michigan  casess to second number two in the Fisher and SFFA cases. The ranking of  m"Minority" fluctuates, falling shows fluctuations in rank; a significant ly deterioration in rank from 2003 to 2016 and rebounding a significantly improvement back in 2023, yet far from its rank in 2003. Democratic behaves sSimilarly behavior is shown with “democratic”. The graph figure shows clearly that several “diversity” collocates of diversity are distinct to particular cases. For example, "business" and "professions" are relevant only to 2023; “invention” and “excellence” to for 2016, and “segregation,” “openness,” and “past” to for 2003. "Profession" and "workforce" demonstrate fluctuations in their rankings, showing potential shifts in attention and importance over time.	Comment by Susan: Ranks is fine here	Comment by Susan: Frequencies?
The is dotted graph chart provides insights into the changing rankings of different collocates over time. The data suggests shifts in emphasis and evolving trends within the context of the given dataset. Theose findings are consistent align with the trends described in this section. WAs words that are identified with the egalitarian understanding of diversity, such asn “minority” and “democratic,” were much more likely to appear in proximity to diversity in the Michigan cases, and many of the words associated with the utilitarian pivot turn to diversity were much more likely or even distinct to the Fisher and SFFA SFFA cases.  	Comment by Susan: Frequencies?
Comparison of cCollocates of to the word “diversity” according to their likelihood ranks over time (2003, 2016, and 2023)[footnoteRef:7]	Comment by Susan: On the left side of the figure – ranking or frequency?
On the bottom, why Michigan and Sffa cases? Wasn’t there only one of each of these? [7:  Anthony, L. (2022). AntConc (Version 4.2.0) [Computer Software]. Tokyo, Japan: Waseda University. Available at https://www.laurenceanthony.net/software
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