I. EGALITARIAN COMMITMENTS OUT UTILITARIAN BENEFITS IN: HOW DID WE GET HERE?  

This part explores the changing understandings of affirmative action and its value over time. It has four sections. Part A outlines the constrains imposed by the Court on the interests that can serve as compelling for affirmative action. Part B Investigates how, even within these limitations, inquiries regarding the function of affirmative action in higher education were not definitively resolved by the Court, but instead evolved through an ongoing dialogue concerning the significance of diversity. It then describes the adjudication in the Grutter case that accepted parts of the egalitarian interpretation of diversity. In Part C, this article shows how diversity was strategically reinterpreted by the universities and their supporters in the Fisher cases, shifting from historical and forward-looking egalitarian principles to pedagogical and market-driven utilitarian considerations that also took over the Court. Part D explores the SFFA amicus briefs, showing how most supporters of race-conscious affirmative action continued to emphasize the utilitarian benefits of diversity, while disregarding the reality of racial discrimination that warrants the need for such policies. Part E concludes by conducting a comparison of the empirical findings of each of each case and its amicus briefs, showing the key transformations in what advocates of affirmative action find worth fighting for.

