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Abstracts
Iris Soroker and Dana Nayer, The Structure of Financial Regulation in Israel: A Position Paper

In this position paper, we refer to the existing structure of the supervision of the financial markets in Israel. The financial markets stand at the core of the Israeli Economy. Their proper functioning is of high importance to achieve good performance in the commercial and economic course of the economy. It is common to argue that the supervision of the financial markets desires to balance two conflicting aims: maintaining the stability of the financial institutions and promoting competition as derived from the free market approach. This balance seeks to lead to the growth and development of the financial markets and the real economy. In order to achieve this, an appropriate supervisory structure is needed. This position paper examines the subject from the academic side and the practical side and points out aspects of competition related to the supervision structure. The recommendation made in this position paper is to establish a new internal position at the Bank of Israel: "Competition Aspects Commissioner". In our opinion, this position will help to better understand and internalize the considerations of competition as an integrated part of the decision-making process in the banking system and to mitigate gaps between the regulatory authorities operating in the field.

In the first part of this paper, we will review the structure of the financial supervision method in Israel, on its advantages and disadvantages. In the second part, we will present common models of regulatory supervision in financial markets. The third part will be dedicated to global trends in this field. In this part, we will also review the attempts to change the structure of financial supervision in Israel. The subject of the fourth chapter is competition aspects in regulatory decision-making in finance regulation. The sixth and final chapter will deploy our recommendation for the development of the supervisory structure through the establishment of a new dedicated position in the Bank of Israel - in charge of competition aspects.

Dr. Iris Soroker, Justice Ret’, is the head of The Heth Academic Center for Research of Competition and Regulation. Dr. Dana Nayer served as a researcher at the Heth Center. This opinion paper was submitted in June 2023 to Mr. Daniel Hahiashvili, the Israeli Supervisor on the Banks, and to Adv. Michal Cohen, the Supervisor of the Israeli Competition Authority.
Ruth Plato-Shinar, Maayan Perel, AI in Consumer Credit Underwriting: 
Opportunities, Challenges and Proposed Regulation

The use of Artificial Intelligence (AI) and Machine Learning (ML) for the purpose of assessing creditworthiness is growing extensively, both worldwide and in Israel. Lenders increasingly use alternative, non-financial data about consumers to improve the accuracy and overall efficiency of their underwriting models. Besides the advantages AI-based underwriting brings to lenders, it offers promising opportunities for market competition, innovation and social inclusion. At the same time, however, it may risk users' privacy and generate erroneous and discriminatory predictions. 
This paper explores the legal and regulatory framework in Israel, which applies to the use of AI in consumer credit underwriting. Particularly, it examines the extent to which this framework sufficiently addresses the serious risks to borrowers' rights. Finding that the available legal and regulatory framework is ill-fitted, this paper contends that a comprehensive risk-based legislation should be adopted, addressing the legal and ethical risks of using AI-technologies in different industries. Yet, since such legislation is currently not planned, the paper calls the Israeli financial regulators to actively regulate the use of AI in credit underwriting, either as part of a regulatory initiative that will broadly address the use of AI by financial entities, or as part of a narrower initiative that will focus specifically on consumer credit underwriting. Additionally, the paper also advocates an interactive approach, which supports the application of regulatory sandboxes and innovation centers to facilitate better training of both regulators and credit providers. 

Finally, the paper recommends a principle-based regulatory approach, under which the following principles should govern the use of AI by consumer credit providers: deference to human rights, fairness, transparency and accountability, explainability and human intervention.              

Moshe Gelbard, Yehuda Adar, Regulating Banking Contracts: Empirical and Normative Analysis

Standard form banking contracts stand at the heart of the bank-customer relationship. These consumer contracts, notwithstanding their obvious advantages in terms of economic efficiency, are prone to incorporate one-sided exploitative terms, i.e., contractual terms that are unfair to the consumer, inefficient, or both. Under Israeli law, banking contracts have traditionally been subject to supervision by the ordinary civil courts and by a special Tribunal known as the Standard Form Contracts Tribunal (hereinafter the “Tribunal”). The aim of this empirical study has been to examine the extent to which banking contracts used by Israeli banks comply with Israeli standard form law, as reflected in the pertinent legislation and case law. 

The first part of this study provides a careful analysis of two types of banking consumer contracts: Mortgage Contracts and Account Agreements (general terms and conditions). The study shows that most banks usually comply with the pertinent laws, by adapting and updating their standard forms so to conform with the pertinent legislative and judicial declarations as to the legality or fairness of certain terms. However, with the lapse of time, erosion has been detected in the level of compliance with previous rulings of the Court or Tribunal in this area. Furthermore, in forms that have expanded to cover additional subjects which have not been examined by the Tribunal or by the courts (e.g., issues concerning the provision of technological services), a significant level of deviation from statutory law was detected.  

The second part of this Article presents a normative analysis of the enforcement problem in the field of banking contracts. Drawing on a previous theoretical study, we recommend supplementing the current supervisory mechanisms (mainly the courts and Tribunal) with a robust system of permanent administrative oversight over the content of banking contracts. Enhancing the extant authority of the administrative branch known as the “Banks’ Supervisor” to cover enforcement of standard form law, may assist the State in its efforts to maintain and improve the level of compliance with the substantive norms of standard form law. 
Hadar Y. Jabotinsky, Michal Lavi, Verifying and Unmasking Cryptocurrencies Users' Identities 
Terror attacks pose a serious threat to public safety and national security. New technologies assist these attacks, magnify them, and render them deadlier. The more funding terrorist organizations manage to raise, the greater their capacity to recruit members, organize and commit terror attacks. Since the September 11, 2001 terror attacks, law enforcement agencies have increased their efforts to develop more anti-terrorism and anti-money laundering regulations, which are designed to block the flow of financing meant for funding terror organizations and cut off their oxygen. For example, in Israel, particular legislation was enacted to regulate the obligations of financial institutions in order to prevent illegal transfers of money: the Anti-Money Laundering Act 2000, and the Anti-terrorism Act 2016.
However, traditional regulatory measures were focused on transfers of fiat currencies, and thus were meant to be executed by traditional financial intermediaries. The more efforts to prevent terror by utilizing traditional financial intermediaries succeeded, the more the use of cryptocurrencies became attractive to terror organizations. Cryptocurrencies—electronically generated and stored tokens which can be exchanged via a decentralized payment system. These decentralized and (usually) anonymous currencies facilitate a high volume of transactions, allowing terrorists to engage in extensive fundraising, management, transfer, and spending for illegal activities, without relying on banks or other central financial intermediaries. Therefore, traditional regulation that is directed at financial intermediaries is irrelevant for regulating the use of these coins. Cryptocurrencies enable terrorist organizations and their financers to mobilize activities and attacks, posing a major threat to national security. As cryptocurrencies gain popularity, the issue of regulating these tokens  becomes more urgent. The scope and utility of terrorism financing beg for a coherent legal response.
The Article proposes a reform in cryptocurrency regulation. It advocates for mandatory obligations directed at cryptocurrency issuers, wallet providers, and exchangers to verify the identity of users. Thus, courts could grant warrants obligating cryptocurrency companies to unmask the identity of cryptocurrency users when there is real apprehension that their activities support terrorism or other money-laundering schemes. Indeed, more and more regulators around the world, including U.S., the E.U. and Israel are concerned with the use of cryptocurrencies for illicit activities such as funding of terror and  money laundering. Regulators worldwide enacted domestic bills to narrow down anonymity in crypto. However, regulation at the state level does not allow an overall solution to the threats posed by anonymity of cryptocurrencies, as terrorists use cryptocurrencies globally and do not limit their financial activities to a single territory. Since the use of cryptocurrencies crosses boarders, we believe that there is an urgent need for an international global regulation of anti-money laundering and terror financing through standards that target cryptocurrencies. This can be done by expanding international conventions, which require states to cooperate to promote criminal investigations and procedures. Such global regulation should impose legal duties on cryptocurrency and companies developing the crypto-wallets, thus allowing a Know Your Consumer procedure along the blockchain.
Such reforms, we believe, would stifle terrorism and other types of criminal activity financed through cryptocurrencies, curb harmful activities and promote national security. In recognition of the legal challenges this solution poses, the article also addresses substantial objections that might be raised regarding the proposed reforms, such as innovation concerns, freedom of expression, and privacy arguments that object to the erosion of anonymity, as well as other concerns regarding costs and information security.

Israel Klein, An Institutional Analysis of the General Assembly in the Era of Online Voting
The general assembly plays a vital role in the corporate governance of joint-stock companies, serving as one of its central organs. Various provisions in company law, particularly those tailored for the unique characteristics of the Israeli capital market where companies with controlling shareholders are prevalent, rely on the assembly's effective functioning. Optimal action by the assembly requires the participation of shareholders who are unbiased by personal interests that conflict with the company's best interests.

However, shareholders' participation in the assembly often entails the expenditure of resources, leading to rational indifference among the public shareholders. To address this indifference, the Israeli capital market has embraced the “online era,” allowing shareholders in Israeli public companies to participate in general assembly votes online, significantly reducing the costs involved.

This list examines the revised institutional dynamics within the general assembly actions of Israeli public companies in the online era. By analyzing the extent of involvement by controlling shareholders, institutional investors, and public shareholders, it becomes evident that the online era has established another influential institution in the assembly's proceedings – the public shareholders (retail investors), alongside the controlling and institutional investors.

The list explains the significance of the establishment of the public institution (retail investors) in the general assembly in the online era and the need for a renewed examination of the necessity of forcing the participation of the institutional investors in the online era.
Esther Gelkop Eliash, An empirical examination of the behavior of local institutional investors in light of Israel's Securities Law

This study examines for the first time whether the Israeli Institutional Investors, which constitute the major investors in Israel and represent the Israeli citizens through provident pension and provident Fund, take advantage of the existing 21st amendment to the Israeli Securities law of 1968. In the study, we made an empirical examination as to whether there have been changes in the institutional investors' exposure to dual listed companies, in the Israeli stock exchange. That is, companies listed on the Tel Aviv Stock Exchange as part of the dual listing arrangement, while comparing the institutional investments in the same companies on foreign stock markets. Seemingly, the institutional investors' can invest in foreign stock exchanges according to analyze and according to optimal returns, including in companies that not listed on the Tel Aviv Stock Exchange. In light of the results, including the finding that the institutional investors' tend to invest in the dual companies with their listing for trading on the Tel Aviv Stock Exchange, we will look at the expansion and applicability of the home bias phenomenon according to a specific trading medium. According to the home bias theory and according to previous studies, there is a connection between dual listing and home bias, when investors may be bias to investing in companies that are physically closer to them. Except of learning about this behavior of the institutional investors in Israel, which is important finding on its own, the results of the study can be uses as a basis for future development of the Israeli Law and the updating of the regulation on the Israeli capital market.
Dana Nayer, Is it Possible to Compete with Banks? Attitudes of SMEs 
toward Non-Bank Credit

SMEs are a major factor in the growth of Israeli market. Nevertheless, SMEs access to funding and credit was and still remains limited and complicated. This problem casts a shadow on SMEs survivability and future development. The emerging market of non-bank credit appeared to offer an additional source of finance other than bank credit, but attempts to integrate this market into the SME credit market has not yet been successful.        
In this study, using a quantitative method, we explored the perceptions and attitudes of SMEs toward non-bank credit market as a possible alternative to the bank credit market.  

525 SME owners participated in the study. The questionnaires included questions about utilization of credit and its terms as well as regarding attitudes and perceptions to non-bank credit. Main findings implicate that less than 1/4 of the participants that received any kind of credit for their business used non-bank credit. We also find that the attitudes of groups within the participants (e.g. men vs. women; low and average income earning participants vs. high income earning participants) differ in their attitudes toward non-bank credit, mainly regarding information security and availability of information about non-bank credit. Another finding implicates that younger SMEs and older SME owners will tend to approach this source of funding.      

A major conclusion of this study is that it is probable that non-bank credit market can compete with bank credit for SMEs. Some barriers to this goal were detected, few of them are substantial. Among these barriers are: lack of trust of SMEs in non-bank credit organizations, lack of available information regarding non-bank credit and high interest rates in the non-bank credit market. 

We argue that the scarce research in this field makes it difficult to monitor changes in competitiveness of the credit market. Future research and data collection are therefore suggested as well as few practical solutions.     

