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Holiness (Kedusha), Sexuality and Gender in Contemporary Orthodox Halakhic Writings

1. Research Program

1.1 Scientific Background
This study seeks to understand the relationship between holiness, sexuality, and gender in contemporary Orthodox halakhah by examining two case studies that preoccupy contemporary religious society in Israel: the concept of qol be-ishah ‘ervah, “a woman’s voice is nakedness,” as an example of halakhic-gender constructions of women as sexual entities; and the ways LBGTQ identities are constructed, in terms of their gender and sexuality, in contemporary halakhic writings. The study will investigate how cis and trans male and female genders and sexualities are constituted and shaped vis-à-vis the category of holiness; what role does sexuality play in the nexus of holiness and gender; what are the gender attributes of a holy human being? In other words, it will try to understand the "hierarchies of holiness" among men, women, and nonbinary people with different sexual orientations. 
Holiness is a key religious category; the religious world cannot be understood without it (Durkheim 1995; Eliade 1957; Otto 1999; Douglas 2002; Asad 2003; Berkowitz 2004; Dan 1998; Horwitz 1994; Sharbat 2011). Religious human beings are called on to be holy in every aspect of their lives, observing the precepts, rituals, and daily practices in order to move closer to the deity. But does holiness imply a contraction or limitation of the sexual? Are there genders that cannot reach higher degrees of holiness because of their excessive or illegitimate sexuality? Modern halakhic studies have yet to deal sufficiently with these questions. 
The relationship between holiness, sexuality, and gender first comes up in the Bible. Knohl (2007) defined the biblical concept of holiness as denoting the separate and sublime—first and foremost the deity. In the Bible, holiness emanates from God, depends on His presence, and effuses onto all who are closely linked to Him. The holiness of places, too, derives from God’s presence; when this is removed, the place is no longer sacred (ibid. 116). When it comes to the relationship between holiness, sexuality, and gender, however, Knohl identifies two separate axes. On one, sexuality represents the deity, in whose image both male and female were created (ibid. 27). On the other, divine holiness is ipso facto incompatible with human sexuality; to some extent this fits with Otto’s emphasis on the mysterious and numinous aspect of a God who exceeds the bounds of human conception (ibid. 26; Otto 1999: 10–67). The total disconnection between holiness and sexuality appears explicitly in the instructions to the Israelites to prepare for the giving of the Torah and identifies sex with females (“do not go near a woman”) (Sharbat 2011: 21). On the other hand, the list of illicit relationships in Leviticus 19 clearly links holiness to the avoidance of forbidden forms of intercourse, but not of sex itself (“Be holy because I, the Lord your God, am holy” [Lev 19:2]; Rosenstock 2008). 
Horwitz agrees that holiness is, inter alia, an attribute of the deity and that biblical verses cannot provide a single uniform sense of the term (Horwitz 1994: 135). A survey of the history of the concept of holiness in Jewish tradition, from the Talmudic sages through the modern era, finds a whole series of ideas that have been attached to it: fear and trembling in the presence of the Lord; the distinction between the pure and the impure; the avoidance of improper sexual relations; observance of the precepts; imitatio Dei; asceticism and cleaving to the deity; moral and ethical conduct; and more. Horwitz believes that three schools can be identified: one that sees holiness as bound up with an ethical mission; a second that emphasizes cleaving to the Lord; the third, which associates holiness with time, place, and even certain individuals (ibid. 154). She did not directly address the relationship among holiness, sexuality, and gender. She treats the genealogy of the concept of holiness only within Jewish tradition. 
Dan (1998) drew the clearest line between Jewish and Christian ideas of holiness. He believes that over the generations the concept of holiness acquired a Christian sense that has no Jewish parallel, one that demarcates the sacred from the profane, which is religiously neutral (ibid. 7–8). In Christianity, the profane, despite being legitimate and an accepted part of reality, is excluded from the domain of the holy. But in the spiritual world of Judaism, as it coalesced in the Second Temple period and continued to develop after the emergence of Christianity, “profane” is a relative concept that describes the relationship between greater and lesser holiness, as measured by the nearness to or distance from God; but holiness is always present. Dan maintains that the dominant notions of holiness today, as developed by Rudolf Otto, William James, Mircea Eliade, and others, are all based on the Christian experience: holiness penetrates the realms of the profane, sanctifies it and marks it off from the profane, which continues to exist beyond it. James states this explicitly when he describes a universal holiness with spirituality at its center—which he believes common to all religions. One result of this sense of holiness is an aspiration for asceticism and purity, understood as essential for purging life of its animalistic sensory elements; a life of holiness means strengthening the ties to the spirit and moving away from the contamination of the profane (James 2010: 178–80). 
As for the relationship among sexuality, gender, and holiness, despite the new attention to it in Judaic studies with regard to the body and sex (Biale 1992, Eilberg-Schwartz 1992; Boyarin 1993, Fonrobert 2000, 2007; Rosen-Zvi 2010, 2012; Levinson 2022), to the point that some have called it the “corporeal turn” (Kirshenblatt-Gimblett 2005), the main thrust of the research focuses on the Talmudic sages, does not explicitly address the interplay of the three (except for a few that will be discussed below), and, above all, does not include modern halakhah—which is what the present study proposes to do.
Boyarin highlights Talmudic culture’s encounter with the impulses, sex, and femininity and the Sages’ positive attitude towards them. He defends the thesis that Talmudic Judaism assigned to the body a role that other cultures associated with the soul (Boyarin 1993: 5). 

The importance of this distinction cannot be underestimated: the notion that physical existence is but a “shadow” of the true essence (the soul or the spirit) facilitates reduction and even denial of the value of sexuality and procreation. In contrast, an emphasis on the body as the definitive site of human significance and essence does not foster reduction of those values. Rosen-Zvi’s study (2012) of the sotah ceremony as constructed in the Mishnah places the rabbinic concern with the female body at its center. He identifies the mishnaic version of the biblical ceremony (which he adduces was not carried out) as another manifestation of the rabbinic treatment of the threat of female sexuality and attempt to address it. Other studies by Rosen-Zvi challenge the prevailing trend in current Talmudic research that locates the evil inclination (yetser ha-ra) primarily in sexual contexts. This trend adduces an almost inescapable conclusion: that the evil inclination functions according to the known rabbinic gender definition, which constructs women as attractive and seductive and men as either prone to seduction or forced to battle their inclination. In such a context, there is almost no room to speak of women’s sexual drive. Rosen-Zvi’s complex portrayal of male yetser raises new questions regarding its gendered characterization (2000, 2009). 
Although these studies deal with sex and gender in Talmudic thought, they do not explicitly consider the relationship between sex and holiness (Kosman 2022). Kosman, and subsequently his students, argue consistently that we can already find in the Talmudic literature close ties between sex and holiness, especially in its aggadic stratum (Kosman 2007, 2022). For example, he identifies a tie between the intimate element in several Talmudic tales and the dimension of holiness (Kosman 2007: 141–56) and asserts that the Sages’ literary works shaped, in a rather bold fashion, God’s holiness as embedded in the life of the erotic and sexual body (Kosman 2022: 105). In addition, he does not see any connection in the Talmudic literature between sexual relations that comply with halakhic directives and the effusion of the Divine Presence (Kosman 2022: 124). 

Following Kosman, Sharbat suggested that the many sexual images that the Sages incorporated in their legends about the Temple service (Sharbat 2011: 131–83) be seen as a sequel to the positive attitude towards sex in the Bible, as noted by Knohl. Similarly, Hevroni proposed that Talmudic stories about sexual desire are linked to its spiritual aspects and not only a bodily need, as might be inferred from Boyarin (Hevroni 2018: 480). 

Satlow noted the gendered aspects of holiness in the Talmudic literature. He pointed out that in rabbinic thought, activities associated with holiness cannot take place in the presence of male nakedness, i.e., exposed genitalia (Satlow 1997). He distinguished the construction of male nakedness from that of female nakedness and their respective relationships with holiness. Rabbinic sources, he asserted, conceive of female nakedness as a symbol of sexuality and dissolute behavior, but not necessarily as an offense against God that would be an obstruction to holiness (ibid. 440, 454; Levinson 2011: 70). This distinction is particularly interesting in the context of hierarchies of holiness, because it suggests that women were not regarded as full religious subjects who have a relationship with the holy. 

In the Middle Ages we find the identification of sexuality with holiness by authors who gave their works in this genre titles like Rabbi Avraham ben David’s The Gate of Holiness and the “Letter of Holiness” (erroneously attributed to Nahmanides) (Marienberg 2022). 

But other medieval thinkers did not see the matter this way. As noted by Kosman (2007: 153–56), the “Letter of Holiness” takes bitter issue with Maimonides and Nahmanides, who denounce sensory pleasures as filthy, bestial, and disgusting. Levinson (2011) found a similar inclination in The Book of the Pious and emphasized the stringent sexual morality and the central role of the battle against the impulses, as well as the favorable evaluation of Christian monasticism for its success in overcoming the “female nuisance.” 

Contemporary halakhic literature, particularly that associated with the Ultraorthodox, is replete with guidebooks to sexual relations according to halakhah, with titles such as The Book of Holiness, Knowledge of Holiness, and Be Holy (Marienberg 2022). But when it is question of women’s presence at religious rituals, delivering a homily in the synagogue, or equal participation in divine worship, women are identified with sexuality and barred from involvement in the holy (Irshai 2010). In other words, the relationship between sexuality and holiness is complex and paradoxical. If sexual activity is sacred, how and when does it become sanctified or, on the contrary, rendered antithetical to holiness—and by which gender (Marienberg 2004)? Is the incompatibility of sexuality with holiness merely functional, in that strong sexual thoughts are a distraction that occludes manifestations of holiness? Or is there something deeper in the essential meaning of the two concepts that causes them to converge and diverge at once? Does the human body (male, female, trans, and non-binary) somehow interfere with the manifestation of holiness? 

As we have seen, the scholarship has considered mainly sexuality, and gender and devoted less attention to their connection to holiness in ages past; but it is still in its infancy with regard to contemporary halakhah (Seri 2008; Mor-Yosef 2022). I hope that my project will begin to fill this lacuna. 

The study will proceed along two axes: First, can women and LBGTQ people participate equally in “matters of holiness” with straight cisgender adult males. Can a homosexual or transsexual serve as a rabbi, a Torah scholar, or a prayer leader? Why can women be considered Torah scholars and even halakhic authorities (a social phenomenon that has only recently begun to spread in liberal-religious society: Ross 2021; Cooper 2021)—but the sound of their voice during prayers (by delivering a homily or reading from the Torah) is beyond the pale even in most Modern Orthodox communities? Second, to what extent does the physical presence in sacred spaces of women’s bodies and voices or of LGBTQ people “damage” holiness? Should this “damage” be understood using essentialist categories, related to a “natural” sexual identity that needs to be controlled (Yinon and Rosen-Zvi 2010)? Or should it be understood functionally, a matter of practices, dress codes, and level of halakhic obligation? I will examine how contemporary halakhic writing constitutes gender (female/male/nonbinary) vis-à-vis sexuality and holiness. Is female sexuality a natural or metaphysical element that cannot be obscured, and women’s very presence in sacred spaces “obstructs” the manifestation of holiness? Can male sexuality impair holiness in a similar way? Most Orthodox authorities hold that trans women are halakhically men (Hirsch 1972/3; Shafran 1999; Evers 2001), even though they look like women. Does this mean that trans women challenge the holiness, sexuality, and gender nexus? 

These two axes raise other questions about “hierarchies of holiness.” The dominant Orthodox halakhah is that “All ‘matters of holiness’ are recited only in the presence of ten, as it says: ‘I will be sanctified in the midst of the children of Israel’ (Lev 22:32). […] The ‘ten’ for matters of holiness must be adult free males, not women, minors or slaves” (Encyclopedia Talmudica 6, s.v. “Matters of holiness”). Can we extract from this that there are “hierarchies of holiness,” with straight cisgender adult men at the top and straight cisgender women at the bottom? Do LGBTQs disrupt this gendered ordering? Can men who are not heteronormative be counted for “matters of holiness” alongside straight men? Do transgender men have the same relationship to holiness as cisgender men? Are cisgender women inferior to trans men? My study will survey and analyze halakhic literature (in print and online) relevant to these topics. It will include texts by the entire spectrum of Orthodox society, Sephardim and Ashkenazim of both the older and younger generation, written in the last fifty years, as new norms of gender equality gradually penetrated the religious discourse and engaged Orthodox halakhists (Barack-Fishman 2001; Hartman 2007; Irshai and Zion-Waldoks 2013; Zion-Waldoks 2015, 2021; Ferziger 2018, 2020; Ross 2021; Sagiv 2018). 
Female Sexuality and the “Problem” of Men
Both Talmudic scholars and feminist writing train the spotlight on the fact that women are assigned responsibility for the ostensible “problem” of men (Satlow 1995; Hartman 2007; Ross 2011; Tikochinsky 2014; Regev 2021). Borrowing Laura Mulvey’s coinage “to-be-looked-at-ness” (Mulvey 1975), Fisher (2009) notes that the Talmudic discourse asserts that women “are not supposed to-be-looked-at” (emphasis in original). However, as in the Hollywood film on which Mulvey focuses, here too the rules for not-looking are dictated by male inclinations and needs. Fisher notes another problematic message regarding female sexual identity that is conveyed by this attitude: women must cover or silence themselves primarily to prevent men from having “impure thoughts”; but the counterpart, that men must cover themselves for the same reason, is absent. The implication is that only men have active sexual desires/needs, whereas women’s sexual drive is restrained and passive (Satlow 2004; Rosen-Zvi 2010). The total absence of halakhic requirements that men cover their bodies to prevent women from having impure thoughts can be interpreted as a failure to recognize women's sexual needs. Hartman (2007) offers an interesting take on this point: liberal culture’s extreme encouragement of the exposure of women’s bodies and religious society’s demands that they be concealed to the maximum reflect the same notion of femininity—women as sexual objects for men. As Irshai concludes with regard to halakhic demands: “The more a woman is hidden, the holier the atmosphere” (Irshai 2010: 70). 
A definitive example of this issue is the polemic in Israel surrounding the Talmudic equation of a woman’s voice with nakedness (qol be-ishah ‘ervah, lit. “a woman’s voice is nakedness,” b Berakhot 24a). Some rabbis have prohibited observant male soldiers from participating in ceremonies where women sing (Ettinger 2011; Ezra 2015). Tamar Ross underscores the male bias inherent in this prohibition:

Women today ask why all the anxiety about the purity of men’s thoughts is not accompanied by any concern about women’s experiences. Has any halakhist made the effort to weigh the spiritual loss suffered by women through the silencing of their voices against the supposed benefit to men? If modesty is a problem for men, why must women pay the price? Moreover, are women’s voices in fact as seductive as they are said to be? A negative answer to that question brings us back to the conclusion that the halakhah imposes inappropriate responsibility on women, for the traditional bounds of modesty are always formulated exclusively in terms of women’s seductiveness to men. (Ross 2011: 47)

Ross’s study is among the few that address the topic of qol be-ishah from a halakhic-gender perspective. But she cites it only as a test case for the jurisprudential question of the degree to which extra-halakhic ideological factors influence the halakhic discourse (ibid.). Kosman and Golan (2004: 357–58) analyzed Jewish sources in the light of psychoanalytic theory and argue that the exclusion of female voices from the public arena was related to women’s seductive sexuality and is a defense mechanism prompted by male anxiety about the threat that females pose to law and order. Amit (2015) examined the original intention behind the Talmudic dictum and concluded that the amora’im gave ervah a rhetorical sense rather than a halakhic meaning. However, these scholars paid little or no attention to contemporary halakhic discussions of the subject and did not systematically analyze the ways contemporary halakhic writings understood the interplay of holiness, sexuality, and gender. Seri’s dissertation (2008) started to fill this lacuna. As far as I know it remains the only comprehensive work on the subject. In the intervening years, however, there have been important developments in Orthodox halakhah that need to be discussed. 
This study will investigate the degree to which the various halakhic approaches take women’s voices as sexual and how they affect women’s participation in sacred spaces and events. However, the issue of a woman’s voice raises interesting ideas about the construction of masculinity as well. What concept of masculinity, as related to sexuality and holiness, emerges from the relevant halakhic responsa? Are men by their nature so weak and seducible? Does this challenge the gendered hierarchy of holiness? Do the liberal responsa on the subject published in recent years (Bigman 2017; Lichtenstein 2012) have different conceptions of masculinity and femininity than those of the past?

1.2 Contemporary Orthodox Halakhic Attitudes to Homosexuality

The literature has few discussions of female homosexuality (lesbianism), perhaps because, although sexual relationships between women are not permitted, it poses a much milder challenge to halakhah than male homosexuality does (Ben-Nae 2016; Englander and Sagy 2013). Kosman and Sharbat, too (2004, 2019), discussed it as part of the broader question of homoeroticism in rabbinic literature and later authorities.
Male homosexuality has become a white-hot topic in Modern Orthodox circles in Israel, engaging both halakhic authorities and religious society as a whole (Mor-Yosef 2022; Farber-Tzurel, 2022; Avishai 2021, 2023; Mor-Yosef 2021, Mizrahi 2020; Irshai 2017a, 2018; Ross 2016; Koren 2006; Lubitch 1996). Orthodox writers in the United States first took on the subject of homosexuality in the 1970s (Lamm 1974; Feinstein 1976), but it remained on the margins. At the time, the main approach was to recognize the existence of a homosexual orientation but to assume that it could be changed. Some thought that homosexuality should be viewed as an illness; thus, a person who violated the prohibition of male homosexual intercourse could be categorized as acting under compulsion and therefore not culpable. 

The recognition that a homosexual orientation is authentic led to an interesting position as to the scope of the prohibition. Rabbi J. David Bleich (one of the heads of the Isaac Elhanan Yeshiva of Yeshiva University) maintained that Judaism bans the homosexual identity per se and views homoerotic attraction as an aberration to be cured (Bleich 1981: 70-71). A majority of decisors who addressed the issue, however, held that the prohibition applies only to the sexual act and that the inclination itself (homoerotic desires or feelings) is not prohibited (Satlow 1994; Boyarin 1997). The dominant trend of the 1970s and 1980s distinguished between the orientation and the act in order to focus on the possibility of “curing” homosexuals. The prevailing attitude today emphasizes the distinction between the sexual act, which is prohibited, and homosexual identity, regarded as a fact with which at least liberal rabbis have come to terms (Lubitch 1996; Irshai 2018; Mizrahi 2020). 

Rabbi Steven Greenberg became the first Modern Orthodox rabbi to publicly reveal his homosexual orientation, in a book published in English (Greenberg 2004). He recounted his own story and his severe distress on the road to the inevitable acceptance of his forbidden sexual orientation; he also emphasized his love for God and his desire to continue to observe the precepts and belong to the Orthodox community. The book sought to arouse sympathy and understanding for the struggles of those who wish to continue to lead a religious lifestyle but cannot give up their sexual identity. Greenberg was the first Orthodox rabbi to propose the possibility of interpreting the prohibition of homosexual relations as applying only to exploitative and humiliating sex. That is, sex between men is prohibited only if it is meant to express the active partner’s power and ownership of the other, in an unequal relationship (ibid. 192). 

The change in attitudes of many Israeli rabbis is not due to Greenberg’s book, however, and must be attributed mainly to their increasing exposure to the personal stories of young religious men who have come out of the closet, thereby demonstrating the authenticity and scale of the phenomena (Mizrahi 2020). There still are rabbis who recommend conversion therapy (although they tend to be affiliated with the Nationalist Ultraorthodox [ḥardal] branch of Religious Zionists) (Mizrahi 2020; Irshai 2018a). Some have even recommended that male homosexuals marry lesbians so that they can fulfill the religious obligation of procreation (Ross 2016; Mizrahi 2020); but this idea has not made headway and most rabbis seem to reject it. Rabbis who strongly identify with Modern Orthodoxy have gradually come to the realization that homosexual orientation is irreversible. They are doing what they can to ease the burden caused by the prohibition of homosexual sex while showing sympathy for the hardships of religious homosexuals.

That being said, only a few Orthodox rabbis have taken a liberal position that permits homosexual unions that include partial or full sexual contact. As I have pointed out, most Modern Orthodox rabbis still ascribe to the Aqedah theology, which finds its fullest expression in the plight of Orthodox homosexuals (Irshai 2018).

1.3 Transgender People and Jewish Studies

Today the field of Jewish Studies evinces growing interest in the phenomenon of trans people, from at least three perspectives: Jewish theology, Jewish sociology, and Jewish law. With regard to theology, Joy Ladin, a Jewish academic and a trans woman, has called for the development of a trans theology (Ladin 2012, 2018a, 2018b); Elliot Kukla, the first transgender rabbi ordained by the Reform movement, has argued that Jewish tradition recognizes that intersex people are created that way by God; they are part of the beauty of creation and should not be assigned to one gender or another, (Zellman and Kukla 2010). Regarding Jewish trans sociology, Oriol Poveda (2017) asked how religious trans people from an Orthodox background negotiate the intersection of gender and religion. Naomi Zeveloff (2014), in a project based on interviews with Jewish transgenders, found that they seek access to the mainstream of the Jewish community while endeavoring to change the way the community “does” gender. Discussions of and suggestions for trans rituals, religious sources of inspiration, and support for trans life within Jewish communities can be found at a number of sites on the internet and in the collection edited by Noach Dzmura (2010). There is also a significant discourse about the rabbinic texts that deals with intersex individuals. Intersex and transgender persons are obviously not identical. Many scholars view the Talmudic rabbis’ ideas about intersex individuals as an indication of gender flexibility. Others, though, consider their approach to be rigidly gender-binary, yet nevertheless try to locate building blocks of Jewish attitudes towards trans people in those rabbinic deliberations (Plaskow 2010; Fonrobert 2007; Kessler 2007, 2020). Max Strassfeld (2016) sees the Talmudic discussion of the androginos (hermaphrodite) and other gender variants as the moment when rabbinic law defined gender as essential. More recently, Strassfeld (2022) drew on the treatment of eunuchs and hermaphrodites in rabbinic literature to present a better and wider picture of how gender operates there. Such individuals challenge the gender binary because they do not perform a stable gender or sex. Despite the relatively rich scholarly discussion of nonbinary persons in the rabbinic literature, very little has been written about their appearance in contemporary Orthodox Jewish law (Gray 2015, 2019; Cohen 2017).

The only book-length work on gender transition and halakhah written by an Orthodox rabbi is Dor Tahpukhot by Idan Ben-Efrayim (2004), which has been analyzed by Gray (2015). Ben-Efrayim’s book received approbations from leading contemporary halakhic authorities, including rabbis Ovadia Yossef, Zalman Nehemiah Goldberg, Shlomo Amar, and Asher Weiss, all from the front ranks of the halakhic and Torah leadership in the Jewish world in Israel and abroad. In this context, Dor Tahpukhot should be understood as the most important contemporary Orthodox halakhic text about gender transition. There are other halakhic discussions of gender transition (Irshai, 2016–2018), but how halakhic authorities have constructed the sexuality and gender of trans people and their connection to holiness still needs to be investigated.

2. Research Objectives and Expected Significance

This four-year research project aspires to uncover, for the first time, the conceptualizations of gender, sexuality, and holiness by contemporary Israeli Orthodox halakhic decisors. It will examine the ways holiness is constituted with regard to gender perspective and explore the connections between holiness, gender, and sexuality through the lens of two issues that preoccupy Israeli religious society today: the prohibition for a man to hear a woman’s voice—qol be-ishah ‘ervah—and the halakhic attitude towards LGBTQs who are members of religious society and its repercussions for the constitution of gender and sexuality and their connection to holiness for cisgender and transgender people, as well as for people whose sexual orientation is not heteronormative. The product will be a catalogue of the attitudes of contemporary Israeli Orthodox halakhic authorities, including a critical analysis of their sources and of how they interpret those sources, as well as the theological implications of their approaches for the nexus of holiness, gender, and sexuality.

The study is expected to be significant in three ways. First, it will fill a gaping lacuna in the study of contemporary Orthodox halakhah on issues at the center of religious society today—gender and sexuality and their relation to the key religious category of holiness. Second, it will classify and map the halakhic responsa written in the last fifty years about qol be-ishah ‘ervah, while examining the ways that women’s gender and sexuality are constructed. This examination will necessarily take account of classical and later rabbinic sources as well and address their attitudes to the place of women in sacred spaces and on sacred occasions. Third, to the best of my knowledge it will be the first study of modern halakhah concerning LGBTQ identities that breaks free of the dichotomy of liberal versus conservative halakhic approaches or strategies to the dilemmas of religious LGBTQ people. It will delve deeper than the existing scholarship and ask questions of a theological nature that relate to the philosophy of halakhah: to what extent can female bodies and bodies with a non-heteronormative sexuality and gender participate in the category of holiness? Finally, it will try to understand the hierarchies of holiness among men, women, and nonbinary people with different sexual orientations.

3. Detailed Description of the Proposed Research

Working Hypothesis and Data Collection
As mentioned, this study will investigate how cis and trans male and female genders and sexualities are constituted and shaped vis-à-vis the category of holiness. What role does sexuality play in the nexus of holiness and gender? What are the gender attributes of a holy human being? Since the study of modern halakhah from a gendered perspective is a relatively new field, my working assumption is that most of the relevant halakhic material has yet to be systematically collected and mapped. 

Accordingly, the first stage of this project (approximately a year and a half) will be spent mapping the relevant halakhic material. I will go back to the basic rabbinic texts and examine the relevant literature of the Rishonim and Aḥronim, tracking the halakhic development of this topic to the present, with an emphasis on halakhic writings since the middle of the twentieth century. At this stage, I will also collect all the responsa about transsexuals and transgenders. I have written about some of the material previously, but not from this perspective (Irshai 2016–2018; 2019). As mentioned above, there has been more attention to halakhic material about male and female homosexuality, but no scholarly analysis to date addresses this material in terms of gender, sexuality, and holiness.

In the second stage, beginning in the second year of the grant, I will embark on a systematic analysis of the halakhic material. The first article I will write (between the middle of the second year and the first third of the third year) will analyze the halakhic development of the concept that “a woman’s voice is nakedness.” This article will break new ground by going beyond the standard presentation of the spectrum of conservative to liberal opinions and the various interpretive strategies taken. I address those as well, of course, but as part of the overall attempt to answer the fundamental question of this project: what is the relationship, if there is one, between gender, sexuality, and holiness? The second article will address halakhic developments concerning LGBTQ people, with the focus on the connections between gender, sexuality, and holiness. The third year of the grant will be devoted to this article. The third article, to be written in the fourth year, will integrate the insights of the first two studies and focus on the hierarchies of holiness that can be perceived from a broad perspective. Are straight adult cisgender men at the top of the scale and straight cisgender women at the bottom? Or do LGBTQ persons upset this gendered hierarchy? Do men whose sexuality is not heteronormative relate to the category of holiness in the same way as straight men? Are transgender men equal to cisgender men in their relationship to holiness? Are cisgender women inferior to them? In other words, this study will explore the degree to which the category of holiness, in the context of gender and sexuality, is in tension with the egalitarian ideal that stems from the notion that all human beings are created in the image of God.
3.5 Preliminary Results

It is difficult to list preliminary results before the project has begun. However, following Gray's analysis of Ben-Efrayim’s Dor Tahpukhot (Gray, 2015), and my own brief analysis of the book (unpublished yet), I have realized that some of his assertions are surprising and of great interest for this project. Ben-Efrayim holds that genitals are not the essential sign of gender and that not everyone must be classified as belonging to one gender or another. In other words, the male/female dichotomy is not necessarily natural, and gender (the “soul”) takes precedence over biological sex. But the Orthodox halakhic tradition ostensibly rejects the feminist claims that gender is a social construct and that we must distinguish biological sex from gender. Queer theory’s rejection of biological essentialism appears to be even more at odds with Orthodox halakhic tradition; at first glance, Orthodox theology and queer theory are utterly incompatible. My reading of Dor Tahpukhot, however, has uncovered halakhic complexities that undermine the common assumption about the rigidity of Orthodox halakhah regarding gender crossing. According to Ben-Efrayim, transsexuals should be included in the community and can pray in the men’s or the women’s section of the synagogue in accordance with their external, preferred gender. Trans men can wear a tallit and put on tefillin (although without a blessing). Both trans men and trans women are permitted to have a sex life with their partners. The repercussions for the concept of holiness of these gender and sexual constructs, as they relate to transsexual people, still require analysis. Nevertheless, these preliminary results indicate that Orthodox halakhah incorporates attitudes in these matters that are far more complex than one might have expected.

4. Research Design & Methods

4.6 Feminist Gender Scholarship of Modern Halakhah
The present study is part of a wider endeavor to explore the loci and methods by which gender identities are constructed in the halakhic tradition. This topic is already well developed in the scholarship about the rabbinic literature and Jewish culture of Late Antiquity. One can identify two central paradigms in the scholarship on rabbinic literature. The first, which can be described as “critical feminist” (Biale 1995; Rosen-Zvi 2012; Irshai 2019), includes the work of scholars who deal primarily with the critique of rabbinic attitudes towards women. Some authors of this school emphasize the patriarchal and misogynist character of this body of literature (Wegner 1988; Plaskow 1991; Baskin 2002). Others offer a mediating feminist scholarship that highlights legislation that benefits women and improves their status, in an attempt to correct the injustices that pervade rabbinic literature (Hauptman 1988; Aiken 1992; Boyarin 1993). The second paradigm, from the 1990s onward, can be termed “feminist-gendered” (Rosen-Zvi 2005, 2008; Irshai 2019), in which gender becomes the most significant category explored and the questions examined are much wider, extending to identification of the moments, ways, and locations in which gender identities are constructed (Satlow 1995; Baker 2002; Fonrobert 2000, 2007; Kosman 2007, 2008; Rosen-Zvi 2012; Labovitz 2009). This paradigm shift broadened the scholarly perspective to fields that were not focused on women and had been peripheral to the study of rabbinic literature and early halakhah. However, the shift from “critical feminist” scholarship to scholarship focused on gender as an analytical category has not yet taken place in the study of modern halakhah. This project is a first step towards filling this lacuna. The change from a “critical feminist” to a “gendered” paradigm in the study of modern halakhah—similar to the paradigm shift in rabbinic scholarship—will widen the research perspective to include questions that have not yet been addressed or addressed enough. The change from the once ground-breaking feminist perspective to the gender perspective will open up questions about the identity construction of both females and males (and the spectrum between the two) and offer new research sensibilities that derive from theories of gender and masculinity. Masculinity Studies, a growing field in gender studies (Gilmore 1990; Connell 2005; Kimmel 2010), interrogates the social construction of masculinities and is interested in questions such as the modes of socialization of men in communities across the world and at various times in history. Connell, a leading scholar in the field, is uncomfortable with the term “masculinity” as an objective, universal category and argues that “masculinities” is more accurate (Connell 1995). A gender perspective on halakhah will incorporate questions raised by Jewish masculinity studies (Boyarin 1997; Kosman 2009; Levinson 2022). 

4.7 Gender Studies and the Philosophy of Halakhah 

With its broader perspective on gender, the paradigm shift suggested here can also make a significant contribution to the philosophy of halakhah, which attempts to map the worldviews that form the infrastructure of the halakhic culture, to examine the ways they have been constructed and how they function in the halakhic arena, and to critically evaluate the theology that may derive from them. The last few decades have seen significant developments in the study of the philosophy of halakhah (Halbertal 2001; Lorberbaum 2008; Sagi 2008; Zohar 2008). Halbertal (2001) suggested that the philosophy of halakhah has three strata. The first is simply the perception of halakhah as the central and most important expression of Judaism. The second is the concern with the framing concepts of the halakhic system (such as: How does halakhah understand authority? How does it conceive of exegesis and its influence on halakhic norms? What is its perception of truth and fallibility, of halakhic disputes, and so on?). The third stratum relates to the principles, values, and interests that form the background against which certain halakhic principles are created and constructed. Zohar (2008) treats primarily the third stratum and suggests that a concentrated and methodical study of different halakhic statements that articulate shared value considerations will produce what he terms the “halakhic theory” that constitutes an essential base for the philosophy of halakhah. A “halakhic theory,” according to Zohar, is the formulation of halakhic doctrines on different concrete topics based on a systematic and critical examination of halakhic rulings. Only after critical halakhic research suggests halakhic doctrines in different areas (his example is the question of one’s self-ownership in halakhah) will the additional level of the philosophy of halakhah become possible. This philosophy would be constructed inductively, based on a systematic and critical examination of particular halakhic norms in the halakhic and responsa literature. It would identify the principles and values on which they are based and from them formulate a halakhic doctrine in that particular field, thereby contributing and element the construction of a more encompassing halakhic theory. This project proposes to follow this model in its contribution to the philosophy of halakhah and conduct a systematic inductive analysis, based on the examination of different halakhic issues, in order to uncover “the halakhic doctrine” on the question of gender, sexuality, and holiness.

5. Enabling Conditions for this Project

In recent years, I have written about the need for a shift in the study of modern halakhah from critical feminist scholarship to scholarship focused on gender as an analytical category and on the significance of using the tools of the philosophy of halakhah in gender contexts (Irshai 2018a). I have also extensively discussed different religious feminist topics, including the status of women in the Orthodox world (Irshai 2013; Irshai and Zion-Waldoks 2013) and the Orthodox halakhah about LGBTQs (Irshai 2016-2018; Irshai 2017a; Irshai 2018; Irshai 2021). It is now time to raise the bar and ask more challenging questions that go beyond the positivist analysis of halakhic responsa in gender contexts. This study begins to fill the existing lacuna regarding the connections between holiness, sexuality, and gender by addressing two central topics—the prohibition of listening to women’s voices and halakhic attitudes towards LGBTQ people. This project is an opportunity to begin a more complex examination of the ways that femininity and non-heteronormative sexual and gender orientations are constituted and of their relationship to the category of holiness that is so central to religious life.

6. Expected Results and Potential Concerns

Although it is of course impossible to predict where the research will lead, I can say that I expect it to have two important results: First, it will uncover a large corpus of halakhic works that have barely received academic attention and analyze their content. Second, this project will be the starting point of a discussion of questions of gender and sexuality with regard to holiness. 

A possible problem for this study is that I will not find sufficient Orthodox halakhic writing about transgender people. Although I believe that they exist and we just need to look for them, it should be noticed that the research project is not focused exclusively on transgender people. I do hope that even the existing material will provide a reasonable basis for the novel type of analysis I am proposing in order to address questions of sexuality and gender in the context of holiness.
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