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INTRODUCTION	1
a survey of the whole book is given, by analyzing the three interfacing and interrelated arenas that are relevant to persona authorship as a vehicle of cultural control, and its engagement with IP paradigms: text, authorship, and vocabulary. 
A. What is a Persona?	1
The persona is analyzed in the context of our culture, morphing into our cultural text through different stages of Western culture. Thus, the question of persona authorship is the question of who authorizes and controls our culture.
B. “What is an Author” of a Persona	17
1. The Persona as Our Text	17
This section demonstrates the contradiction of the persona as our text from the perspective of cultural studies, while legally denied as “writing” within the Copyright clause of the United States Constitution. 
2. Persona Authorship	19
Authorship is discussed as caught between publicity rights and Gen AI. The primary function of publicity rights is to prevent unauthorized commercial exploitation. The legal doctrine of publicity rights raises many questions regarding the normative boundaries of persona authorship, especially the recent legislative flood, attempting to control Generative AI (“Gen AI”) unauthorized replicas.
3. The Vocabulary of Authorship	33
This section focuses on copyright law's binary vocabulary in contrast to trademark law's, heavily influenced by postmodern thinking. Thus, leading to contradictory concepts of authorship/  
C. Rephrasing Publicity Rights Authorship	40
As the persona is part of our language, this book attempts to converge the arenas of persona, text, and vocabulary by applying trademark law's generic use to copyright law's idea/expression dichotomy, to reduce the exaggerated power given to the persona in her authorship.
I. THE PERSONA – TEXT	48
A. Cultural Studies		48
The arena of the persona-text is composed of two contradictory facets: cultural and legal studies vis-à-vis the preemption doctrine. First, the facet of cultural studies traces the evolvement of the modern persona phenomenon into our recognized text through its history from being recognized for achievement to transforming fame to achievement per se. In addition to analyzing the persona's production, circulation, and consumption as a public commodity, this section analyzes its semiotic importance and the public share in encoding and decoding the persona’s cultural narratives and power.
B. The Preemption Failure	58
The second facet is the preemption doctrine, which is an important tool that could restrain the conjoined authorship of the right of publicity with copyright law regarding its duration. As a post-mortem right, in some states, this conjoined authorship is considerably longer than its copyright law counterpart, thus its cultural control is much stronger. Whereas cultural studies regard the persona as part of our text, the persona is not considered a “writing” within the scope of copyright law as it does not cross the obsolete fixation requirement. Thus, as the persona is not equivalent to copyrightable works in copyright law, it is driven out of the scope of the preemption doctrine. Once the potential restraints of the preemption doctrine are wasted, the persona “writing,” regarding publicity rights as posthumous rights, is far stronger than copyright law, although unacknowledged as such.
Part I Summary:
This part attempted to decipher the arena of the modern persona as our text while reaching contradictory results in cultural studies vis-à-vis the preemption doctrine. Cultural studies regard the persona as part of our language, identity, and aspirations, which all morphed together to make her our text. The persona is not considered writing within the scope of copyright law as it does not cross the obsolete requirement of fixation. Therefore, the potential restraints of the preemption doctrine are wasted, especially regarding publicity rights as posthumous rights, which in some states are far stronger than those provided under copyright law. Consequently, persona authorship leads to the real dilemma of who is granted authorship of our culture legally. 
II. PERSONA HYBRID AUTHORSHIP	65
A. Considerations For Independent Right	65
This section focuses on the first level of the legal infrastructure of publicity rights authorship, attempting to justify publicity rights independently, as a right per se. This level offers a contradictory legal spectrum, ranging from publicity rights inception as a tort of privacy to the restitution paradigm of unjust enrichment; from unfair competition to a right of property. Zacchini’s legacy created a legal hybrid: a conjoined, yet different authorship. This doctrinal failure results in contradictory adjudication, depending on how similar lawsuits are classified. 
B. Copyright Law Infrastructure	70
1. Attribution versus“If”	72
The gist of copyright law authorship is discussed by deconstructing the “If value, then right” (“IVTR”) principle. The “If” component of the IVTR principle attempts to trace to whom authorship is attributed by focusing on the evolution of the attribution concept in Western culture, particularly the revolutionary meaning given to it by Kant, Fiche, and Hegel. While shifting attribution from an external source to the inner talent, is crucial for acknowledging the inspiration of the artist, Kant attributed to the author the act of speech addressed to her audience. For Hegel, however, attribution includes property rights as an integral component of the author’s right to control her creation. Recently, Gen AI has failed to cross the “If” threshold, as authorship is attributed legally only to humans. 
2. Mimesis versus “Value”	76
Hegel’s reconciliation with previous perceptions of “value” reversed the negative attitude toward artists as the ambassadors of mere representations (mimesis) of a third-rate truth, that enhanced feelings, instead of reason. Hegel’s cure to the Platonic obstacles to authorship provides a bridge between the unprecedented originality of the artist as a primary source and art as a manifestation of truth and reason. Consequently, the primary source, truth, and reason are all amalgamated through the will and originality of the agonizing genius.
a) The Direct Originality Narrative	80
The originality myth evolved into two narratives, that are finally conjoined. First, there is the direct originality narrative. Compared with Kant’s vision of authorship as an act of speech, copyright law developed in a contrasting trajectory. Kant acknowledged the modification of the author’s speech by subsequent authors as long as the subsequent authors addressed the public through an act of speech of their own. In contrast, the direct originality narrative flourished in direct legal relation to the expanding evolution of derivative work in copyright law.
b) The Indirect Originality Narrative	83
 Second, originality is essential to the indirect originality narrative regarding moral rights and the idea/expression dichotomy. The moral rights—the most important of which are the right of attribution and the right of integrity—are anchored in the concept of originality, otherwise, they make no sense. The idea/expression dichotomy is based on the originality concept as well. The expression is copyrightable because it is original. The idea, which is meant to be free for future creation, is not free. 
c) What Constitutes Originality?	85
	While originality is the sine qua non for copyrightability, what constitutes originality is still a mystery. In contrast to the artistic neutrality premise resulting from Bleistein’s legacy, the most important vehicles of copyright law meant to create the right balance between authorship and the public domain—i.e., the idea/expression dichotomy and fair use—depend on the artistic taste of whoever happens to be the judge in the case.
3. “Then” Versus Justifications	95
The “then” component of the IVTR principle attempts to justify why certain rights are appropriate to authorship in the mainstream of copyright law—namely, the incentive approach, which is the current dominant approach in American law and focuses on property rights; the Lockean/labor approach; and the personhood approach, which focuses on dignitary rights. These approaches reflect the inner conflict of what kind of rights should justify authorship since its inception: dignitary or property rights.
4. “Right” Versus “Value”	106
The “right” component of the IVTR principle illustrates the hidden evaluation of the conjoined persona and copyright law authorship, namely, how authorship is transformed into ownership.
a) Duration as a Vehicle of Ownership	107
The “right” component of the IVTR principle describes the evolution of the rights allocated to publicity rights conjoined authorship. First, the right of publicity as a posthumous right in the relevant states is analyzed, which is crucial to its cultural control. In terms of its copyrightability, the persona lacks fixation because its personality, whose commercial use is the issue, is not considered to be a work fixed in a tangible form. Therefore, due to its lack of fixation, not only is the right of publicity’s starting point not clear, but it is not subordinate to copyright law. Thus, while not recognized as authorship by copyright law, its ownership is stronger, as in some states the duration of publicity rights is far longer than copyright law’s.
b) Copyright Law: From Authorship into Ownership	113
Publicity rights ownership is enhanced, even in comparison to its copyright law counterpart. While copyright law and publicity rights conjoined authorship are still unsolved, the ownership in this evasive concept differentiates between the two. Indeed, copyright law ownership has grown stronger thanks to the DMCA and the DSM, evolving to be a new mega/para-right: the right to control users’ access to digital media in copyrighted works. However, the DMCA protects online platform providers regarding only copyright infringement claims. Therefore, as copyrighted works and the right of publicity do not share the same safe harbor for online platforms, their ownership differs.
c) Publicity Rights: From Authorship into Ownership	120
The outcome of squaring publicity rights with this new mutation is twofold. On the one hand, the gist of the DMCA is to shield ISPs from copyright liability, once the mechanism of Notice and Takedown is implemented. This immunity is nonexistent regarding user-generated content that violates the right of publicity, as it is not considered copyright infringement. On the other hand, once publicity rights ownership is not subordinate to the DMCA, § 230 of the CDA is the relevant legislation to shield ISPs from liability for violating the right of publicity. Contradictory adjudication interprets § 230’s limitations regarding its scope and essence vis-à-vis publicity rights. First, it is still unclear if publicity rights under state law are excluded from § 230. Second, there is no consensus that a publicity right is an IP right. Accordingly, each court carves out a new immunity versus publicity rights for ISPs.
C. Towards Boundless Authorship	126
Whereas copyright law and publicity rights conjoined authorship share a similar theoretical infrastructure, publicity rights are not subordinate either to copyright law’s internal constraints, such as the idea/expression dichotomy and fair use, or to external constraints such as the misuse doctrine. 
1. The Failure of Copyright Law’s Inner Restraints	126
The transformative use that was meant to square publicity rights with the First Amendment is problematic, as the commercial speech embedded in publicity rights makes it less defensible, especially in a world that amalgamates news, entertainment, and commerce.
2. The Failure of External Restraints	129
This section argues that the copyright law and publicity rights conjoined authorship created boundless authorship, unrestrained by external doctrines such as the misuse doctrine and the good faith doctrine.
Part II Summary:
Part II discusses the arena of the right of publicity conjoined authorship with copyright law and its evolvement into a legal hybrid, as it is based on two interfacing levels. First, this part focuses on the legal level that attempts to justify publicity rights authorship’s legal infrastructure independently, as a right per se. This level offers a contradictory legal spectrum, ranging from publicity rights inception as a tort of privacy to the restitution paradigm of unjust enrichment; from unfair competition to a right of property. Second, in the context of Zacchini’s legacy, which embedded the right of publicity in copyright law, this part explores what constitutes authorship in copyright law by deconstructing the IVTR principle. 
In addition, this part argues that the copyright law and publicity rights conjoined authorship created boundless authorship, unrestrained by either copyright law’s internal restraints or external doctrines such as the misuse doctrine and the good faith doctrine. Therefore, authorship is devoured by ownership.
III. AUTHORSHIP AND VOCABULARY	134
Part III focuses on the third arena: the arena of the monolithic Enlightenment vocabulary of the current copyright law axis versus postmodern vocabulary as embedded in the parallel axis of trademark law, thus rendering different interpretations of what constitutes authorship.
A. Copyright Law’s Binary Vocabulary	134
So far, copyright law has zealously preserved the binary thinking that derives from Kant and Hegel’s perception of the human will as subordinate to rationalism and absolute truth, which is inseparable from their monolithic thinking and vocabulary, thus leaving us not only with the legacy of the author as the agonized genius but with the sole and exclusive control of originality and authorship.
B. Postmodern Vocabulary	137
The rejection of the Enlightenment as a whole, and one-dimensional cultural perception in particular, was enacted by postmodernist approaches in three areas, namely, the abolishment of the meta/grand narratives, the dismantlement of cultural hierarchy between a source and its representations, and the defiance of the text’s “closeness.” Challenging the closeness of any artistic work by a single author as the ultimate custodian of originality opens the door for its users, who keep designing it according to their needs. Thus, authorship is a collective process.
   1. “If Value”										 139
This section examines the ample postmodern vocabulary and semiotics, focusing on Derrida, Barthes, Foucault, Baudrillard, Deleuze, and Guattari, the common theme of which is the shift from the center to the periphery while abolishing their borderline. This way of thinking is consistent with questioning the very value of the author as a vehicle of social control representing the center of the old order.
   2. “Then Right”									 143
The rich postmodern vocabulary offers a different perspective on rights and their justifications, once the old concepts of originality and authorship are challenged. Applying Derrida’s “trace,” as “value” no longer is attributed to the author as a creator from the abyss but as a discoverer of what already existed, I suggest rereading the “then right” components in our equation through an innovative survey of the evolution of the public’s authorship through major stages in Western culture, from Greek tragedies to the Shakespearian's fools; from Dickens to Hemingway (see also appendix I).
C. From Vocabulary to Theory	146
This section analyses how postmodern approaches are demonstrated in legal scholarship. Applying postmodern vocabulary to new theories that acknowledge the persona as part of our “mega-langue,” and expressive genericity, or classify it as a floating sign, imports not just the occasionally chosen concept, but the whole postmodern arsenal that produced it.
D. From Theory to Practice	150
Postmodern thinking and vocabulary shifted from theory to practice in trademark law’s two prongs. Both prongs of trademark law evolved to use a different vocabulary than the conjoined authorship of copyright law and publicity rights in three crucial areas that rendered publicity rights authorship so problematic: the parody/satire dichotomy, hybrid speech, and the First Amendment. Thus, trademark law vocabulary succeeds in what publicity rights transformative use fails. What unifies all this adjudication is a perception of the concept of use and users that is different than copyright law, in which persona authorship is embedded. The use that transforms brands and celebrities into the public’s vocabulary renders them generic signs, no longer protected by trademark law, thus reshaping anew the concepts of originality and authorship.
1. The Prong of the Triad Model	150
Whereas the prong of the classic triadic model of trademark law was meant to prevent customers’ confusion by identifying the source of the protected mark and differentiating it from others, the prong of dilution addresses the weakening or degrading of its ability to distinguish only one source. However, the triad is practically obsolete, as trademarks morphed into commodities in their own right, working their way into our metalangue and evolving into “expressive genericity” that is distinct from their competitive and commercial aims, such as identifying the source of goods and distinguishing them from others. Regarding authorship, the users who transformed the brand into a genericized trademark are its new source, not the original trademark owner.
2. The Prong of Dilution	152
The second prong evolved toward the protection of goodwill, culminating in the enactment of the FTDA and protecting the same values of copyright law: the expression, as distinguished from the idea. Originally, trademark infringement caused consumers to confuse one signifier with another concerning the same referent, thus damaging goodwill. Therefore, trademark law attempts to protect an exclusive idea as embedded in the signified, whereas dilution protects distinction to prevent the weakening of the signifier, thus protecting an expression, that was under copyright law.
3. Postmodern Vocabulary in Trademark Law	154
The history of trademark law adjudication proves that in terms of balancing authorship versus the First Amendment, it always prevailed over publicity rights adjudication.  This argument is demonstrated through the evolvement of seminal precedents that expose the legal outcome of postmodern vocabulary in trademark law.
The serial cases concerning the late Diana, Princess of Wales (“Princess Diana”) illustrate how nominative use deals better with both publicity rights and trademark nominative fair use, once a celebrity morphs to be part of our language. The Mattel v. MCA cases, tried in the United States Court of Appeals for the Ninth Circuit, illustrate how the two prongs of trademark law converge regarding postmodern vocabulary in the context of the “Barbie Girl” parody of Barbie. In addition, in Matal v. Tam and Iancu v. Brunetti, the Supreme Court of the United States found commercial speech in trademark law defendable under the First Amendment, which is still a far cry from publicity rights' adjudication.
Part III Summary:
	This part focused on the third arena—the arena of vocabulary—as reflected by two contradictory axes: the monolithic Enlightenment vocabulary embedded in the copyright law axis versus postmodern vocabulary embedded in the parallel axis of trademark law. The Enlightenment era’s legacy of the author as the agonized genius in charge of the sole and exclusive control of originality and authorship was transformed into copyright law’s binary thinking. Consequently, copyright law’s vocabulary recognizes only the author whose originality is conceived from the abyss, whereas inspiration is considered plagiarism.
		The contrary axis of postmodern vocabulary that rephrased new concepts of originality and authorship is discussed in three stages. First, there is the transition of postmodern thinking into its vocabulary. Second, there is the shift from postmodern thinking and vocabulary to legal theories that contest the current perception of copyright law’s authorship. Third, there is the shift from theory to practice, as manifested in trademark law regarding the main problems of publicity rights authorship: the parody/satire dichotomy, the hybrid speech involving commerciality, and the First Amendment.
		Regarding vocabulary, the most important postmodern concept regarding the persona is the “floating sign”/“empty signifier.” This concept converges all the benchmarks of postmodernism, namely: the abolishment of the meta/grand narratives, the dismantlement of cultural hierarchy between a source and its representations, and the defiance of the text’s “closeness” by acknowledging the users as collaborators in authorship. The gist of the floating/empty sign is its lack of source, thus letting its users attribute to it the meaning and longing of their own making, which characterizes the generic use of the persona, once it is rendered part of our language and text.
		While the legal theories adopting postmodern thinking and vocabulary were not absorbed by copyright law adjudication, the metamorphosis of the persona into our cultural text was acknowledged to mean floating/ empty sign, equal to trademarks’ expressive genericity, thus importing not just the occasionally chosen concept, but the whole postmodern arsenal that produced it. The shift from theory to practice evolved in trademark law’s two prongs. 
		Both prongs’ adjudication, while using postmodern vocabulary, solves what publicity rights’ transformative use fails to do, especially regarding the commerciality trait that avoids squaring publicity rights with the First Amendment. A different perception of the concept of use and users than is found in copyright law is the leitmotiv of trademark adjudication. Trademark law adjudication acknowledges the transformation of the persona into the cultural text and vocabulary of its users by rendering celebrities and brands as generic signs, no longer protected by trademark law. Thus, originality and authorship are reconceptualized.
IV. Digital NIL Authorship									 174
Part IV illustrates how authorship is caught in a crossfire between publicity rights and Gen AI regarding the massive steps toward enacting the digital NIL, as both the recent United States Register of Copyrights report and the Patent and Trademark Office NIL roundtable (“USPTO NIL ROUNDTABLE”) converge publicity rights problematic infrastructure as a legal hybrid, on the one hand, and the flawed mechanism of the DMCA, on the other hand.
    A.	Analyzing Our Anxiety About Digital Replicas					 178
While both the Register of Copyrights report and the USPTO NIL roundtable attempt to solve the challenges of digital replicas by filling the missing gaps in the current legislation offering new federal laws, the recommended tools and measures are heavily influenced by publicity rights evolution, on the one hand, and by the DMCA, attempting to deal with technological challenges to copyright law, on the other hand.  
       1.	Preliminary Concerns: Can a Federal NIL be enacted?				 179
This section reflects the outcome of publicity rights as a legal hybrid because it claims the NIL is the counterpart of unoriginal facts, thus out of the scope of IP legislation due to Feist, holding no copyrightability for ideas. The same problem recurs with the issue of style: should it be considered a personality trait protected under a federal NIL law?  
       2.	Preliminary Concerns: The Classification of Digital Replicas			 181
Regarding digital replicas, two major aspects should be dealt with, regarding their classification. First, is it a new right, requiring new legislation, or a publicity right in a new technological disguise? If so, should it be a property right, the same as its legal inspiration? The miscellaneous and contradictory answers given by different stakeholders leave all publicity rights problematic authorship infrastructure intact, while ownership in digital NIL is enhanced. The same blurry classification applies to digital NIL regarding its application on ISPs' liability, as IP infringements committed on their sites, are not excluded from liability according to § 230(e)(2) of the CDA.
       3.	Preliminary Concerns: Will Digital Replicas Be Preempted?			 186
Discussing the contours of the new digital NIL right, the Register of Copyrights report ends with the recommendation of no preemption at all.  The birth of the new IP right as already flawed is demonstrated in this suggested hierarchy, because if the state laws are left untouched, their current legislations, as proved by Tennessee's ELVIS Act and California’s AB 1836 are heading toward worsening the current legal perils of publicity rights in terms of exaggerated duration and vis-à-vis the First Amendment. Stakeholders taking part in the USPTO NIL roundtable shape their opinions and recommendations concerning this crucial issue according to their positions, thus delineating the publicity rights map of interests as well.
    B.	The Smoke versus the Fire: Delineating NIL Authorship				 189
       1.	The Maze of Digital NIL Authorship							 189
Four layers mark the current legal maze regarding digital NIL authorship. First, the components of human authorship are based on the contested originality and fixation concepts, none of which fit current creativity and technology. Second, transformative use as the general code for the mechanism offered by either copyright law internally, or by the First Amendment, is even harder to delineate in terms of authorship versus its boundaries. Consequently, before trying to understand the judicial mase of fair use, the problem starts with its blurry classifications amidst a spectrum shifting to and fro, from a weak privilege to a right. Third, the authorship of publicity rights is even harder. The blurry boundaries concern the delineation of authorship itself, as the construed image of the persona/celebrities is not only their own but their fans, as well. Fourth, while digital NIL is considered, already heavily influenced by publicity rights problematic infrastructure and practice, Gen AI that enhanced it is currently out of authorship scope, preserved for humans only. Regarding the digital NIL, its legislation is supposed to deal with four layers of unsolved authorship, yet relates to none.
       2.	Hohfeld's Legal Relations as an Organizing Principle				 191
This section analyses Hohfeld's legal relations theory as an organizing principle. So far, while some components of what constitutes “right”, such as privilege, power, and immunity can be adapted to both the Register of Copyrights report and the USPTO NIL roundtable, the most important concept of claim-right is obscure and misleading. 
       3.	The New Phenomenon of Digital NIL Authorship					 193
The real challenge that is still unsolved regarding Gen AI authorship, is that due to the main characteristics of Gen AI, first, the ability for self-learning makes its future creation unpredictable, transforming its outputs to completely different works from their input, and, second, deciding the causation of infringement almost impossible as liability is the contested issue between trainers, designers, users, and ISPs.   
Consequently, a new legal hybrid is born. Both the Register of Copyrights and the USPTO NIL documents deal with digital NIL as a new tort, from a claim-right's perspective, focusing on a vast spectrum of harms, caused by unauthorized use. Yet, the privilege's perspective, as the opposite of the Hohfeldian legal relation to duty, speaks in terms of fair use, appropriate to IP laws.  Hence, so far, because Gen AI authorship might have too many parents, it ends a legal orphan. 
Part IV Summary:
Part IV illustrates how authorship is caught in a crossfire between publicity rights and  Gen AI. The digital NIL authorship as a new legal hybrid derives from four unsolved layers of authorship. First, regarding the conjoined authorship of publicity rights and copyright law, the false narratives of originality and fixation are still intact. Second, regarding the hybrid speech that weakens First Amendment protection vis-à-vis the commercial aspects of publicity rights, no improvement is offered. Third, what constitutes publicity rights authorship, which is supposed to be the base of the digital NIL is yet unsolved, considering the unacknowledged part of the users in the celebrity/persona creation. Fourth, our legal system refuses authorship to non-humans, although human authorship is not specified either in the IP clause of the United States Constitution or in the Copyright Act.  
Not only does the digital NIL, as the digital extension of publicity rights, suffer from the same problem of classification that makes the latter so dangerous, but the mechanism mostly recommended for ensuring ISPs' exemption from liability resembles the Notice and Take Down of the DMCA, regardless of its failure in terms of diminishing the public domain. In addition, the Register of Copyrights report's recommendation of no preemption enhances the already current legislations, such as Tennessee's ELVIS Act and California’s AB 1836, which strengthen publicity rights at the expense of the First Amendment. Focusing only on the unauthorized risks of the digital NIL, a new legal phenomenon is created, speaking the language of torts while ignoring their most important concept of who is considered their author, which is a different question from who owns the personal traits. Thus, a new legal hybrid that perpetuates all the current flaws of publicity rights and the DMCA mechanism was created, devouring authorship by ownership.
V. CONVERGING TEXT, AUTHORSHIP, AND VOCABULARY	202
Part V focuses on the cultural price of persona-boundless authorship and, consequently, attempts to converge the three arenas of persona-text, authorship, and vocabulary to create a better balance between the right of publicity and the public domain.
A. The Cultural Price of Publicity Rights	203
Beebe and Fromer’s research concluded that about three-quarters of the language and images in our use might subject us to liability for trademark infringement.  Consequently, our public domain is greatly threatened by publicity rights. As a result, a different reading of what means persona authorship is required.
B. Transforming Genericide into Persona Authorship	205
Transforming trademark law’s generic use doctrine into persona authorship’s legal justification can solve its boundless scope. The current two prongs of trademark law protect the same value that copyright law protects—namely, the expression—in contrast with the idea, the protection of which was trademark law’s premise.  Trademark law’s generic use shares similar theoretical reasoning with the idea/expression dichotomy of copyright law.  First, as the celebrity/brand is part of our language, it can easily be translated into a trademark law generic sign and, thus, severed from its source. Therefore, the users who created the generic use are acknowledged as its author, beyond the scope of infringement, as was done by the Rogers test. 
Regarding the idea/expression dichotomy in copyright law, an idea as a socially construed product is best demonstrated by the persona’s conceptual evolvement. The transfer of the persona’s originality of spirit to the originality of form is either never completed or is not done by her but by her users. From an authorship’s perspective, the same public that transformed a protected trademark sign into a generic sign, rendering it unentitled to protection, is the same public that encoded the persona into his language and subculture.
Part V Summary:
Part V attempts to converge the three arenas of persona-text, authorship, and vocabulary to create a better balance between the right of publicity and the public domain by relating to the persona as part of our language, thus adapting trademark generic use to copyright law's idea/expression dichotomy. As currently perceived, trademark law protects the same value that copyright law protects—namely, the expression, in contrast with the idea, the protection of which was the premise of trademark law. However, while protecting the same legal asset, trademark law adjudication better balances the right of publicity authorship with the public domain than does copyright law.
Although called “doctrinal creep,” what seems to be trademark law’s shortcomings is copyright law’s remedy, and consequently, also the right of publicity, being its utmost contested manifestation of persona authorship. Trademark law’s adjudication regards brands and celebrities as part of our text and language, thus morphing into generic use, out of trademark law’s protection. In terms of trademark law, the persona is no longer the source of its new meaning. In terms of authorship, the users are the authors of the persona’s current use. As both copyright law and trademark law protect the same legal asset, adapting the former in response to lessons drawn from the latter leads to a discussion of copyright law’s idea/expression dichotomy, which makes it constitutional.
Therefore, the persona as part of our speech is easily conceived as an idea. The same public that transformed a protected trademark sign into a generic sign is the same public that encoded the persona into his language and subculture, thus morphing it into an uncopyrightable idea. By recognizing the celebrity as part of our language, we can retrieve the lost authorship in our myths and clichés—namely, the unprotected ideas of copyright law—for the public who construed them, thus interpreting persona authorship anew in terms of cultural control.
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I. Who Owns the Source: Originality as a Chronicle of a Failure Foretold		 216
This appendix illustrates the false myths created by Hegel: philosophy, as the custodian of eternal truth, and the artist's unprecedented originality.
A. What Can We Learn from Nietzsche About the Source?				 218
This section analyses Nietzsche's criticism of the Enlightenment hubris, some hundred years before the collapse of its “grand stories” and the postmodern condition.
     B. What Can We Learn from Jorge Luis Borges About the Source?			 223
This section demonstrates how all the major themes of postmodern thinking are already inherent in Borges' literature.
C. Originality and Origin									 229
This section illustrates the concept of unprecedented originality as a chronicle of a failure foretold by focusing on Van Gogh's painting leading to three contradictory interpretations of its source: from Heidegger to Derrida.  
II. The Evolution of the Media v. the Public	235
This appendix demonstrates how the public's authorship was always dependent on the dominant cultural media, but was never passive.
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III. The Israeli Right of Publicity	243
This section focuses on the Israeli publicity rights doctrine as a legal transplant. Yet, while importing all publicity rights' perils from American law, the Israeli bona fide doctrine as an independent legal pillar might better solve publicity rights authorship in unjustified cases.

BIBLIOGRAPHY	251


2



