Cooperative Venture Agreement between Mobileye Deutschland GmbH and VIA IMC GmbH Infrastruktur Management Consulting

Cooperative Venture Agreement


between

Mobileye Deutschland GmbH, Lütticher Str. 132, 40547 Düsseldorf, Germany

– referred to below as “Mobileye” –


and


VIA IMC GmbH Infrastruktur Management Consulting, Franz-Ehrlich-Str. 5, 12489 Berlin, Germany

– referred to below as “IMC” –


– both referred to below as “Parties” –


on a strategic alliance in respect of future data-based products and services to be developed by IMC, with the assistance of Mobileye, for digital traffic and infrastructure (asset) management 

Preamble — Recitals
[bookmark: _Hlk59103121][bookmark: _Hlk59103096]Having conducted exploratory joint events with potential clients for the purpose of ascertaining their interest and demand for specific potential products and services pertaining to digital traffic and infrastructure (asset) management using Mobileye data as one source, that IMC might develop using its proprietary knowhow, the Parties hereby enter into the following Agreement with regard to the development of such products and services and their promotion and their marketing to potential clients in the Germany-Austria-Switzerland (DACH) region:

1 Subject matter of this Agreement
1.1 The subject matter covered under this Agreement extends to: 
1.1.1 provisions governing the provision of Mobileye’s data to IMC for evaluation purposes; and 
1.1.2 provisions governing the Parties’ intended future joint promotion, marketing, and public relations and communication vis-à-vis potential clients of above-mentioned products and services. 
1.2 Such products and services identified by virtue of the talks conducted to date as having market potential are to be found in Schedule 1 to this Agreement. Schedule 1 is not definitive or exhaustive and may be expanded by agreement between the parties, in the course of the cooperative venture, to include additional or replacement products and services. 
1.3 [bookmark: _Ref67237898]In order to fully assess potential products’ and services’ market potential, the Parties will perform the following: 
1.3.1 intensify the assessment of demand with regard to potential products and services already identified, and further potential products and services, 
1.3.2 engage in joint marketing of potential products and services, and
1.3.3 conduct events, make publications and engage in other communication initiatives for promoting the acceptance and market launch of potential products and services. 
For this purpose, IMC will bring its contacts in the infrastructure and construction sector to bear, whereas Mobileye will provide technical expertise and resources, including, where expedient and on appropriate terms, sample datasets for possible client projects, depending on such datasets’ availability.
1.4 The Parties shall designate respective contact persons in order to 
1.4.1 confer upon and coordinate collaboration, 
1.4.2 develop new use cases so as to expand the portfolio of products and services,
1.4.3 define interim stages, milestones and work packages, 
1.4.4 establish a viable timetable and resource plan, and
1.4.5 jointly carry out the points set out in section 1.3. 
1.5 Subsequent to the market launch of actual products and services (i.e. potential products and services which are determined to have market potential and which IMC therefore offers to the market) (the “Actual Products and Services”), plans have been or will be made to conduct forecast reconciliation reviews and adjustments on a regular basis and to derive corrective actions as needed for the joint achievement of the Agreement objectives.

2 Mobileye provision of data during evaluation period
2.1 [bookmark: _Hlk71549386]Mobileye shall provide to IMC, for an initial development period of 9 months (the “Evaluation Period”), enough but not more than necessary anonymous raw data of German road (the “Mobileye Raw Data”), usable without any further data privacy actions, and IMC may use the Mobileye Raw Data a) to analyse their structure, b) for comparison with other data sources and formats, c) for the internal development of new service concepts which will be and remain in IMC’s sole and full ownership including all respective ideas, materials, drafts, descriptions, etc.. ‘Internal’ means in this case that IMC can use the data only for internal development at this stage, until a second stage, the commercialization agreement between both sides on the products will be developed and is in place.
2.2 In addition to this Cooperative Venture Agreement and on condition that it does not provide for more specific terms of use, Mobileye’s terms set out in Schedule 2 apply.
2.3 The Parties will use reasonable efforts to negotiate a separate agreement (the “Supplementary Agreement”) which will set out the terms (including as to scope and fees) on which IMC may generally use Mobileye data to underpin Actual Product and Services, and the terms on which they shall be offered, marketed and sold as products/services of IMC/the VINCI Group.
2.4 It is clarified that the Mobileye Raw Data and any other data which Mobileye later may make available will continue to belong to Mobileye, and that nothing prevents either Party from developing, offering, marketing or selling products/services similar to the Actual Product and Services elsewhere (other than as set out in section 3 below). 
2.5 For the avoidance of doubt, each party retains ownership of its Background IPR and neither party assigns nor transfers any ownership interest in its Background IPR under this Agreement. “Background IPR” means intellectual property rights (including knowhow) owned, controlled, obtained, or licensed by a Party at any time prior to or during the term of the Agreement, or arising from development of technology created independently of this Agreement. 

3 Non-competition and non-solicitation clause
3.1 The Parties shall use reasonable endeavors to achieve the successful market launch of the Actual Product and Services and shall co-operate in this respect. 
3.2 During the term of this Agreement, Mobileye may continue discussions with third parties set forth in Schedule 3A (an “IMC Direct Competitor”) with a view to entering into an agreement with a similar purpose as this Agreement; however, this shall not release Mobileye in any way from its confidentiality obligations vis-à-vis IMC under this Agreement. 
3.3 During the term of this Agreement, IMC may continue pending discussions with third parties set forth in Schedule 3B (a “Mobileye Direct Competitor”) with a view to entering into an agreement with a similar purpose as this Agreement; however, this shall not release IMC in any way from its confidentiality obligations vis-à-vis Mobileye under this Agreement. 
3.4 The Parties hereby agree not to solicit each other’s employees for a period of twenty-four (24) months from the signing of this Agreement, for the purpose of persuading them to leave the employment of the other Party in favour of the first Party. (This does not prevent a Party from responding to an unsolicited approach from an employee of the other.)






4 Expenses
The expenses for the tasks to be performed by each of the Parties under this Agreement shall be borne by the Parties themselves, save for the following provision. This shall also apply where the Parties engage the services of third parties to perform the tasks incumbent on them. Where third parties are to also be engaged, the Parties shall come to an agreement on the cost situation on a case-by-case basis.

5 Confidentiality and publication 
5.1 The non-disclosure agreement previously entered into by the Parties (at Schedule 4) covers information exchanged under this Agreement, and shall remain in full force and effect for the longer of (i) its stated term or (ii) as long as this Cooperative Venture Agreement and any Supplementary Agreements are in effect.
5.2 All press releases and other announcements pertaining to the project shall be subject to the exclusive mutual agreement of both Parties. 

6 Term and termination
6.1 Upon being duly signed by all Parties, this Agreement shall enter into force. In order to allow time for the Parties to negotiate a Supplementary Agreement following the end of the Evaluation Period, this Agreement shall terminate three months after the end of the Evaluation Period, without prejudice to any Supplementary Agreement that the parties may have entered into which will survive this Agreement according to its terms. (This does not prevent the Parties from negotiating and agreeing a Supplementary Agreement even during the Evaluation Period.)
6.2 Each of the Parties may terminate this Agreement at any earlier time with immediate effect upon reasoned notice to the other Party, where it reasonably believes that the purpose of the Agreement has become untenable for it on account of the conduct of the other Party. Notice of termination shall be given in writing and set out the reasons on which notice is founded. 
6.3 In the event that the purpose of the Agreement cannot reasonably be achieved, the Parties shall discuss how to proceed.
7 Liability
7.1 Liability for any damage or loss incurred by third parties caused during the performance of this Agreement shall be assumed by the Party to whom the cause of this damage or loss is attributable. 
7.2 Other than in respect of breach of the non-disclosure agreement, in respect of IMC’s misuse of Mobileye data, or in respect of Mobileye’s misuse of IMC Background IPR regarding the Actual Product and Services, claims for damages of the Parties against one another, against members of executive management and legal representatives, vicarious agents and assigns shall be precluded where they are not founded on willful intent or gross negligence. Claims for the compensation of damages and reimbursement of expenses of the Parties, including, but not limited to, breach of obligations arising from the contractual relationship or for tortious acts, shall be excluded, irrespective of the legal grounds on which they may be founded. This shall not apply in cases of primary liability, e.g. under the German Product Liability Act (ProdHaftG), in cases of willful intent, gross negligence, due to the breach of material contractual obligations. However, any claim for the compensation of damages and reimbursement of expenses arising from the breach of material contractual obligations shall be limited to the damage or loss that is foreseeable in connection with the respective type of contract, provided that no willful intent or gross negligence is present or liability based on injury to life, limb or health is invoked.
7.3 Any assertion of claims for consequential damage or loss and/or unrealized profits shall be excluded.

8 General provisions
8.1 The inclusion of other parties in the cooperative venture shall be subject to the prior written consent of all contracting Parties. The rights and obligations under this Agreement shall not be transferable unless with the prior consent of the Parties or in the event of any universal succession. 
8.2 This shall be without prejudice to the rights and obligations of the Parties based on general statutory provisions, unless provided for otherwise by this Agreement.
8.3 No subsidiary (oral) agreements exist. Any amendments or addenda to this Agreement shall be designated as such and shall not be legally binding unless rendered in writing. Any waiver of this requirement of the written form must likewise be made in writing.
8.4 If any provision of this Agreement should prove void or unenforceable, this shall not affect the validity of the remaining provisions. Moreover, this provision shall be replaced by a provision that is legally permissible and approximates as closely as possible to the original provision in its commercial substance.
8.5 The Parties shall aim to settle amicably any differences of opinion arising under this Agreement, including any that should arise subsequent to its termination. If this is not possible, then the exclusive place of jurisdiction of disputes shall be Düsseldorf, Germany.
8.6 This Agreement shall be governed and construed in accordance with the laws of the Federal Republic of Germany.
8.7 If this Agreement is translated into German, the English version shall prevail.





Düsseldorf, [date]	Berlin, [date]
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