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The field of working relationships summons issues of ethical behavior daily, beyond legal norms, emphasizing values of human dignity, equality, trust upon the balance between parties within working relationships. Behavioral ethics seeks to define normative patterns of behavior in managing this relationship between an employee and an employer.
The question 'what is ethics?' engaged philosophers around the world since the days of Socrates and Aristotle to this day.[footnoteRef:1] this field finds its expression, among other things, in behavior labor law relationship raising various moral questions, such as the obligation to obey the law.[footnoteRef:2] By examining the concept of behavioral ethics in labor law, we will try to answer the question of what is the appropriate behavior in that field.  [1:  Aristotle's Nicomachean Ethics, Robert C. Bartlett, and Susan D. Collins (eds/trans.), Chicago: The University of Chicago Press (2012).]  [2:  https://lawjournal.huji.ac.il/sites/default/files/2018-01/31.%20%D7%97%D7%99%D7%99%D7%9D%20%D7%92%D7%A0%D7%96%20-%20%27%D7%9E%D7%95%D7%A9%D7%92%20%D7%94%D7%97%D7%95%D7%91%D7%94%20%D7%9C%D7%A6%D7%99%D7%99%D7%AA%20%D7%9C%D7%97%D7%95%D7%A7%27.pdf
 ] 

Intuitively, in a routine, employees tend to accept the organization's behavior. Accordingly, most people, most of the time, also tend to obey the instructions given to them, whether out of habit, by the power of inertia, and in many cases in the absence of much attention to the deeper meaning of the daily actions they must perform as part of defining their duties. As part of the article, we will try to point out the behavior in workplaces that pushes parties to act unethically, when we assume that the employee is subject to moral rights, among them, his right is that his ethics will not be compromised. Unlike the development of labor law rights, as part of protective provisions laws,[footnoteRef:3] the voice of the employee's moral right, as part of behavioral ethics in labor law, is rarely heard. In the relationship between employer and employee, we would like to point out unethical behaviors, which, while not addressed within the law, are undoubtedly improper. [3:  Employment relations in Israel are regulated by a number of sources: constitutional rights, as determined by the Basic Laws mentioned above; Statutory rights, as set out in statutes and regulations; International standards, especially ILO conventions adopted by Israel, but also EU standards, are used by the government and courts as guidelines, even though they are not  binding. For a protective legal legislation, see: Employment Protection Act 1975 (UK), and the U.S. Department of Labor enforces the Fair Labor Standards Act (FLSA), which sets basic minimum wage and overtime pay standards.] 

We do no longer look only at what the law determines about a certain behavior but examine whether the behavior is also appropriate, beyond being legal. Legal but ethically inappropriate behavior provokes a barrage of criticisms. Discussion of ethics became widespread in the context of corporations,[footnoteRef:4] and absent the field of labor law. Therefore, beyond the legal system, the unethical behavior of employers in the workplace can be discerned. This behavior can have varied expressions, from unethical behavior toward employees to behavior that leads the employee himself to unethical behavior in the workplace, towards other employees and customers.[footnoteRef:5] [4:  Bratton,V.K.(2004).Affective morality: The Role of Eemotions in the Ethical Decision- Making Process. Unpublished Ph.D. dissertation, The Florida State University.]  [5:  כתיבה על התנהלות לא אתית בין עובדים
https://link.springer.com/article/10.1007/s10551-011-0889-7
 וכלפי לקוחות: https://link.springer.com/article/10.1007/s10551-017-3752-7 
https://link.springer.com/article/10.1007/s10551-005-1899-0 ] 

Ethical Culture has been defined as a slice of the organizational culture that influences employees.[footnoteRef:6] Behavioral ethics researchers have found links between employees' justice perceptions and employees' ethical and unethical conduct. Organizational justice became one of the most studied organizational behavior topics in the 1990s. [footnoteRef:7]  Although there have been many strides in the behavioral ethics literature, more work is needed to shed light on factors that influence ethics within the workplace. Little is known about employee reactions in the form of unethical behavior to perceived acts of unfairness. Employees' perceptions about the fairness of the treatment they receive from their organizations have been extensively studied,[footnoteRef:8] in a corporate sense, and detached from the legal context of labor law and the relationship between employer and employee. [6:  Trevin˜o, L. K., Weaver, G. R., & Reynolds, S. J. (2006). Behavioral ethics in organizations: A review. Journal of Management, 32, 951–990.]  [7:  Colquitt, J., & Greenberg, J. (2003). Organizational justice: A fair assessment of the state of the literature. In J. Greenberg (Ed.), Organizational behavior: The state of the science (2nd ed., pp. 165–210). Mahwah, NJ: Lawrence Erlbaum.]  [8:  Cohen-Charash, Y., & Spector, P. E. (2001). The role of justice in organizations: A meta-analysis. Organizational Behavior and Human Decision Processes, 86, 278–321; Cohen-Charash, Y., & Spector, P. E. (2001). The role of justice in organizations: A meta-analysis. Organizational Behavior and Human Decision Processes, 86, 278–321; Greenberg, J. (2002). Who stole the money and when? Individual and situational determinants of employee theft. Organizational Behavior and Human Decision Processes, 89, 985–1003; Weaver, G. R., & Trevin˜o, L. K. (1999). Compliance and values oriented ethics programs: Influences on employees’ attitudes and behavior. Business Ethics Quarterly, 9, 315–337; Masterson, S. S., Lewis-McClear, K., Goldman, B. M., & Taylor, M. S. (2000). Integrating justice and social exchange: The differing effects of fair procedures and treatment on work relationships. Academy of Management Journal, 67, 738–749; Masterson, S. S., Lewis-McClear, K., Goldman, B. M., & Taylor, M. S. (2000). Integrating justice and social exchange: The differing effects of fair procedures and treatment on work relationships. Academy of Management Journal, 67, 738–749.] 

A set of etiquette rules exists separately from the etiquette system of the law. Law rules are determined by the official institutions of each state and expressed by provisions, regulations, and judgments. The rules of ethics are usually established by society, gradually evolve without a deliberate hand, and are held in many daily situations, in family, the public sphere, and at work. The law, as opposed to ethics rules, regulates only abnormal forms of behavior, unlike him, ethics also seeks to regulate behavior that the law defines as normative, or indifferent to. [footnoteRef:9]  we hold that, next to the worker's rights under labor law, some of which are part of natural rights, as a person, or within the framework of the labor relationship, there is a need to add the employee's moral right to follow the order of his conscience, which is not protected by law such as other rights.[footnoteRef:10] This right is intuitively identified with a social code of conduct and not necessarily with a legal right. In the case of the employee-facing a dilemma, the employee feels that although his expected conduct does not align with his positions, he is expected to remain loyal to the organization. Studies of workplaces have shown that ideology is affected when the employee identifies an action or requirement for ethical misconduct. In examining the impact on the employee's ethical behavior, external influences towards third parties can be identified primarily. [footnoteRef:11]  [9:  יצחק זמיר "אתיקה ומשפט" מבואות לאתיקה א 21 ,24( אסא כשר עורך, 2009 ;).   ]  [10:   Locke, John (1999). Two Treaties of Government. Cambridge University Press.]  [11:  Alan J. D. Rajan, N. And Wen-Yeh, H. (2011). "The influence of moral philosophy on retail salespeople's ethical perceptions". Journal of Consumer Affairs. FindArticles.com. 24 Oct, 2011.] 

The issue of safety ethics intrigued many people. [footnoteRef:12]  Alongside the obvious impact of work safety towards the employee public, we seek to point to situations in which requirements or organizational culture will adversely affect employees' behavioral ethics toward third parties, those who encounter workplace facilities. The field of hiring by the personnel departments, which includes diverse practices, also consists of a wide range of decision-making regarding applicants.[footnoteRef:13] We would like to point to the impact of the employer's demands, which lead him to make unethical decisions, some of which can be marked as prohibited under the law and some will be labeled immoral but allowed under the law. Cases such as these may occur for example when the employer requests applicants under a certain age, a request that constitutes age discrimination. The employee must consider whether to act following the applicant's benefit and refrain from surrendering to unethical requirements. Also, one can find race and gender requirements, all of which can be requested to be promoted less openly, making it difficult to prove allegations of discrimination against the employer, with the employee required to assist him in an appointment procedure contrary to the provisions of law.[footnoteRef:14] [12:  בנושא זה כדאי להזכיר את המאמר שכתב תומס קראוזה )Krause Thomas .)המאמר פורסם במקור ב: 2007 June,.Today EHS.]  [13:  Riggio E., Ronald [2008]: "Employee Selection", Chapter 4, in:
Introduction to Industrial / Organizational Psychology (5th Edition),
Prentice Hall Publishers, pp. 80 - 123]  [14: https://heinonline.org/HOL/Page?handle=hein.journals/tlr56&div=9&g_sent=1&casa_token=Kfr3bl4O8eEAAAAA:U4EIxsr01LTXUzN7WfB12xmdFEy6aZPAdxpa6T9JbMjHZWtS59H0pwsK1uBJ4kYmNVV8uYZs&collection=journals ] 

The last example is from the field of targeting employees, Murphy and Laksenyak have stood up for the combination of ethics in the sales world. [footnoteRef:15]  To take a deeper look at the ethics issue for sales employees, one must understand how the sales philosophy in the target world contributes to a negative impact on employees' ethical behavior. There is almost no workplace that does not set goals daily. A joint study conducted by Ordonzo Schweitzer Galinsky and Bizerman shows that these goals are urging employees and causing damage.[footnoteRef:16] [15:  Murphy, P. E. and Laczniak, G. R. (1981). Marketing Ethics: A Review with Implications for Managers, Educators, and Researchers. In Review of Marketing 1981, edited by B.M. Enis and K.J. Roering (251-266). Chicago: American Marketing Association.]  [16:  https://www.hbs.edu/faculty/publication%20files/09-083.pdf 
בין שאר תופעות הלוואי להצבת יעדים אלה, הצביעו החוקרים אל עלייה בהתנהגות לא אתית של העובדים. לשם כך, נעזרו החוקרים בדוגמאו של מקרה "פורד פינטו".
וראו גם: Schweitzer, M. E., Ordóñez, L., & Douma, B. (2004). Goal Setting as a Motivator of Unethical Behavior. Academy of Management Journal, 47(3), 422-432 ; Barsky (2007) argues that goal setting impedes ethical decision making by making it harder for employees to recognize ethical issues and easier for them to rationalize unethical behavior; Barsky, A. (2007). Understanding the ethical cost of organizational goal-setting: A review and theory development. Journal of Business Ethics, 81(1), 63-81. מחקר על יעדים אצל שוטרים: https://link.springer.com/article/10.1007/s10551-013-1687-1] 

In this article, we would like to address cases in which there is a small, sometimes daily violation of employee's rights leading to an erosion of his rights. This situation raises two interesting legal issues affected by the employer's unethical behavior towards the employee. First, the law tends to address these violations as small and irrelevant to labor laws protection.[footnoteRef:17]  Second, since labor law produces a complex relationship, usually characterized by power gaps and a long-term changing relationship between employee and employer, wherever, next to a small violation by the employer, accompanied by the employee's lack of response, the employer may have the protection of acceptable behavior on the part of the employee. Either way, when it comes to small violations, not only does the law not think it should be dealt with, but the employee generally considers them to be small violations and do not stand up for his rights. [17:  On July 7, 2016, the New Brunswick Court of Appeal in Attorney General of Canada v Mullin and Workplace Health, Safety and Compensation Commission, 2016 NBCA 31, restored an original denial of compensation for a claim of gradual onset mental stress issued by WorkSafe NB. see http://www.calgaryherald.com/business/workplace+stress+rise/5200301/story.html
] 

This aspect of small violations is not specific to employees but also exists toward employers. Thus, even in a situation where an employee tends to be late to work a few minutes each day, or take slightly longer breaks than allowed, even then it can be argued that this is a too small violation, and as long as the employer wants to keep the employee in the workplace, the more he will not typically be used that behavior as the proverbial "straw that breaks the camel's back" to justify termination, he will tend not to comment, and therefore be seen as having accepted the new situation by behavior.
As we can see, there are minor ethics violations that labor law does not conduct. For this, we would like to expand on this article. We would also like to focus on violations against the employee, assume they are the most common violations. As part of the employer's minor vulnerability towards the employee, payment is absent for break time, a requirement for availability beyond working hours, 'harmless' statements which are not cross a line of harassment, and accumulation of mental stress at the workplace. In each case, these are abusive, minor behaviors that we believe have the cumulative effect of infringing on employee rights at the workplace. This negligible injury, especially as it becomes increasingly common, is an unethical act that needs the protection of the law, within the field of labor law. 
As we stated up, when it comes to small injuries, these are often not responded to. The lack of a response means acceptance of conduct and legally it may be construed as a waiver of a contractual right. The issue arises in the context of long-term contractual relationships in which trust relationships develop between the parties. Generally, when we seek to attribute any behavior, it is not enough to take a specific action, but rather we will seek to be based on an ongoing pattern of behavior, which differs from random behaviors. This is true in any inter-party behavior, but increased attention to small, also random violations is important in a case of labor relations when there are power gaps between the parties. However, it can be said that the weight of each violation is so small that it does not meet the normative threshold of serious harm to receive the law protection, a situation that the law treats as a "De Minimis Non-Curate Lex".[footnoteRef:18] The "de minimis" doctrine comes from the Latin maxim de minimis non-curate lex, which means "the law does not concern itself with trifles."  [18:  https://www.jstor.org/stable/1283494?casa_token=02n6Eu1TqrYAAAAA%3AcBIoq8RC8aNfWz99qpPiZud3sC3rE_9bydoy1cYdTVb2G4cgUlq1KrFsUlsYWlQZGCgZGBIyQ_h5YvaXdJTFkksd6BNWG8HrwEHoXuN4niNsQzgz3fE&seq=1#metadata_info_tab_contents; https://heinonline.org/HOL/Page?handle=hein.journals/tlcp3&div=23&g_sent=1&casa_token=najvhuZhtgYAAAAA:BoIQtMYF7b1lat55RIYpWmaHt9ktgAWnry6TEzRdP0rjJ_FF01sk_n5Cj9afpu0_Mk1fF-rF&collection=journals; https://heinonline.org/HOL/Page?handle=hein.journals/pnlr75&div=42&g_sent=1&casa_token=AnoGhuXywCYAAAAA:Ou487rHIjv_-D2DATiuA9XMtxlVwi0yrkiBAVy9cRoK2Lk6zSLrrTGYHd_sjqQpA5Gh3vWTH&collection=journals ; 
] 

In such situations, we believe there is a need for aggregation of the vulnerability. [footnoteRef:19]  Although Harel and Porat believe that it is ineffective for the law to develop appropriate rules for these minor injuries, and it may not be effective to conduct legal proceedings, we hold it necessary to exclude the field of labor relations from this opinion, as it offers a doctrinaire rigidity upon protecting workers' rights, as part of enacting protection laws.  [19:  והשוו עם רעיון זה המקובל במשפט הפלילי והחוקתי: Alon Harel & Ariel Porat, Aggregating Probabilities Across Cases: Criminal)). Responsibility for Unspecified Offenses, 94 MINN. L. REV. 261 (2009)
Brandon Garrett, Aggregation and Constitutional Rights, 88 NOTRE DAME L. REV 593, 641–648 (2012)] 

The pedestal of the law to de-minimis matters, is not new, and in general, the law does not deal with minors matters, and "it does not tend to engage in minimal infringement of the right." [footnoteRef:20] Although this principle originates from tort law, it is also found in contract law, and recently even required by U.S. labor courts, under minor normative injuries. For example, in American law, some openness is evident, although it is not yet finalized. The Supreme Court first described the de minimis doctrine as "split-second absurdities" that "are not justified by the actualities of working conditions or by the policy of the Fair Labor Standards Act." [footnoteRef:21]  While there is no bright-line rule as to how much time is or is not de minimis, many courts have held that less than ten minutes of working time is de minimis. [footnoteRef:22]   [20:  (בג"ץ 3434/96 ולראות שם עוד אסמכתאות, וגם דנ"א 1333/02).]  [21:  Since Mt. Clemens, federal courts have generally analysed three non-determinative factors to determine whether time is de minimis or compensable: (1) the practical difficulty the employer would face in recording the additional time; (2) the total amount of compensable time; and (3) the regularity of the additional work.  See, e.g., Reich v. New York City Transit Authority, 45 F.3d 646, 652 (2d Cir. 1995); Lindow v. United States, 738 F.2d 1057, 1062-63 (9th Cir. 1984).]  [22:  Anderson v. Mt. Clements Pottery Co., 328 U.S. 680’692 (1946);  Lindow v. United States, 738 F.2d 1057 (9th Cir. 1984). See, e.g., Aguilar v. Mgmt & Training Corp., 948 F.3d 1270, 1284 (10th Cir. 2020); Lyons v. Conagra Foods Packaged Foods LLC, 899 F.3d 567, 584 (8th Cir. 2018).   ] 

The United States Department of Labor ("DOL") has likewise recognized the de minimis principle. [footnoteRef:23] The regulation provides that "[a]n employer may not arbitrarily fail to count as hours worked any part, however small, of the employee's fixed or regular working time or practically ascertainable period he is regularly required to spend on duties assigned to him."  The DOL has advised that the de minimis rule applies to the aggregate daily time for all activities for which an employee seeks compensation, not separately as to each discrete activity. [23:  codifying at 29 C.F.R. § 785.47, See DOL Wage and Hour Advisory Memorandum No. 2006-2 (May 31, 2006), available at https://www.dol.gov/agencies/whd/field-assistance-bulletins/2006-2.] 

For the past 70 years, federal courts have applied the de minimis doctrine to excuse the payment of wages to non-exempt employees for small amounts of compensable time if the time was shown to be administratively difficult to record.[footnoteRef:24] In 2018, the California Supreme Court held in Troester v. Starbucks Corporation that California's wage and hour laws do not fully align with the federal de minimis doctrine. [footnoteRef:25] In this landmark decision, the California Supreme Court concluded that non-exempt employees must be compensated for off-the-clock work includes small increments of time, such as the 4 to 10 minutes per shift. In reaching its conclusion, the court reasoned that California's wage and hour laws did not adopt the de minimis doctrine found in the FLSA. [footnoteRef:26]  The court noted that California law is more protective of employee rights than federal law and requires non-exempt employees to be paid for all hours worked.  [24: https://heinonline.org/HOL/Page?handle=hein.journals/constulv5&div=9&g_sent=1&casa_token=dWbPzB72wN8AAAAA:20a2mNCIAAp_CbnPdhKzmbC8hG6D7fAoQKgsYNTUCnHbRGy2EW2_p3YLoKkTYGYmGhShgFFK&collection=journals;
file:///C:/Users/netan/Dropbox/My%20PC%20(LAPTOP-KMCEF9V2)/Downloads/export_2020-09-29%2014_41_12.pdf;
https://heinonline.org/HOL/Page?handle=hein.journals/inonu9&div=31&g_sent=1&casa_token=zZ8yUXJaWlEAAAAA:UUaTDY0Azp5p9O_LuV0NYbrxq5Vz6nRbRtp71TfOKEi9WPxor-traMJr8-pME7-W7ZXnuelQ&collection=journals
]  [25:  Troester v. Starbucks Corp.]  [26:  Fair Labor Standard Act, 29 U.S.C § 213 (a)(1)] 

Specifically, in Troester, the court observed that the California labor laws are more protective than the federal de minimis rule in that California law requires employees to receive compensation for all hours worked or any work beyond eight hours a day.  The court ultimately rejected the application of the de minimis rule to plaintiffs with daily post-closing activities ranging from 4 to 10 minutes each shift.  In so holding, the court emphasized that such activities took minutes each shift and occurred regularly.
In the case of Troester, some have suggested the de minimis doctrine in California is dead or that any time exceeding a minute is compensable in California.  However, neither view is supported.  Notably, according to the Ninth Circuit, the rule in Troester "does not require employers to account for split-second absurdities and might not apply in cases where work is so irregular that it is unreasonable to expect the time to be recorded.” [footnoteRef:27]   [27:  Rodriguez v. Nike Retail Services, Inc., 928 F.3d 810, 818 (9th Cir. 2019)] 

Despite its small weight, and its prevalence varies, it regulates the relationship between employee and employer, as part of protective legislation framework, in which the worker's labor rights are protected in a way that cannot be conditioned, even voluntarily. Just as the employee is not allowed to waive these rights, the law is also not allowed to waive the protection of them. Furthermore, the rigidity of the legislation is a great example of regulating behavior in a way that does not consider parties' will. Among other things, examples can be found of state intervention in protecting workers' rights, even by way of suing the employee, to denounce behaviors. This is also the case in situations where the employee himself has no incentive to conduct legal proceedings against the employer. [footnoteRef:28] [28:  כמו במקרה של אפלייה כלפי נשים, להפנות לחוק עבודת נשים בישראל/
https://heinonline.org/HOL/Page?handle=hein.journals/hlelj21&div=26&g_sent=1&casa_token=HmNyJg6iMykAAAAA:OUr75grYhT-ZG_XbyIltTOYvU7xRvfspxCVJ5KLzvGnnUYWwfLgNQ9Xislj7AxPPqtPOx_F1&collection=journals;
https://heinonline.org/HOL/Page?handle=hein.journals/wmlr26&div=27&g_sent=1&casa_token=MrE61iQ5l-MAAAAA:S1wzpAi2jdA1xBf8bgozX5f-GmeRdnJ5_v2bRUQ5GvewYKoWa_yj4dLOyriRvJ6_0AeyZmHs&collection=journals
] 

On our view, there is room to examine these vulnerabilities by way of an incremental effect. This cumulative effect approach has been recognized in American literature. There, the opinion was expressed that there was no room to recognize and apply it on de-minimis matters regarding overtime pay, based on the argument that employee's injuries should be viewed by way of cumulative effect, a perspective that leads to the conclusion it is a significant extra hour.[footnoteRef:29] [29:  Sean L. McLaughlin, Controlling Smart-Phone Abuse: The Fair Labor Standards Act’s Definition of “Work” in Non-exempt Employee Claims for Overtime, 58 U. Kan. L. Rev. 737 (2010).
] 

