Chapter III
‘Overruling’ the Supreme Court – Blank Check without Balance?
In her private proposal submitted to the Knesset on 15.6.20 Ayelet Shaked, former minister of Justice in Netanyahu’s government 2015-9, writes in the explanation of the law: “in recent years there is a downgrading in the status of the Knesset and the supreme court. Laws legislated by the Knesset have been repealed time and again by the courts, without the authority to repeal laws constituted in a basic law and without a basic law which determines the supremacy of the Knesset as representing the sovereignty of the people to legislate laws and basic laws which cannot be under judicial review.”[footnoteRef:1] Notice it is the courts that ‘overruled without authority’ in her argument and that the basic law does not seek checks and balances, but to determine the ‘supremacy of the Knesset’. The reason: “the legitimacy of the supreme court is decreasing rapidly because the court’s intervention in core issues at the heart of public conflict and the court’s decisions that conflict with Knesset laws and the will of the people”. The will of the people itself is, according to Shaked, overruled by the court. But of course, it is not the Knesset but the government that for her represents the will of the (Jewish) people. In her proposal, 61 members of Knesset are enough to overrule a supreme court ruling that a law is unconstitutional and violates civic rights. Far from the 2/3 majority, or 70 MKs which make a decision into more than a governmental coercion over the minorities, her proposal actually means it is government against the courts – governability without checks and balances in the interest of the coincidental majority. Shaked thus denies the ability of the court to overrule laws which violate human and civic rights of the citizens of Israel. This proposal presents one of the most radical of all overruling proposals tabled for legislation, together with the Likud’s Golan and Yamina’s Smutrich proposals. It determines overruling by the court could only materialize with 11 judges (not 9), that they need a 2/3 majority and that the Knesset can overrule the supreme courts’ 11 judges’ decision with a simple majority in the Knesset. More than half of these 11 judges were of course appointed by Shaked herself, with much pride, based on their conservative views. The anti-constitutional revolution should be accomplished with this overruling clause. Israel would have no judicial review which could overrule unconstitutional laws and the government could break human and civic rights at its majority’s will, as close as a democracy can get to the tyranny of the majority. Israel might not remain a democracy after this law. Yet, it – or any softer version of the overruling law – did not yet pass. [1:  Basic Law Proposal: Legislation.] 

Shaked’s proposal itself did not pass on 5/8/2020 for it would have meant the end of the national unity government just established between Likud and Caholavan. Yet during the negotiations for establishing a rightwing government in that hyper-election year of 2019-20 the only thing which interested Netanyahu, a PM under trial for corruption, was the overruling clause, the immunity law and the French law. It was Liberman, part and parcel of the right bloc, who said that he will not provide Netanyahu with an immunity government.[footnoteRef:2] The overruling clause is a key to Netanyahu’s attempts at that point to defer the trial as it is probable that should he be granted immunity from the MKs, this kind of decision would not stand in court. Stopping the court from repealing a governmental decision in the Knesset, has therefore become the prime target of Netanyahu in his serial attempts to reach a rightwing majority of 61 mandates without Liberman’s party in the 2019-20 election cycles. Yet, Netanyahu is a latecomer to the Overruling clause camp. This chapter argues that dismantling the ability of the supreme court for judicial review, for repealing unconstitutional laws of the Knesset on grounds of violating human rights and equality, was the deep mission of the Israeli right over the last decade. Indeed, that the hardcore of Netanyahu’s ‘natural partners’ – the religious and Charedi parties – were struggling to pass the overruling clause for their own reasons for decades. It was PM Netanyahu who saw himself as a protector of the courts and did not authorize passing the overruling clause. This chapter discloses the long struggle of the major rightwing camp to achieve the overruling clause. The Charedi, with the draft laws, the settlers and their protectors, the anti-immigrants camp and the anti-court camp. Netanyahu is indeed a latecomer to join his natural partners in demanding the overruling clause. [2:  Ha'aretz, "Liberman: We Will Vote against Immunity for Netanyahu; Gantz: Pm Knows He Is Guilty," Ha'aretz, January 1 2020. ] 


The overruling clause, more than any other law, demonstrates the way rightwing backbenchers, who were on the margins of their parties and wanted to gain center-stage by proposing more extreme laws, gradually moved upwards and became key ministers in Netanyahu’s government. Now those laws and initiatives, designed to catch media attention and distinguish themselves in the primaries, became governmental policy. Crucially, overruling proposals came from the rightwing bloc parties, and only from it. It is a good indicator therefore of what it means to be part of Netanyahu’s ethnoreligious bloc. The first proposal was before that, in 2007, signed by Tartman of Israel Betenu and 50 MKs in all, reading: “despite what it says in the basic law, the only authority that can change, cancel or limit a law is the Knesset”.[footnoteRef:3] The number of proposals coming from the right, since Netanyahu became PM in 2009, is represented in the next table. [3:  Amnon Kavari, March 5, 2007. 
See the proposed amendment: Basic Law Amendment Proposal: Judicary, פ/1975/17. https://main.knesset.gov.il/Activity/Legislation/Laws/Pages/LawBill.aspx?t=lawsuggestionssearch&lawitemid=183281
] 

Table 1: Overruling proposals tabled by Rightwing Parties under Netanyahu’s Rule
	Party
	Number of Overruling proposals

	Yahadut HaTorah
	5

	Shas
	2

	Likud
	5

	Bayil Yehudi/Yamina
	7

	Israel Betenu
	3[footnoteRef:4] [4:  The first overruling proposal was forwarded by Tartman of Israel Betenu in 2007, before 2009 Netanyahu becoming a PM. It was signed by 48 MKs from Israel Betenu, Likud, Jewish Home, Shas but also Kadima – who was established by people from both left and right political camps. As of 2009 there is no MK from any center or left party signed on the overruling clause apart from Shmuelov who started in Kadima and joined the Likud after the split.] 


	Total proposals by rightwing parties 
2009-2020
	22



The overruling clause shows the hardcore of the rightwing ideology in its transformation – from Begin’s perception of checks and balances and respect for the judicial authority, to a complete no confidence in the legal system and its accusation of a constitutional revolution. One way of reflecting the way the Likud travelled since Meridor was a minister of justice, to Netnyahu’s government with Shaked and Ohana as his chosen ministers of justice, is to compare the Basic Law: Legislation which was proposed, time and again, and did not yet pass. Looking at these governmental proposals, meant to map the checks and balances between the judicial and legislative authorities, including an overruling clause, tabled by the different ministers of justice, gives an insight into the transformation both of Likud’s ideology and the constitutive framework of Israeli democracy under Netanyahu’s rule.
1. Basic Law Legislation: Attempting to Constitute the Overruling Clause
Before analyzing the particular justifications for each of the components of the right bloc – the ultraorthodox, the settlers, the anti-infiltrators and the anti-judicial revolution – in their special quest for overruling the supreme court, we begin by comparing the four major governmental proposals for Basic Law: Legislation, none of which actually passed. Two earlier attempts were made by ministers of Justice Zadok (1975) and Tamir (1978) both did not even have a proper discussion by their respective governments. The proposals discussed here are those submitted by ministers of justice of governments, except the 2004 Neeman’s public committee, appointed by PM Sharon to propose a Basic Law: Legislation and Shaked’s latest proposal of 2020 as an opposition member. The difference between the two Neeman’s versions and the two Shaked’s versions symbolizes the way of further radicalization and greater daring, as well as the accumulated rage against the supreme court within the right bloc.  Demonstratively, in the 2012 proposal, Neeman the minister of justice did not even show the proposal to the president of the supreme court, Gronis, before submitting it to the Knesset – a proposal that all its purpose is to determine the subtle relations between the three branches of government; the relations between the justice department and the courts are more complex and antagonistic as the years pass. The proposals discussed are therefore Meridor’s 1992 under PM Rabin, Neeman’s committee (2004) under Sharon, Neeman as minister of justice under Netanyahu (2012), Shaked as minister of justice (2017) under Netanyahu and Shaked’s 2020 private proposal as an opposition member of Yamina. 
The Legislation basic law as reflected in the different governmental proposals exposes the constitutional changes and the structural mechanisms with which changing the rules of the game was sought. It also best explains why, from a neo-conservative perspective, this is not a revolution but a counterrevolution against the role that the courts were said to take upon themselves in the wake of the 1992 basic laws legislation as the Israeli Bill of Rights. We first analyze the structural mechanisms and then the substantive justifications for it. In the structural parts the elements were quite diverse: the court which is authorize to overrule a Knesset law (moving from any court to the supreme court only); the number of judges in each such ruling; the majority of the judges needed to overrule a law; the majority of MKs needed to reinstate the overruled decision; the number of years which the reinstated law, overruled by the courts, hold and the ability to re-legislate this law again; finally, the majority needed to approve in each call. The results are presented in table 2.
	Minister of Justice
Proposing the Legislation
 
	PM
	year
	No. of Supreme Judges required to overrule
	Majority of judges
required
	No. of MKs required to reinstate an overruled law
	No. of years the law reinstated is valid
	Ability of the Knesset to re-legislate it
	No. of calls for a basic law legislation
	Knesset
Majority
At each call

	Meridor
Likud Party
	Rabin
National Unity Government
	1992
	9
	Simple
majority
	80
	--
	--
	3
	2/3 all three calls

	Neeman’s Public Committee[footnoteRef:5] [5:  Yuval Yoaz, "Speculation: Minister of Justice Ne'eman Will Soften Wording in Basic Law: Legislation," Globes, April 18 2012.] 

	Ariel Sharon
	2004
	9
	Simple majority
	70
	5
	--
	4
	3 calls 61 4th call 70

	Neeman
Appointed by Netanyahu 
	Netanyahu
	2012
	9
	Simple
majority
	65
	5
	Recurring indefinitely 
	4
	First 2 calls regular majority 3rd call 61
4th call 65

	Shaked
Bayit Yehudi Party
	Netanyahu
	2017
	9
At least
	2/3 majority
	61
	5
	Every 5 years
	3
	61 majority

	Shaked
(opposition member, Yamina party)
	Netanyahu
	2020
	11
At least
	2/3 majority
	61
	5
	Every 5 years
	3
	61 majority


Table 2: Meridor, Neeman and Shaked’s proposal for Basic Law: Legislation 
Meridor’s proposal is anchored in the need “to shape the constitutional basis and the judicial framework” of Israeli law. The novelty of the basic law is giving basic laws priority over regular legislation. It also “authorizes the supreme court as a constitutional court to overrule a law… It proposes to extend the judicial review of the constitutional court in a way that would include also the question whether a law contradicts a principle of the basic principles of the state of Israel – and if so – to disqualify it”.[footnoteRef:6] Crucially, the ‘revolution’ in making the supreme court into a constitutional court and endowing it with the ability to overrule a Knesset law under certain conditions if it violated the basic principles of the state of Israel – was to be enshrined in the Israeli constitution and legislated by the Knesset. This was the essence of the basic law proposed by the Rabin national unity government and led by Likud minister, Meridor as a minister of justice, just like the bill of rights constituted by him a few weeks later. [6:  Basic Law Proposal: Legislation, מ/2100.] 

Meridor testifies, in the National Law committee: “exactly 25 years ago, in 1992, the Knesset constituted the basic laws of human rights and I am proud to say I was the minister of justice who initiated this move – on behalf of the Likud… As I entered the justice office, we prepared two laws: comprehensive human rights law and basic law: legislation which the government approved but the Knesset did not. Why? Not because of a mistake but because there was a grave rejection of equality.”[footnoteRef:7] Ohana, chairperson of the committee and later appointed minister of Justice by Netanyahu and a keen supporter of the overruling clause, asks Meridor whether he endorses the supreme court’s extensive interpretation of the concept of equality which was not included in the human right basic law. Meridor answers that it would have been better if the Knesset would have legislated the extensive interpretation of equality. He refers to the Knesset and replies: “It is its passivity, not the court’s activism, which is the problem, the court does not have a choice but to interpret, this is what courts do.”[footnoteRef:8] Thus, the inability of the Knesset, despite the approval of the unity government, to legislate equality into the basic laws was the reason why the courts, with the direct intention of the unity government, took upon itself to function as a constitutional court in places where a regular law contradicted a basic law or when a law contradicted the basic values of the state of Israel. But since it was not finally approved in the Knesset, and it is much easier to attack the supreme court, as judges cannot really express their views freely on the public media, and refrain from doing so, the thesis of the constitutional revolution was instated by the right. The fact that it was led by a Likud justice minister shows the distance the ruling party has travelled since its days as the Herut (Liberty) party and revisionism, to Netanyahu’s anti-liberal creed. [7:  Israel, The Knesset, "Protocols of the Joint Committee on Basic Law Proposal: Israel - the Nation State of the Jewish People," (23-09, 2016).]  [8:  Ibid.] 

The two Neeman proposals reflect the change of heart of the government – and the difference between the days of Sharon and Netanyahu. The Neeman committee sought to resolve the basic laws and the relations between the legislative and judicial authorities and emphasized the difference between a basic law and a regular law by demanding 4 calls, not just three, and the support of 70 MKs in the 4th call. This is crucial to distinguish the basic laws from any law of the government as 70 MKs majority usually needs a wider consent beyond the members of the coalition and therefore guard against tyranny of the government’s thin majority. However, Neeman as Netanyahu’s minister of justice proposes only regular majority for the first two calls, 61 for the third and 65 only for the 4th: the chances to pass basic laws representing only the government without a wide support of the Knesset improve dramatically. Also, the Knesset may overturn a supreme court ruling of an unconstitutional law and reinstate it not just for one term of 5 years, as the Neeman committee sought, but again and again every five years. As MK Begin commented, “it sounds like the Knesset wants to reinstate a law that harms basic rights thus legislating again a foul law overturned by the courts again and again and again”.[footnoteRef:9] The critique against the Neeman 2010 proposal came from the liberals of the Likud.  [9:  Yoaz. 
] 

This was no longer the case with Shaked’s law which was yet more radical than the Neeman version. On the face of it, her proposal speaks the language of Neeman’s committee, adopting the normative hierarchy and the focus on basic laws. However, the judicial review authorized by Shaked is far from Meridor’s idea of endowing the supreme court with the power to criticize any law on the basis of its tension with human rights and the basic principles of Israel. In fact, Shaked’s proposal limits the judicial review substantially; whereas Meridor’s proposals authorizes the supreme court to rule against any law which violates Israel’s basic values, Shaked’s proposal limits the review of basic law only “to the cases of a fault in the process of their legislation… for example when they did not have a proper majority”. Far from enshrining the protection of human rights, the judicial review becomes a technical matter. The Knesset on its part could legislate against the court’s ruling and could do that repetitively. Again, disabling the court’s decision and allowing the government, with a 61 majority meaning not a wide agreement of the sovereign but the coincidental government of the day, to limit human rights which the court dimmed unconstitutional. This radicalization is even more dramatic in Shaked’s private proposal for the overruling clause, which raises the number of judges to minimum 11, and requires a 2/3 majority of them to rule a law unconstitutional while reducing the threshold for the Knesset to 3 calls with a simple majority. 
Yet what is more crucial is the justification for the basic law. While the 2017 Shaked proposal uses the same explanation of the Neeman proposal, only emphasizing that basic laws cannot be changed by the courts but only by the Knesset. This is important for her as the legislation of Basic Law: Nation State is about to pass, and Shaked wants to ensure the courts cannot comment on its essence. The agenda in revealed in the private proposal of 2020. Shaked opens her explanation of the law by pinning the erosion of the status of the Knesset and the courts on the courts: “laws that were legislated by the Knesset were overruled time and again by the courts… without the enshrining of the supremacy of the legislator, as representing the people’s sovereignty, to determine laws that are not eligible for judicial review.” Since the majority required is only a simple majority of 61, this is clearly not a Knesset but a governmental basic law – a divisive mechanism which even Neeman or Friedman, stern critics of the supreme court, did not offer as justice ministers. What is even more apparent, are the examples used by Shaked and her Yamina co-legislators in the explanation of the law: the destruction of (illegal) settlements in Judea and Samaria. This situation, she says, “forces the executive branch to act against its priority order… dictating in fact the working arrangements of the executive branch by appealing to the supreme court which bypasses the will of the voter… and harming the separation of powers.”[footnoteRef:10] [10:  Basic Law Amendment Proposal: Judicary, פ/1262/23.] 

Shaked was bitterly defeated: 71 against only 5 for her proposal. In her speech she argues these were coalition excuses as there are 61 MKs in 2020 that are for the overruling clause. She cites all the senior ministers in Netanyahu’s government on the overruling clause: 
· “Bagaz (the supreme court) has lost it. It turns itself into the legislator, the executive and the judicial authority simultaneously. We have to end this. The way to do it is through the overruling clause.” Minister Adelstein. 
· “There is a necessity to legislate the overruling clause as the supreme court continues to interfere time and again in laws legislated by the Knesset.” Minister Elkin. 
· “The overruling clause is important today more than ever. We have reached a moment when the people has to decide between the public and its representatives and between the judicial junta”. Coalition chairperson Zohar. 
· “The first mission of the new government is to legislate the overruling clause.” Minister Litzman of Charedi Yahadut HaTorah. [footnoteRef:11] [11:  Israel, The Knesset, "Protocols of the Knesset," (05-08, 2020). ] 

Shaked ends her speech by citing an old interview with PM Netanyahu who says: “there were proposals to reduce the power of the supreme court – I have prevented all of them. I shelved them all.”[footnoteRef:12] It is the contention of this chapter that Netanyahu is indeed a latecomer to the political camp which endorses the overruling clause. However, once he joins the club, he becomes the most ardent and extreme leader, delegitimizing the courts, the police and the civil service lashing a direct attack on them. Crucially, while he gives in to his personal judicial needs, his ‘natural partners’ have deep ideological and historical reasons to support the overruling clause, to which we now turn. [12:  Ibid.] 


2. Politics, Public Committees, Courts’ Ruling and Overruling: Exempting Yeshiva Students from National Service by way of Nationalization
The longest standing issue which accompanies Israeli politics since its inception is the ever changing statuesque on state/religion relations. Exposing this realm through the exemption of the Yeshiva students from military service, from the perspective of the tensed relations between the Knesset, the government and the courts, make apparent how for the Charedi community the constitutional revolution and judicial activism turn into enemies which damage the core of the Jewish essence in ultraorthodox eyes. The principle of equality is clashing with the idea of ‘dying in the tent of Torah’ as the essence of religious Judaism. The struggle against the courts, and resorting to overruling legislation, is therefore a great manifestation of how the deep right perceives the court’s intervention. It is also apparent, from a developmental perspective, how the Charedi leadership become more combative against the courts as its public legitimation dwindles. The ‘revenge’ of Gafni in Netanyahu for not stopping a law which the Charedi objected
 to, in the national unity government of Likud-Caholavan 2020, is to call for immediate vote on the overruling clause.[footnoteRef:13] [13:  Yehuda Shlezinger and Ariel Kahana, "Coalition Crisis: Judaism of the Torah Demands a Vote on the Overrule Clause," Israel HaYom, July 22 2020.] 


a. Politics without Judicial Interference: 1948-1976
The 1948 letter of the executive board to the Yeshiva world recognizes the justification to exempt their students from military service on the basis of the ruins of the Torah world in the Holocaust. The special security situation in Israel is such that all Yeshiva students are recommended a self-defense course, but their national service is deferred. This was reflected in David Ben Gurion’s decision of 1951 on the basis that ‘their Torah is their calling’ (TORATAM UMNOTAM).[footnoteRef:14] This was also the arrangement reached in 1958 between Peres, CEO of the defense ministry, and the Torah world: 3 months basic training and no military service to those who studied Torah until they were 25 years of age. A 1968 committee headed by Dayan – the first of many parliamentary committees to review the issue – decided not to rock the boat, but set the quota for exemption at 800 students per year. The first appeal to court against this policy came in 1970. Curiously, the court had declined the appeal as there was no direct effect to the law on the specific petitioner, what came to be known as the right of appeal. The court also ruled that it is a political matter and not the kind of issues brought before the court. This was a crucial way of setting the stage in terms of the relations between the judicial and the parliamentarian authorities – both these justifications, the right of appeal (Zechut HaAmida) and the justiciability (Shfitut) of the issue, would change as time passes, and become a major bone of contention between the politicians and the courts. In this formative phase therefore, the authority to exempt Yeshiva students lie solely with the minister of defense according to clause 12 of the defense law which endows the minister with such general authority, with no specific mention of the Yeshiva students.[footnoteRef:15] The five components of the matter already exist in the first act: political pressures, laws, public committees the courts and the reality of the surging number of exempt Yeshiva students which is shaped by them all. [14:  Israel, The Knesset, "Protocols of the Knesset," (13-10, 1958).]  [15:  Law of Security Service. 
] 


b. Politics, Illegal Arrangements and Governmental Legislation – 1977-2002
1977 was not only a political turnover but a change of the party system that on the one hand made Israeli politics more akin to European nation states – with two major catch-all parties, Maarach (later Labor) on the left and the Likud on the right – but on the other hand made the Charedi party into a pivot party, one without which almost no coalition has a chance of being established. Back in 1977 the Ashkenazi Charedis had total of 5 MKs, but their pivot position was such that the number were less important than the position: kingmakers and coalition builders. It was intensified 10 years later, with the establishment of Shas as a Mizrachi Charedi party. The brute manifestation of that was the order that came from Likud’s PM Begin to abolish all quota for exempt Yeshiva students. The Likud-Aguda coalition agreement not only abolished the numerical limitation but also opened the exemption arrangement to those teaching in Yeshivas, new Yeshivas were recognized, Teshuva making people admitted to the exemption and the list of eligible institutions grew substantially.[footnoteRef:16] The pivot position was definitely crucial in the ability of the Charedi leadership to manipulate the Likud government, but Begin had also ideological considerations in so doing: he rejected the idea of Jewish quota on the basis of his recollection of limited Jewish quota in higher education back in Warsaw as Naor, his governmental secretary explained.[footnoteRef:17] Henceforward, the numbers started climbing in a ratio no one foresaw.  [16:  Israel, State Comptroller and Ombudsman, "Yearly Report 60b," ed. State Comptroller (For the year 2009, 2010). ]  [17:  Roei Mendel and Yaron Drokerman, "History of the Exemption from Ben-Gurion to "Tal's Law"," y-net, June 15 2012. 
] 

In view of the soaring increase of exempt Charedis a parliamentarian committee was formed on 1986, with the establishment of a national unity government between Likud and Labor. It was to be a recurrent feature: every time a non-rightwing government would come into power, the exemption issue would come under attack and a parliamentary committee was to be formed. The conclusions and policy recommendations of these committees, were almost never followed. Politics was stronger than committees and, as we shall shortly see, laws. The HaCohen committee, recommended by 1988, going back to the pre-1975 situation and reestablishing quotas. Given the political pressures, this was not to be. The numbers soared as did the political power of the Charedi parties and respectively the numbers of those exempt from service rose substantially. An appeal to the court was made  in 1986. Whereas all previous appeals were rejected on grounds that there was no right of appeal and that the issue is not for the courts, but for the politicians to decide, Resler’s appeal won on both these calls. Resler argued that as a reserve man he personally has an interest in the exemption of the Charedi, and the courts accepted this claim: he was given the right to appeal.[footnoteRef:18] The judge explains in clause A that it is not suffering of personal damage, but an expression of interest which makes the appeal a public appealer and the court has to extend the right of appeal to him, as representative of many other potential appealers. Public appealer, clause B determines, is granted the right of appeal since he has brought before the court a matter of public importance. Likewise, the justices did rule in the case, namely they thought this was justiciable – and did not reject the court’s right to discuss the issue. Clause C says the discussion at the court does not violate the separation of powers, as it is anchored on judiciary policy. C(5) argues the exemption of Yeshiva students is a public issue of the structure of the regime and since it is of a constitutional character, it should be discussed by the court. Clause G specifically claims that: “the argument that derived from the separation of power a problem of a political nature has to be determined by a political institution and therefore is institutionally unjusticiable, is wrong at the core”.[footnoteRef:19] G(2) determines that the court discusses the judicial perspective of a political issue, and by no means do the private opinion of the judge should be expressed, but the judicial aspect only. Clause J claims that deciding whether it is within the authority of the executive (minister of defense) to make the decision (of exemption) means there is normative justiciablity to the ruling of the court.[footnoteRef:20] However, the appeal was discussed – and denied. Judge Barak determined that it was in the power of the defense minister to determine policy in this issue, hence the denial. Nevertheless, judge Barak also claimed ‘quantity makes quality’ and ruled that there may be a time that the numbers would no longer justify judging the minister of defense’s policy of exemption legal. The fact that both the extended right of appeal to a public appealer, and the notion of judgeability – both at the core of the contention around the powers which judge Barak’s court took for itself, were connected to a ruling on the issue of the exemption of military service, placed the Charedi at the heart of the struggle against the judicial activism of the court. [18:  Major Yehuda Resler Vs. Minister of Defence, (1988).]  [19:  Ibid.]  [20:  Ibid.] 

Ten years later, after two more public committees appointed by the minister of defense (1988, 1992) two critical reports by the state comptroller (1988, 1997) and no change of policy on the ground – meaning a continuation of the yearly increase of exempted Yeshiva students – two new petitions were submitted to the supreme court. One by MK Rubinstein (3267/97), asking the court to order the minister of defense to determine a maximum quota, and another yet again by Resler (715/98), appealing to the court to rule that the minister of defense has no authority to exempt them as it is unconstitutional and harms equality. In clause 41 the court justifies its ruling on two bases: first, the changing circumstances, what in the first Resler ruling Judge Barak signified as ‘quantity makes quality’, the second – on the changing constitutional structure in Israeli law.[footnoteRef:21] In terms of data, the court demonstrates that while in 1987 – the first Resler case – there were 5.4% of the peer group exempt from service, totaling 17,017 people, in 1997 it was already 8% with a total number of 28,772. Ten years have passed, there was no change of policy and therefore a meteoric increase of the numbers. Quantity makes quality.  [21:   Amnon Rubinstein Vs. Minister of Defence, (2000).
] 

Yet the second justification is crucial in understanding the ‘constitutional revolution’ from the perspective of the court. The argument of the supreme court is the following: public law is anchored in primary legislation. The legislative body is the Knesset; secondary regulations should therefore be derived from primary legislation. This has three reasons – first, separation of powers between the legislative and executive (clause 20); second, primary legislation determines the secondary legislation (clause 21); and third, the democratic principle, i.e. essential democracy (clause 22). Essential democracy has two bases: one, the will of the people. This is manifested in the parliament as the representative of the sovereign. In essential democracy, the majority mastered by the coalition should not harm human rights. Second, essential democracy is based on three values: separation of powers, rule of law and human rights. “Separation of powers is not a value in and of itself. It’s purpose is not to secure efficiency. The goal of separation of powers is to increase liberty and prevent concentrating power in the hands of one ruling element in a way that could harm the freedom of the individual.”[footnoteRef:22] After citing other justices, the clause concludes: “human rights are therefore the main basis of democracy. There is no democracy without human rights. It is not a democracy if the majority deprives the minority of its rights”.[footnoteRef:23] Human rights are not absolute, but essential democracy can deprive of human rights only on condition it forwards the values of the state, to a worthy purpose and not beyond the required measure. The ruling therefore has it that sensitivity to human rights is necessarily to be anchored in primary legislation by the parliament and not by the executive branch. “Therefore, the democratic principle on all its aspects – representative and normative – leads to the conclusion that the principal measures should be determined in primary legislation.”[footnoteRef:24] In Israeli law, the judges distinguish between the primary legislation before and after the 1992 basic laws of human rights. “with the legislation of basic law: human dignity and his freedom and basic law: freedom of action an essential transformation in the status of human rights occurred. The received constitutional over-legal status” (clause 31 p.30). The significance of this constitutionalization, determined judge Barak, is that all judicial branch and judicial norm is influenced by the constitutional arrangements of human rights. The justices therefore rule that the minister of defense has no authority to exempt Yeshiva students as the primary legislation should be determined by the Knesset and not the government. He therefore has no authority (clause 43). [22:  Ibid. clause 23.]  [23:  Ibid.]  [24:  Ibid. p. 25.] 

The line of argument is based on the constitutional revolution. Once human rights inflict on all legislation, violating them necessitates primary legislation of the Knesset, not of the minister. It is the 1992 bill of rights which endowed the supreme court with the power to change its line of reasoning to the previous appeals against the exemption and to order the Knesset to legislate primary legislation, or else the exemption is unlawful. In that, the supreme court institutes Israel into an essential democracy and anchors human rights as the basis of it – by its own will, not through primary legislation (as basic law: legislation did not pass) but on the basis of the court’s interpretation of the 1992 basic rights. In the eyes of the Charedis, it is taking equality and liberty to a higher degree than the freedom of religion and their core belief in Yeshiva studies for life, and therefore they see the court as determining – instead of the Knesset, the sovereign – the very values of Israel. For them, it is a double helix: their defense of the most sacred Torah study, and their struggle against the court’s interpretation of human rights and the main principle of Israeli democracy.
Following the court’s ruling, PM Ehud Barak of Labor (Israel One) established a committee in 1999, headed by judge Tal, to propose a legislation. Its conclusions were that the yeshiva students should be given ‘a year of choice’ as to whether they prefer to study or to serve and work. The whole attitude of the committee was to enable the Charedi men to go into the job market via a short military or civic service. However, those who chose not to serve in the military were forbidden from working.[footnoteRef:25] The law itself was finally legislated in 2002, acknowledging the court’s ruling and facilitating an extension of the law for another 5 years. It was extended for 5 more years to enable the examination of its effects – on civic service, employment and levels of exemption. It did not change the reality of a continued rising numbers of exempt Charedis from national service. It was supposed the create a window of opportunity – a short service and an entrance into the job market. In fact, it worked to the contrary: the linkage between serving and working meant that the Charedi men were now officially denied the option to work – because they did not serve. [25:  The Committee for the proper arrangement regarding the military service of Ultra-orthodox Jews in Yeshivot, "The Report," (2000).] 

c. Unconstitutional Law and Overruling – 2002-2020
Now, finally, there was a law legislated by the Knesset authorizing the minister of defense to exempt Yeshiva Students who their Torah is their calling. Yet the political power-position of the Charedi parties produced not only the power – and will – to coerce their changing coalition partners to preserve the state-funded Yeshivas, but created a growing community – both Askenazi and Mizrachi – mastering tens of thousands of families in which the men did not work but studied – living on a stipend of the state. The main concern of the Tal committee was with the growing poor layer of Charedi community who did not work and were dependent on the state. The shaping of the Tal outline was derived from the will to enable the Yeshiva students to have a ‘year of decision’ in which they can decide whether they want to remain in the Yeshiva or go to work or to the IDF. The new arrangement was approved by the Knesset on 2002 as a ‘law of deferring service’ but despite the progressive ideal, in practice it did not work. The conflict was at its core: while the public Tal committee set as its first goal a road to a gradual integration of the Charedis in all walks of Israeli life – work and service – the core belief of the Charedi leadership was to stay a disengaged community.[footnoteRef:26]  [26:  Avishai Ben Chaim, "Tal Law: The Ultra-Orthodox Leadership's Challenge," y-net, July 24 2002. ] 

The rift grew sharper with the appointment of Netanyahu to be the minister of economics. As a neoliberal minister, he did what no other so far – and henceforward – dared: cut down the stipend for children. In an interview on 2003 Netanyahu explains: “the most important thing we have done… which I believe wholeheartedly in, is this. The reason to the most detrimental blow and entering to the prolonged poverty cycle is the policy of extended stipends that took out whole generations, not just one generation, out of the job cycle. A person stops working, stops believing in his ability to make a living, and becomes dependent on state benefits. This is a horrible blow… The child stipend got entire populations mainly in the Arab and Charedi publics used to that what a man does with his life, is children, his work is to make children. He makes children and grows them up so their role is to make more children. Because the stipend is growing the more children he has, so there is an incentive here which will bring us to collapse both economically and socially ”.[footnoteRef:27] There was no bitter enemy to the Charedi parties than minister of economics Netanyahu. Yet his demise – getting the Likud to an ever-low, 12 mandates only in 2006 – was to be their turning point, and his as well. It will take a decade for him to cultivate the Charedis as his ‘natural allies’ by succumbing his economics to his politics.  [27:  Calcalist, "Netanyahu in 2003: "Increased Child Support Will Bring on Collapse"; Netanyahu in 2015: Child Support Is Increased," Calcalist, November 20 2015. 
] 

While the cuts in the child stipend had almost an immediate effect – cutting down the size of Charedi families within one year and a half – this was not the case with the exemption. The failure of the Tal new law became apparent as the years passed and the law was extended, first for 5 years and then for another 5 years, to no avail. The appeal against the law came as soon as the numbers bore no proof of change. This time over, the question before the supreme court was whether the Tal law is constitutional.[footnoteRef:28] [28:  Movement for Quality Government in Israel and Others Vs. The Knesset and Other, (2005). 
] 

Appeal 6427/02 and other three petitions, submitted by the Movement for Quality Government in Israel, two parties – Meretz and Shinuy, and Resler, for the third time, called to call Tal law unconstitutional. Aharon Barak’s court gave its ruling in 2006: the appeals were denied. However, the arguments of the 9 justices of the supreme court, gave the rationale on the basis of which the law would be declared unconstitutional on the next round. The argumentation is crucial as it goes to the heart of the rightwing thesis that the constitutional revolution was based on a home-made interpretation of the supreme court to the principle of equality – which is deliberately not included in the basic laws and the bill of rights of 1992. It demonstrates how the debate over deferring the service of the Charedi community was crucial in christening the policy of equality over Jewishness in the eyes of the ultraorthodox right.
In their 2006 reply, justice Barak, president of the supreme court, presiding over the 9 justices sitting in the case, develops the concept of constitutional protection of human rights and anchors equality at its core. Does Tal law harms human rights and hence unconstitutional? Barak first determines that the constitutional arrangement should not be read literally but thought of as part of basic laws which govern long-term arrangements (clause 20). Does exemption of the Yeshiva men from military service harms the right to equality and is harming equality means it constitutes a damage to basic law: human dignity and his freedom (clause 25)? Curiously, the state of Israel replies to the appeal saying that since equality does not constitute a basic law, violating equality is not unconstitutional.  This is exactly why the religious parties refused to constitute equality into the basic laws. However, using this argument the state acknowledges that the Tal law indeed harms the principle of equality (ibid.). Judge Barak rejects this argument of the state. He anchors the right to equality in the declaration of independence (which has no constitutional standing apart from its adoption by the rulings of the court) and as part and parcel from human dignity: “the supreme court has seen it (the right to equality) of the most important of human rights. It is the soul of our constitutional regime itself” (clause 26). Though he recognizes there are many interpretations to equality, Barak relies in his ruling on the position of the state itself “it is agreed upon the respondent that the arrangement does not create equality between the majority, which is obliged to a military service, and the minority, which is exempt from it” (clause 28). The conclusion is therefore that the Tal law discriminates against equality (clause 28). Since it harms equality which is part of the basic law: human dignity, it is therefore unconstitutional (clause 29, 44). 
Is it therefore an unconstitutional law? In the 1992 Human Dignity basic law there is a restraining clause which says that for a worthy cause, in a proportional way a harm to a human right may be suffered (clause 47). Does the exemption of Yeshiva students count as a worthy cause? Judge Barak does not answer this question but the question whether the Tal arrangement – seeking to integrate gradually the Charedi into military or civic service and the job force, is worthy. So, even though the Tal law is unconstitutional, it stands in the restraining clause and was legislated for a worthy purpose. Is it proportional then?
The final question before the court brings to the fore another crucial element of the constitutional revolution: the test of reasonableness. Based on the proportion between those who defer service (tens of thousands a year) and those who use the ‘year of decision’ and enlist the military or civic service or join the work force – but dozens of Charedis a year – the court determines it is not proportional. The state does not achieve its worthy goal of integrating the Charedis (clause 66). Why, if so, was the appeal denied? In clause 70 the justices rule that though all the bases for determining the law in unconstitutional – as it harms human dignity which includes equality and it does not achieve the worthy goal – the judges decided at this time to deny the appeals. “deference of service, we rule today, is not yet unconstitutional, but should the trend persist and no viable change in its materialization would become apparent, the day may come that it would be ruled unconstitutional” (clause 70). Thus, on 11/5/2006 the supreme court dismissed the appeals but lay down the foundations for reconsidering the constitutional status of the arrangement in the future. In 2007 the Tal law was extended, without any changes, despite the ruling of the court. The mechanisms to bring about the change in materialization of the worthy goal of integration – were not set in place.
In view of what became apparent – that the Yeshiva world was cohesive enough to continue the trend of rising numbers of deferred service Charedis and very low numbers of defection from it – the fear that the supreme court would rule the Tal law unconstitutional grew. It was among the reasons for MKs Gafni and Makleb of Yahadut HaTorah to propose the overruling law already in 2009. This was the first of many such private MKs proposals, all coming from the rightwing, all of which did not reach a preliminary call, one of which passed a ministerial committee. Gafni and Makleb thus manifested the hardcore rightwing in Israel, as established through the lenses of the overruling clause. Yet they did it before the concept of ‘blocs’ was constituted as part of Netanyahu’s strategy of distinguishing between the national right and the democratic left. The fact that the Charedi MKs were the first to demand an overruling clause, symbolize that the initiative of Netanyahu to relate to them as ‘his natural partners’ was actually double-edged: as much as he made them, after his colossal defeat when the Likud receiving only 12 mandates in total in 2006, into his allies, it was them who led the struggle on the character of Israel. The Charedi leaders became so involved in Israeli politics aiming to shape its Jewish character – not just to sustain the Charedi community within it – meant de facto the materialization of Tal committee; only their integration was not adopting the existing balance between Israel as Jewish and democratic, but changing it. It was an all-out war on the nature of Israel, and they were, for the first time, a major player.
 The proposal itself called to add an overruling clause, similar to the one attached to the Freedom of Occupation basic law, to the Human dignity and Liberty basic law. It specifically states that a law legislated by the Knesset acknowledging it is contradicting a basic law or harming a human right and not fulfilling the overcoming clause (in which a law contradicts a human right for a worthy purpose within the reasonability test) would still be legislated for 4 years. The idea was to block the supreme court from interfering with the Knesset’s ruling, even if human rights were damaged in the processes in a form which is deemed by the supreme court unconstitutional.[footnoteRef:29] Their overruling law did not pass a preliminary call but opened the gate for the overruling clause to become the emblem of the anti-constitutional revolution in Israeli politics. The Charedi Ashkenazi parties were at the forefront of this camp with the issue of deferring national service indefinitely for its community at its core. It was a clash of values, not just power politics. The next appeal to the court, approaching the end of the 5 years’ extension, and the 2013-5 government, without Charedi parties, were to be a setback to this trend.  [29:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/1891/18. 
] 

Indeed, the 2012 appeals were riding the tide. This time round, the supreme court, headed by Beinish, relied on the infrastructure laid out by judge Barak and looked for the answer of whether the damage to the human right of equality is proportional, by looking at the numbers. It is summed up in table 3:

	Year
	Percentage of a yearly peer group age 18
	Number of exempt Charedi students

	1987
	5.4%
	17,017

	1996
	7.4%
	28,547

	2003
	11%
	38,449

	2007
	14.2%
	46,900

	2012
	15%
	59,880



As for the numbers of those choosing to enlist to either the military or civic service, or join the workforce and leave the yeshiva world, those remained substantially low, reaching at best a few hundreds. It was later discovered that the IDF regularly faked the numbers of those Charedi who supposedly joined the army – doubling or even tripling the figures for 2011-19.[footnoteRef:30] Even without this, President of the supreme court Beinish ruled in response to appeal 6298/07, given on 21/2/2012, that the Tal law is unconstitutional based on the un-proportionality test and failure to achieve the worthy goal of integrating the Charedis by it.[footnoteRef:31] The Knesset would therefore not be able to extend this law as it is unconstitutional. “Let us stress again that legislation that perpetuates the cleavages and the flows of the lack of equality in the extent that were disclosed in the current state of affairs, cannot stand.”[footnoteRef:32] The law was to be abolished by August 2012. The formal reason for ruling Tal law unconstitutional was its unreasonableness: it has not got the means to bring about the worthy purpose of integration and change and it therefore contributes to the perpetuation of the current situation, and inequality.[footnoteRef:33] PM Netanyahu appointed by May 2012, as part of the coalition agreement with Kadima and in view of the new ruling, a public committee, headed by MK Plessner of Kadima, titled “Promoting the Integration in Service and Equality of Burden”. Its mission was to legislate a law which would obliterate the deferral of service of Yeshiva students. Its recommendations included enlisting 80% of the Charedi men, and sanctioning those who did not register or did not study in the Yeshivot as well as the Yeshivas themselves. However, the committee collapsed, suffering disagreements among its members and in view of the approaching elections, Netanyahu dismissed it before its report was submitted.[footnoteRef:34] The IDF, on its own part, prepared a draft plan for all Charedi men.[footnoteRef:35] Indeed, the ruling of the court and the ‘equality of burden’ committee did not come in a vacuous universe: in 2011 the largest social protest Israeli politics ever experienced came into being, and was dramatic in terms of the Charedis’ power position.  [30:  Carmella Menashe, "The Army Junked the Number of Ultra-Orthodox Conscripts," Kan, December 04 2019. ]  [31:  Reseler Et Al. Vs. The Knesset Et Al., (2012).]  [32:  Ibid.]  [33:  Ibid.]  [34:  Yair Etinger, "When the Plesner Committee Report Became Yohanan Plesner's Report," Ha'aretz, July 04 2012.]  [35:  ynet reporters, "The Plan for the Day after Tal Law: All Ultra-Orthodox Will Be Screened," y-net, July 31 2012. 
] 

The 2011 social protest was crucial in challenging the pivot position of the Charedi parties in Israeli politics. On the face of it, it was an economic protest against the cost of living. Yet the main charge of the leadership was against the game of identity politics which put sectorial interest before public interest.[footnoteRef:36] “It is not a mistake, it is a policy” one was of the central slogans of the social protest, as well as ‘the people demand social justice”. Indeed, it was a struggle on the nature of the people. While the integration of the Charedis into Israeli society meant for them an ethnoreligious model of a Jewish state, the main concept which emerged from the half a million protesters of 2011 was ‘the New Israelis’. This was to be the new dividing line of Israeli politics: Jewish to the right, Israelis to the center-left. ‘The new Israelis’ was the main concept of both Shmuli and the protest young leadership, later on joining the Labor party, and of Yair Lapid, then a TV anchor and a journalist, later the leader of Yesh Atid, the red flag of the Charedi parties. The first wave in 2011 was more about social justice. Lapid was associated with the second wave of the protest. The 2012 wave begun with the protest of the Miluimnics – the army reserve people – who focused on the inequality of not enlisting the Charedis (and the Arabs) and the fact that the Charedis were not paying taxes as they did not work. This was a direct confrontation with the ultraorthodox parties. Their pivot position in power politics, and the abridgment of equality, became the focus of Yesh Atid, as was the case of Lapid’s father’s party, Shinuy, a decade before. The result was astounding: a coalition without Charedis in the Knesset, 2013-2015. It was a short-lived coalition, but one that would leave both a scar and a will of the Charedis: the little Satan Netanyahu as economics minister was to be forgiven (even if not forgotten) while the new, greater devil, Lapid, was to be the most hated men of the Charedis years to come. Politically, it further anchored them in the right bloc. It was intensified because of the court’s ruling that came in response to the 2012 appeals against the Tal law. The 2013-15 Charedis-free coalition was a mirror of the social atmosphere and its reflection in politics. It was a bitter experience which symbolized a turning point for the Charedi parties. Their direct reaction was to table, yet again, an overruling clause to the Knesset. This time Gafni co-signed with Shaked a private legislation proposal of an overruling clause to the Human Dignity basic law. It was the same Shaked who would head the ministerial committee which would produce amendment 19 to the National Service Law, the only amendment which actually proposed sanctions, including jailing, to those evading unlawfully national service. [36:  Gayil Talshir, ""The New Israelis": From Social Protest to Political Parties," in The Elections in Israel 2013, ed. Michal Shamir (Tel Aviv: Transaction Publishers, 2015).] 

The 2013 new coalition, centered around the ‘brothers’ Lapid and Bennet with Netanyahu’s Likud, had equality of burden at its core. A ministers’ committee was established, headed by Perri of Yesh Atid and demanded both more equal enlisting of the Charedi and sanctions – economic and jailing – on those who broke the law. The final wording of the amendment to the service law was deposited in a special ministers’ committee headed by Shaked, resulting in what became known as amendment 19.[footnoteRef:37] ‘Equality of Burden’ law was thus legislated by the Knesset in 2014, changing the system into collective quota – some 5000 Charedis had to enlist by 2017 and should there be less, every 21 years old Yeshiva man would have to enlist, and those who would not abide would be both economically sanctioned and may go to prison for defection. The quota for excellent Yeshiva students was set at 1800 students per year. [37:  Law of Security Service - Amendment N. 19.] 

The Charedi leaders called the new law ‘a historical crime’. MK Mozes of Yahadut HaTorah said: “yesterday another chapter in the horrible history of religious persecutions was written. This is a black day that will be forever condemned. Only a vicious government declares a whole community of "Torah learners" criminals. This is a divorce warrant between the government and the Charedis. We will not forget and not forgive. The Torah learners would keep up doing what they do regardless of the law”.[footnoteRef:38] This was just a part of what the Charedis called ‘Lapid’s decrees’. In this Netanyahu’s government, Lapid was appointed minister of economics. Besides the equality of burden law, Lapid had dramatic cuts in the state funding of the Yeshivas, lowered the child benefits rates and imposed core teaching – in Math, science and humanities to those Charedi schools who want state funding.[footnoteRef:39]  [38:  Moran Azulai, "Historical Decision: Law for Equal Civil Burden Approved," y-net, February 20 2014.]  [39:  Yaki Adamker, ""We Promised - We Delivered": This Is How the Ultra-Orthodox Managed to Erease "Lapid's Heritage"," Walla, July 25 2016.] 

Yet the government served such a short time, that almost none of its policies brought a substantial change. The Lapid-Bennet-Netanyahu fell in 2015 on the basis of Israel Hayom law and the National Basic Law. Gafni has argues that Lapid made him a proposal he could not accept: that the Charedi parties would join a coalition without the Likud. Gafni and Drei both hurried to Netanyahu and closed a deal with him, signing the coalition agreement – and the full cancellation of the Lapid decrees – before the elections were even called.[footnoteRef:40]  [40:  Haim Lev, "Mk Gafni: Yair Lapid Is an Excellent Journalist," Arutz 7, September 27 2015.] 

The 2015 took place in March. In June the Charedi MKs Gafni and Makleb proposed once again their overruling clause. This time over, the overruling clause was part of the coalition agreement: all parties have signed it, but one: Kulanu, Cachlon’s party. The private legislation has anticipated the new appeals to the supreme court, but did not pass. Right after the coalition agreement were signed, a new amendment was put in place, amendment 21. The amendment deferred the ‘equality of burden’ law until 2023 and placed again in the hands of the minister of defense the authority to determine the quotas and accord deference of service to the Charedis regardless of the fulfilment of the enlisting quotas. A complete overturn of the new law of 2014. The appeals were soon to follow. 
Judge Naor opens the discussion in appeal 1877/14 and other 3 appeals with a critical note of judicial review: judicial review on Knesset legislation has an obligation to be restrained as the Knesset represents the will of the people. Yet, she says, the supreme court has no lesser mission of protecting human rights in Israel and seeing that they are respected by all governmental authorities. (clause 40).[footnoteRef:41] In clause 42 she rules there is a clear violation of the constitutional right of equality in amendment 21 to the service law. But does it stand the restraining clause? While the cause of integrating the Charedis is worthy, there are no reasonable means to enhancing this goal, the court rules (clause 59). Not only that, but structural flows the court finds in the arrangements (clause 65). For example, the 21st amendment is a temporary order and not a primary legislation, in fact, there is no mention in the new law of any final goals or targets (clause 68). The new arrangements do not constitute any reasonable linkage between the goals and their fulfilment, and therefore the restraining clause does not stand (clause 95). Moreover, the law constitutes severe discrimination and social polarization (clause 105). Or, in the word of judge Rubinstein: desperation.  [41:  Movement for Quality Government in Israel Et Al. Vs. The Knesset and Et Al., (2017). 
] 

The Charedi MKs respond promptly: another proposal of overruling clause is tabled the very same year, tabled by Smutrich of the Jewish Home and Mozes of Yahadut HaTora. Proposal 4005/20 sets the majority of MKs needed to overrule a supreme court ruling at regular majority only – meaning that any government can overrule the court’s decision. It also determines that if the Knesset legislated again a law overruled by the court – it need not repeat it and the law stands. A dramatic softening of the conditions of all overruling proposals tabled so far. The proposal did not pass and MK Malchieli, this time of Shas, tabled the first proposal that is called ‘the overruling clause’ and relates specifically to the deferral of Charedi service in 2018.[footnoteRef:42] The proposal declares that “in a Jewish state it is imperative to allow and also encourage the Torah learners to learn with security and peace… Only on 12 September 2017 the supreme court ruled that this law is unconstitutional… This proposal comes to legislate the arrangement and determine the commitment of the state of Israel to the Torah learners”. Yet the election was called and the Knesset failed to legislate, the court was forced to defer once and again its ruling for equal service of all Israeli citizens including the Charedis. Liberman as minister of defense would try to bring the IDF to propose its version of the service law, and resigned from the government when the legislation did not pass. The deference of the Charedi enlisting would be one key element in the post-April 2019 negotiation, after which the September election would be dedicated to the state/religion relations. Cahollavan would have its electoral slogan read: “Secular State” and Israel Betenu – “Liberal State”. The Charedis, along with the religious-national camp, became the core of Netanyahu’s right bloc. The deferral of service remained pending, await the next government. It is to the other stronghold of the deep right – the settlers and their struggle against the supreme court – that we now turn.  [42:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/5219/20. 
] 



3. Settling the Settlements in Court, or Abstaining Judgement? 
“The Occupying Power shall not deport or transfer parts of its own civilian population into the territory it occupies” reads article 49 in Geneva convention 4.[footnoteRef:43] The Jewish settlements in the territories occupied by Israel as of its conquests of the 1967 war, were, and still are, at the heart of the debate in Israeli politics. It might be the case that the peace with the United Emirates, the price of which was the deference of the annexation envisioned by Trump’s Plan of the Century enthusiastically endorsed by the right bloc, would in fact cost Netanyahu his reign: the leaders of the settlers, as well as their politicians, who gave him a shield from any alternative government, became more vocal and resolute in finding a different alternative, demonstrated by the rise of Bennet, the leader of Yamina, to some 23 mandates in the polls in the fall of 2020, on the background of the disappointment from Netanyahu’s given the COVID-19 virus, but with clear relation to his policy towards the annexation.[footnoteRef:44] [43:  International Committee of the Red Cross (ICRC), "Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention)," UNTS 75 no. 287 (1949). ]  [44:  Tal Shalev, "Poll: The Likud Lowest since the Elections with Only 26 Seats; Yemina Peaks at 23," walla, October 6 2020. 
] 

Crucially, the struggle over the settlements, identified with the extreme and religiously zealous Gush Emunim movement in the 1970s and 80s, became the pinnacle of the right once their power not just as pivot parties, but within the primaries of the Likud party, became instrumental. This was a warzone with the supreme court since the war dust has settled over the 1967 and 1973 wars, and the settlements begun springing like mushrooms after the rain on the arid yet Palestinian populated land beyond the green-line. On the one hand, the Israeli court was the international shield to ensure the world Israel as a democracy respected international conventions and human rights; on the other hand, the courts became the bitter enemy of the settlers and their political representatives – both in the religious-national parties and within the Likud. Article 49 of the 4th Geneva convention was already mentioned in the judicial advice given on 18 September 1967 to the government, when the question whether a civilian settlements of Jews could be legal. The answer then was a resounding no.[footnoteRef:45]  [45:  Limor Yehuda to Shilton HaHok - Following the Film, Interactive Voyage, 2015, https://www.thelawfilm.com/inside/hebrew/stories/the-opt-and-hcj-landing-page/the-opt-and-the-hcj-c. ] 

Surprisingly, there were relatively few supreme court rulings regarding the legality of the settlements over the last 50 years. The first three rulings, in the 1970s, set the rules of the game within which the establishment of the settlements played out: security necessity, within state land and without harming privately owned land by Palestinians. The question whether the supreme court by its minimal rulings actually authorized the settlements, at least in silence, the gradual transfer of almost half a million Jews into the occupied territories, remains disputed. Judge Shamgar, for one, thought this was a political matter, one that the court abstained from ruling over; others believed that had the settlements break any rule of the court, there would have been appeals against it, and therefore the courts indeed legalized the settlements.[footnoteRef:46] [46:  Ibid.] 

In the first appeal to the court, in 1970, after Israel has evacuated Bedouin tribes from Rafiach area, Hilu petitioned the court arguing that Israel in fact wants to build settlements in this place and therefore evacuated the local population. The court responds to petition 307/72 in 1972, saying there were security issues which led to the evacuation. The petition was denied. To the question why the evacuated ground was of a specific shape, far from corresponding to military considerations, the courts does not reply.[footnoteRef:47] The first principle is set: security necessity should be at the forefront of evacuating – or indeed settling – land in the occupied territories.[footnoteRef:48] On the second issue – justiciability of the establishing/building/creating of settlements – there was a disagreement among the judges whether it is a primary legislation, in which case the court should not interfere, or administrative rulings of the military commander, in which case the court may intervene. Both positions gave justiciability to the issue: the practice became that the court may in fact rule regarding the military rule on the basis of international conventions and more so – the judicial precedencies of the court’s own rulings. Yet, the court tended to take the IDF’s word in terms of ‘security considerations’ and most of the settlements in the 1970s and 1980s would be established near military bases to provide a so-called civilian rear to the military bases. The issue of justiciability would become a crucial component in what the rightwing leaders characterize as the constitutional revolution. Notice that already in 1972, 20 years before the basic laws on human rights, the court is ‘activist’ in its rulings regarding the occupying territories. The settlements precede the actual constitutional revolution by two decades, yet the rage against the courts would be pinned down to the 1992 legislation.  [47:  Sheih Suliman Husein Uda Abu Hilo Et Al. Vs. The Government of Israel Et Al., (1973).]  [48:  The territories evacuated from the Bedouins in Hilu appeal were returned to Egypt ten years later with the peace agreement, these time the Israeli settlers were evacuated.] 

The policy of the Maarach government at the time, was not openly discussed but disclosed by Abba Eben, the foreign minister, who said in the Knesset in 1974: “the reason there is no settlements in the Schchem area and its vicinity is not a coincidence but a consistent policy of Israel’s governments.”[footnoteRef:49] In general, the decade after 1967 saw mainly settling of the Jordon valley, Sinai, Gaza area and the Golan Heights, so as to fortify the future borders of the envisioned Israel, leaving the populated Palestinian territories at the Judea-Samaria ridge for future negotiations with the Arabs.[footnoteRef:50] The turnover of power and the rise of the Likud as the ruling party is dramatic in terms of the fate of the occupied territories. If security, agricultural and political considerations dictated government’s policies until 1977, one clear dimension of the Begin government was to turn over not just power, but policy and ideology. Two days only after he got into power, Begin travels to Alon Moreh and declares: “there will be many Elonei Moreh”.[footnoteRef:51] The Likud endorsed the discourse of the ‘whole state of Israel’ and as a matter of policy, in fact turned Gush Emunim’s outline for 12 Jewish settlements of the territories into its policy.[footnoteRef:52] Yet given the negotiations with the Americans on the peace with Egypt, Begin felt his hands were tied. He told Porat, the leader of Gush Emunim, that due to the limitations put by the US, he advices him to act independently on the ground without official governmental authority but with the PM’s full blessing and resources as this is what he believes in.[footnoteRef:53] The settlers rejected this offer and responded by claiming that a rightwing government is in power and therefore it should be the formal policy of the government to settle the occupied territories. On the ground, till such time, Gush Emunim decides to give freedom of choice to each individual group of settlers to establish a settlement on its own accord. [49:  Israel, The Knesset, "Protocols of the Knesset," (31-07, 1974).]  [50:  Yechiel Admoni, A Decade of Discretion: The Settlement Beyond the Greenline 1967-1977 (Tel Aviv: Kibbutz Meuchad, 1993).]  [51:  Bat-Zion Karob and Yossi Goldstein, "Establishing Settlements in Judea and Samaria: The Case of Beit El," Judea and Samaria Research 28, no. 2 (2019). ]  [52:  B'Tselem, "Land Seizure: Settlement Policy in the West Bank," (2002).]  [53:  Karob and Goldstein,  215.] 

The second petition, Bet-El petition, comes when a few thousand settlers already establish their houses in Judea and Samaria and after the Likud has come to power in 1977. Knowing petitions 606/78 and 610/78 are about to be submitted to court on 2/11/1977, the settlers destined to Bet-El, the biblical town overseeing Samaria, decide to create facts on the ground and populate at night what was to become the settlement – without infrastructures for sewage, electricity or water.[footnoteRef:54] In fact, the settlers have stopped on their way to Bet-El, at Rabbi Kook’s Yeshiva, to get his blessing. Kook responded that only with the blessing of the PM will he give his own blessing. It took a while that long night but Begin – and so Kook – gave both their blessings to the Bet-El founders the night of 1 November 1977. Kook would become the highest rabbinical authority to inspire the messianic Gush Emunim settlers’ movement as part of his belief in religious salvation of the biblical land. The connection between the rabbi and the PM would also symbolize the new nexus of the national-religious camp and the liberal-national party. The journey to overturning the secular Zionist narrative of a national revolution which transforms religion, told by the founders of the state of Israel, into one that endorses religion as Judaism at its core, would start with Begin, not Netanyahu who only instrumentally built on this firm new religious-cum-national narrative for his political needs after his 2012 defeat.  [54:  Ibid., 227.] 

The day after, on 2/11/1977, the petition is submitted and all further construction in Bet-El are frozen till the court gave ruling on the question of whether it is legal for the state to requisite land of occupying people, forbid them from entering their own land, and settling Jews on it. The court considers, according to the 1972 precedent, the international law, this time both Geneva convention and Hague Regulations (1907), based on the assumption that the army needs this land for security reasons. Judge Witkon reiterates that since the land was under requisition – and paid for its usage, it was therefore temporarily leased and not confiscated and therefore “permissible under a plea of military necessity”.[footnoteRef:55] Again, the charge that the military necessity is but an excuse for a civilian, religious act of settlement, is not undertaken by the court since the officer coordinating the state’s actions in the occupied territories argued it was under security necessity. Yet another fundamental aspect of the issue was the judges’ ruling that since the international Geneva convention relates to occupied territories under dispute between two states, and the territories do not belong to any sovereign state, there is no second party and therefore the ruling was based on previous rulings. From here forward to precedents of the Israeli laws and courts’ rulings would become the main guidelines to the legal status of the territories and hence at the core of the contention with the settlers. [55:  Suliman Twafik Aiub Et Al. Vs. Minister of Defence Et Al., (1979).] 

In the Bet-El case, the question of justiciability is yet again discussed by the judge: “I want to comment on another argument of the respondents namely that the question before us in “unjusticiable“, since it is about to be negotiated in peace talks, and that the court should not give ruling on political questions on which the government decides. This claim left no impression on me at all… It is clear that on foreign affairs issues, like other issues, the ruling resides with the political authorities and not with the judicial authority. But under the assumption – which did not prove itself in this case – that a person’s property is damaged or he is deprived unlawfully, it is hard to believe the court should abstain from ruling the case because it might be negotiated.”[footnoteRef:56] Thus, the principles for future settlements are put in place: requisition of Palestinian land, if presented as a military necessity, may be justified, and the court may give a ruling on political issues should the appeal concerns violation of human rights. [56:  Ibid.] 

The third petition, and dramatic ruling, comes but a few months later, petition regarding Elon Moreh. On the face of it this is a similar case to Bet-El – private Palestinian owners of the land petition against the state requisition of their private land designated for civilian settlement. However, the court this time does not only fully reject the state’s response, but orders the evacuation of Elon Moreh within 30 days.[footnoteRef:57] What made the difference? The first difference was the quarrel over the military necessity of the requisition – whereas the Chief of Staff, Eitan, responded it was for security reasons, the Minister of Defense and several other former military generals have argued it is for political grounds, not security ones, that the decision was made.[footnoteRef:58] Judge Landau was not convinced it was security and not political issues, and political agenda does not fulfil the international law of requisition of land on the sole basis of security necessity. The line between necessary military considerations and wider national security interest is drawn. Since it was the political leadership, and not the military needs, which led the decision to settle Elon Moreh, it did not fulfil the conditions needed for the approval of the court.  [57:  Azat Mahmud Mustafa Dweikat Et Al. Vs. The Government of Israel Et Al., (1979).]  [58:  Yehuda Title of Weblog.] 

[bookmark: _Hlk52803649]Second, the argument for requisition assumes it is a temporary confiscation of land to be returned to the owners. Yet, in the Elon Moreh case, two of the settlers gave evidence to the court, and stated they want Elon Moreh to be settled forever. It was not a temporary issue. Judge Landau cites the settlers in his ruling: “in all the promises we received from the ministers of the government and above all from the PM himself – and the  requisition order came with the personal involvement of the PM himself – all see settlement Elon Moreh as a permanent place of a Jewish settlement not less than Deganya or Natanya”.[footnoteRef:59] The court in fact ruled against the establishment of permanent Jewish settlements in the occupied territories. It was in direct opposition to the agenda of Begin’s government. In the governmental meeting after the  judgment Begin said: “we will of course make no statements, which are completely superfluous, meaning the ruling of the court would be respected, because this thing goes without saying”.[footnoteRef:60] PM Begin nevertheless proposes that a place to establish Elon Moreh would be found. The Attorney General concludes, at the same meeting, that the court’s ruling concerns settling privately owned land of Palestinians only. There are two other ways to establish Jewish settlements in the occupied territories – state land and land that was bought from its owners. These would become the prime ways of building Jewish settlements in the territories. But Elon Moreh itself was established by another method: based on the Ottoman rule of Muwat land – dead land. Those lands, where the calling of a rooster standing at the edge of the closest village cannot be heard – could be confiscated by the state and cultivated. If the cultivation stopped – it would return to its previous owner. Elon Moreh, the new point, as Begin demanded, was built on such Muwat land and as cultivation never ceased, it was never returned to its former owners.[footnoteRef:61] In 1981 another petition, 285/81, would be submitted – and overruled by the supreme court on the basis that on state land settlements can be established. Judge Shamgar only dismissively addresses the question of confiscation, saying that the state cannot confiscate but it can lease the land indefinitely.[footnoteRef:62] The court almost legalized Jewish settlements by this Al-Nazar ruling. Yet the grange against the supreme court, and the wound of Elon Moreh ruling, would determine the hostile relations of the settlers, and the followers of the ‘whole land of Israel’ agenda for generations to come.  [59:  Azat Mahmud Mustafa Dweikat Et Al. Vs. The Government of Israel Et Al.]  [60:  Israel, The Government of Israel, "Protocols of Meetings 6/Tsh"M - 28.10.79," (ISA-PMO-GovernmentMeeting-00119au, 1979).]  [61:  Ra'anan Alexandrovitz and Liran Atzmor, "The Law in These Parts," (Jerusalem: Artutz 8, 2011).]  [62:  Phadeel Muhammad El-Nazer Et Al. Vs. Military Commander of Judea and Samaria Et Al., (1981).] 

Once the court set the rules, the settlers and their political representatives in government operated so as to not cause superfluous petitions. In the next 30 years most petitions would concern several main issues: the way Palestinian suspects were treated; state taxes applied to the territories; compensation for the Disengagement from Gazza settlers; and the Security Fence – the physical barricade built between Israel and the Palestinian territories designed to keep suicide bomber infiltrating from the occupied territories into Israel. Yet once the political dynamic changed, and the right camp became dominant and secure in power – so came the demand to overrule the court’s basic ruling according to international law regarding settlements built on private Palestinian land. The boldness of the national camp politicians got more up front with a plan to redesign the constitutional rules of the game: the Knesset would authorize settlements on privately own territories and the court would be overruled so that the Knesset legislation would override it. This was the underlying logic of what came to be known as ‘the Arrangement Act’ (Hasdara law). It started with private legislation, moved on to governmental committee decisions and continued to overruling article proposals that united the whole right bloc parties under its wings. 
In the following table, we enlist the proposals for the Arrangement Act, the MKs behind them – and their parties, to show the concrete attempt to legislate what was clearly an unconstitutional law, and the way it turned into a governmentally endorsed law by Netanyahu’s government in 2017 and repealed by the Supreme Court in 2020. 

Table 4: Resolution Law support table 2012-2017
	Year
	Type of proposed Legislation
	Main Idea
	status
	Proposing MKs
	Party

	2012
	Private Bill Arrangement Law
P/4383/18
	Following appeals, securing settlements including those on private Palestinian land
	Tabled on the Knesset for prior discussion but was not discussed
	Z. Orlev
	Jewish Home

	
	Private Bill
Arrangement Law

P / 3643/18
	Following appeals concerning private owned land
	Prior discussion in the Knesset but not promoted
	Y. Catz
Z. Elkin
D. Rotem
M. Regev
Y. Levin
	Ichud Leumi
Likud
Israel Betenu?
Likud
Likud

	
	Private Bill non-evacuation of Outposts
P / 3900/18
	Proposing not to evacuate outposts on the basis of prior experience that the arrangements will be found
	Tabled on the Knesset for prior discussion but was not discussed
	M.Regev
	Likud

	
	P / 4278/18
Arrangement Law

	securing settlements including those on private Palestinian land providing compensation
	Prior discussion in the Knesset but not promoted
	Y. Levin
Z. Elkin
A. Eldad
U. Orbach
Z. Orlev
H/ Catz
D. Danon
Y. Shmuelov-Berkowitz
Z. Finian
H/ Amsalem
M. Ben-Ari
U. Ariel
N. Zeev
Y. Catz
F. Kirshenbaum
Y. Aichler
	Likud
Likud
Ichud Leumi
Jewish Home
Jewish Home
Ichud Leumi
Likud
Kadima/Likud

Likud
Shas
Ichud Leumi
Ichud Leumi
Shas
Ichud Leumi

	2013
	Overruling clause
P1944/19/
	Allowing the Knesset to overrule suprme court ruling  61 majority
	Was stopped before first call
	A. Shaked
S. Ohayon
M. Gafni
R. Elituv
Z. Kalfa
Sh. Mualem-Refaeli
O. Strook
M. Regev
	Jewish Home
Israel Betenu Yahadut 
Israel Betenu
Ichud Leumi
Jewish Home


Ichud Leumi
Likud

	2014
	‘Norms’ Private Bill
[bookmark: LawNum]P2834/19/
	Any law legislated by the Knesset would also apply, within 45 days, to the Jewish settlers in the occupied territories
	Passed ministers’ committee on constitution in Nov. 2014. Was not forwarded due to governmental proposal
	O. Strook
Y. Levin
	Ichud Leumi
Likud

	19/3/2014
	Referendum Law
2443
	Any parliamentary or governmental proposal to evacuate land that Israeli law apply to would have to pass referendum
	Passed with 68 supporters
	
	

	26.10.2014
	Overruling clause
Approved in the Constitutional Ministers’ Committee
	61 MKs majority needed to overrule Supreme court’s ruling
	Passed ministerial committee for constitution
	8 for 3 against
	Jewish Home
Likud
Israel Betenu

	2015
	Overruling clause
P2115/20/ 

	61 majority
	Stopped before first call
	N. Slomianski
B. Smutrich
Y. Magal
	Jewish Home
Ichud Leumi
Jewish Home

	2016
	Arrangement law
1973/20
	
	
	Y. Kish
B. Smutrich
M. Zohar
S. Gal
	Likud
Ichud Leumi
Likud
Israel Betenu

	2016
	Arrangement law 
3549/20
	
	Passed ministerial committee (later to become the arrangement law)
	Y. Kish
	Likud

	2016
	P4005/20/
	
	
	B. Smutrich
	Jewish Home

	2017

	Arrangements law
2604 
	
	Legislated by the Knesset
	
	





The processes reflected in the table represent the evolution of the right bloc in Israel and come under three main headings: making the annexation of the settlements, and with it the conflict with the courts, into the prime idea of the right bloc in Israel; the transition from opposition private proposals to mainstream endorsement by the Netanyahu government, that is the evolution from the outskirts of the settlers’ parties like Ichud Leumi and Jewish Home to the full endorsement by leading Likud ministers and party; the emerging conflict with the courts – once bitterly rejected by PM Netanyahu then becoming a public mission given the vehement attack on the judicial authorities and the full endorsement by the Netanyahu-Trump accord.
The Arrangement Act was conceived in response to several petitions of Palestinians to the Supreme Court to demolish settlers’ houses built on privately owned Palestinian land in 2012. So the idea to overrule the court’s possible ruling was at the outset the design of the Act. In the content of the law there is very little change throughout the decade since it was first introduced to the Knesset – should a settlement was built in ‘good faith’ on private land – the state of Israel would compensate either with 125% of the worth of the land or with alternative land to the owner – and legalize the settlement. The most adamant critics of this law, both from within the government and outside it, were the ‘princes’ of the revisionists of the Likud. The law, that came to live as the supreme court ordered the evacuation of Amona outpost, was, according to hawkish Benny Begin “a hard stain on the settlements and a grave cost to the state of Israel”.[footnoteRef:63] In this law they intend to retroactively authorize the theft of land from private Palestinian owners, he said. A law to overrule a ruling of the court was never legislated in Israel. Begin said to the 27 Likud MKs who signed the petition for Amona: “this is your leader? The headquarter of Amona?” referring silently to Jabotinsky and his father, Menachem Begin, who would have never given a hand to harm constitutional human rights and called both coalition and opposition parties to vote against the law. The supreme court is surely to repeal this law as it is unconstitutional, Begin said. Only he was the only Likud member, once the Liberty party, to openly come out against a law that legalized a detrimental damage to private property. The PM was not attending the vote, 60 MKs approved and 52 objected. Shuli Muualem, the law’s initiator of the Jewish Home declared: “this is a historic day with the approval of a historic law. The homes of settlers who built their houses with the encouragement of the Israeli government would no longer be a target to extreme left organization that seek to demolish the settlements. The president of the supreme court needs to understand that the court must not interfere in a law that is clearly a political issue. If the court would intervene, we will promote the overruling clause and the law to include the settlements under Israeli law.”[footnoteRef:64] The Likud was overtaken by the settlers’ agenda. Muualem and Levin – she from Jewish Home and he a senior Likud minister and the right hand of Netanyahu, in more than one way, led together the twofold agenda – annexing the settlements and the counterrevolution against the supreme court. The supporters of this act were not just their parties, but also ultraorthodox parties and Israel Beitenu. [63:  Arik Bender, "Begin to Vote Again the Arrangement Act: "Not One Clause with out Faults"," Ma'ariv, November 14 2016. ]  [64:  Jonathan Liss, "The Knesset Approved the Law That Allows Palestinian Land Sequestration," Ha'Aretz, February 7 2017.] 

Thus, what has also changed since 2012 first proposal was the intensity of the proposals of this unconstitutional law and its transition from the outskirts of the opposition to the declared policy of the rightwing government. If the first proposal comes from the Jewish Home, a party which became identified with the settlers in the territories, already in 2012 the MKs proposing the Arrangement Act come from the Likud and Israel Beitenu. The third Act submitted to the Knesset on 2012, P / 4278/18, has already MKs from both Shas and Yahadut Hatorh among its proposing MKs. The ultraorthodox, with three Charedi settlements established in the west bank – Modiin Illit, Beitar Illit and Imanuel, become part and parcel of the rightwing bloc and accept the thesis of holy places of biblical Israel as well as the overruling of constitutional rights by the Knesset against the supreme court. While in 2012 the Likud MKs are still back benchers, in 2016 and with the legislation of the Arrangement Act they are the top ministers of Netanyahu’s government, and his most loyalists too – Elkin, Levin and Regev.
Crucially, Netanyahu was an adamant opposition to the law back in 2012 and declared that a minister or a vice-minister who would support it – will be fired.[footnoteRef:65] The  Attorney General said he could not defend this law in court. The state would hire a private lawyer to defend itself as the state knowingly broke a constitutional right and international law. Netanyahu was not present in the final vote on the Arrangement Act in 2017 due to a delayed flight from London. His Science Minister Akunis defended the law in the Knesset saying: “the debate this night is whose land is this, and on our own natural right on our land. We vote tonight on our right to our country. We vote on the connection between the Jewish people and its land”.[footnoteRef:66] The facts of the matter of course being that the law was to approve theft of private land by settlers. Naftali Bennet, head of Jewish Home said: “Our determination has won. I congratulate the PM and our friends in the Likud and in the government on their support of the Arrangement Act. To our friends in the opposition that wonder how a national government passes a law for the settlements I say: this is democracy. The government realizes exactly the purpose for which it was chosen for: to govern”.[footnoteRef:67] National government and annexing Palestinian – even private land – for settlements is one and the same. Whereas Netanyahu rejected the law in 2012, in 2017 he changed his view. His main concern was not the damage to the right of private ownership, but the prospect that the international court in The Hague would intervene. However, Netanyahu met the settlers of Amona before his decision, and decided to change it and support the law. Begin’s words ‘is this your leader, the headquarter of Amona?” well resonate. Netanyahu finally decided to endorse the law after it became clear that both the Attorney General and the Supreme Court would not approve the Arrangement Act: instead of the PM being perceived as preventing a national law of supporting the settlements – even the most extreme of them – it would look like it is the court’s fault and the supreme judges would be held accountable for the downfall of the law. The Hague would not be able to blame Israel and the law would be overruled by the court, and the rightwing would generate more hatred towards the  Attorney General and the Supreme Court – the two institutions which were to become dominant in Netanyahu’s own attacks on the judicial system given his approaching corruption trial.[footnoteRef:68] This was exactly what happened as the Supreme Court repealed the law, finally, in 2020. But was this only a token thrown by the PM to the settlers and their supporters in his own party? Trump’s Plan of the Century, written after close work with Netanyahu’s men, was founded on the following principles: Israel is the holy land of the Jewish people; no Jew would be removed from his home (and no Palestinian too) in the occupied territories; Israel would be able to annex the settlements, should the Palestinians fail to recognize Israel as a Jewish State and fulfil other conditions. Trump disregarded international conventions and ruled the occupied territories part of the biblical land of Israel, belonging to the Jews. It was Netanyahu’s inner-voice behind the signing hand of trump. The reign of the right received international endorsement by the president of the USA and a fellow-neo-conservative, Trump. [65:  Pinhas Wolf and Tal Shalev, "Netanyahu: Minister or Vice-Minister Who Will Support the "Arrangment Act" - Will Be Fired," walla, June 5 2012.]  [66:  Israel, The Knesset, "Protocols of the Knesset," (06-02, 2017).]  [67:  Liss.]  [68:  "Netanyahu Objected to the Arrangement Act, until He Decided to Blame Bagatz for Its Failure," Ha'Aretz, June 9 2020.] 

4. The Supreme Court against the Jewish People? (and for the Infiltrators and Human Rights Organizations)
“The immigration policy is the biggest stain on Netanyahu’s rule as a prime minister, because here it is not about our enemies… It is about compassion to the stranger and the asylum seeker.”[footnoteRef:69] Yet the immigration policy was the uniting glue of the rightwing camp under Netanyahu. The draft of the Charedi men to the IDF became an issue already with the founding of the state in 1948 and the settlers and Israeli law were debated since 1967, demonstrating that the hardcore of the ideological right took the supreme court as an ideological enemy and political power as an opportunity to change the constitutional balance between the authorities for decades before Netanyahu became the leader of the right. The Charedi resentment to the courts gave birth to the first overruling clause proposal by MK already in 2009; the Charedis joined hands with the settlers both on the Arrangement Act and the overruling proposals. Yet the issue on which the rightwing became united as a bloc under PM Netanyahu was definitely the issue of the illegal immigrants. We have already discussed at length several dimensions of the political reactions to the infiltrators. In this chapter the focus would be on three fronts: the interconnection between the court’s rulings and the government’s reactions which exemplified the power struggle between the judicial and executive arms of democracy; the unification of the right around the resentment to the illegal immigrants; and the creation of the public sympathy to the social cause of the poor south Tel Aviv neighborhoods, touching a nationalist sentiment, which worked to designate the court as acting against the national interest of the state in the public eye.  [69:  Menahem Ben, "Not Another Eli Ishay," ibid., December 23 2015. 
] 

Israel does not have clear borders to its east, and did not have a physical border to its south-west. The infiltration of people from the African continent through the border with Egypt to Israel was overlooked by the Israeli authorities for years. This was a political negligence which had nothing to do with the courts. The belated decision to build the fence and to guard the Israeli border with Egypt was a political issue. Those illegal immigrants who managed to enter the state before the barricade was erected, formed tens of thousands of people who concentrated in the south Tel Aviv area. Once they were in Israel, how to treat them became not just a political issue but a legal issue as well. The characteristic feature of the relations between the government and the judicial system was the back and forth regarding what was legal and what was unconstitutional in the eyes of the law. Only the lawgivers saw it sometimes differently than the law interpreters – in the court. 
a. Back and Forth – Unjusticiable or unconstitutional?
Amendment 3 to the infiltrators’ 1954 law passed the Knesset on January 2012. At the time, some 1000 illegal immigrants a year passed the border between Israel and Egypt. By the time appeal 7146/12 was ruled – 16/9/2013 – the barrier was built and in 2013, 36 such immigrants entered Israel. With the erection of the barricade, the question remained what to do with those 54000 people who arrived mainly from Eritrea and Sudan, two countries under non-refoulement to which their fleeing citizens cannot be returned, and what to do with those 1811 such individuals who were locked up in a detention sanctuary in the Negev. The 3rd amendment of the 1954 infiltrators’ law allowed the state to hold them in a detention facility for three years. The supreme court ruled unanimously that “there is no dispute that article 30a to the law violates the right of the infiltrators to freedom. The right to freedom is a constitutional right, anchored in article 5 of the Basic Law: Human Dignity and Freedom. It is one of the fundamental most important rights of man, at the top of the rights’ pyramid.”[footnoteRef:70] All judges perceived three years imprisonment as unconstitutional. All 9 judges agreed to the justifiability of the overcoming clause as the purpose of preventing the settling down of infiltrators and the wider implications of it was unanimously accepted as a worthy cause by the court, but there was a dispute regarding the second purpose mentioned by the state – deterrence of future infiltrators from entering Israel. However, all judges agreed three years was not proportional. [70:  Adam Vs. The Knesset, (2013).] 

From the rightwing politicians’ perspective, facing some 60.000 illegal immigrants, the infiltrators case was a clear proof of the constitutional revolution. The right of freedom based on equality is dimmed by the court to be at the top of the rights’ pyramid, and the commitment of the judges to law-breakers that clearly violated the rules, on the basis of the basic law in which the term ‘equality’ was deliberately not included by the MKs, constituted an all-out war between the supreme judges and the national interest represented by those elected by the people of Israel. 
Ayelet Shaked, then founder of My Israel with Bennet, planning her political career after departing from Netanyahu’s office, said that the government completely failed and that within 10 years there will be half a million infiltrators. “One needs to understand that cultural pluralism failed all over the world… In the end we will lose our Jewish character.”[footnoteRef:71] She also argues that it is terror organizations of the Jihad that pay Bedouins in Sinai to bring the infiltrators into Israel. “People do not understand that these infiltrators are Muslims… they thicken the Muslim and Arab population here in Israel”.[footnoteRef:72] These were the tenants of a nationalistic, ethno-Jewish populist ideology which would dominate the right and resonate with the voters. The wrapping together of the illegal immigrants with the Jihad terror organizations and the Arabs in Israel were typical materials of the anti-liberal right developing under Netanyahu’s rule. [71:  Tal Schneider, ""In 10 Years We Will Live Here with Half-a-Million Muslim Inflitrators from Africa; It Is Easy for the Bleeding Hearts from Tel Aviv to Call for Their Settlement - but They Go to Ashdod, to the Galil"," Globes, May 01 2012.]  [72:  Ibid.] 

The Knesset blamed the court for the south Tel Aviv problem. Another amendment, no. 4, was approved at the ministerial committee and passed on 10/12/2013 – ironically on the international human rights day. The appeal was soon to follow. On 22 September 2014 the court ruled on appeal 8425/13 partially repealing the law: this time it was up to one-year imprisonment in a detention facility, which was accepted as proportional damage to a person’s freedom by the court, but the hold up of those already in the facility indefinitely – was ruled against. Yariv Levin, one of Netanyahu’s loyalists, declared on a Radio interview that: “this is the reality – the supreme court simply failed the process of getting the infiltrators out of the country and failed the government’s policy on purpose. One needs only to look at the numbers. Until the first law regarding the imprisonment of the infiltrators was cancelled, the rate of those leaving the country was more than 1500 infiltrators a month, and was growing rapidly. The minute the supreme court cancelled the law the infiltrators understood their chances of staying in Israel is high and the rate dropped immediately to almost zero. And so it was with the rest of the laws that the supreme court has cancelled”.[footnoteRef:73] His argument is that the supreme court intervenes with governmental policies and deliberately fails the government’s policy. That the court’s ruling effects the behavior of the infiltrators and jeopardizes both the deterrence of future infiltrators and the departure of those in Israel. Yet the facts of the matter showed it was simply not true: the months just prior to the ruling of the unconstitutional law, there were around 200 infiltrators departing the country, with government’s economic encouragement, and the same rate in the months after the ruling of the court, with December 2013 showing a record high for this year of 329 departing infiltrators.[footnoteRef:74] The same holds for the 4th amendment and the partial repeal by the court – the months just before the ruling and the months after the ruling stayed the same in terms of the numbers of departures – around 250 per month.[footnoteRef:75] Thus, it was a political argument between the government and the court, which was not based on facts but on popular, or populist, agenda. In any case, it portrayed the supreme court as directly and deliberately intervening in governmental policies and therefore as an independent player on the political field of power. Levin, hoping to become the minister of justice in Netanyahu’s government, said already in 2012: “when a certain group of people attempts to appropriate for itself the ability to determine what is proportional and what is not, what is reasonable, what is enlightened and what is not, this is the extract of dictatorship – and today there is such a radical leftist group that dominates the supreme court”.[footnoteRef:76] Levin was Netanyahu’s favorite candidate for minister of justice in 2019. [73:  Yariv Levin, October 12, 2018.]  [74:  HaMashrokit to HaMashrokit, October 12, 2018.]  [75:  Ibid. There was a growth in the numbers by the first third of 2014 which waned down thereafter.]  [76:  Ibid. 
] 

This did not deter the supreme court. In the constitutional ruling regarding appeal 8425/13 the judges write that “our departure point for the constitutional review is that we are dealing with a law legislated by the Knesset, representing the will of those elected by the people. As such, the court needs to respect it and be cautious in reviewing its constitutionality. This cautiousness is not to say, however, that the court is thereby exonerated from its duty in our constitutional regime. We must ensure that amendment 4 does not violates unlawfully human rights anchored in the basic laws. The cautious nature of this review is deducted from the gentle balance between principle of the rule of the majority and the principle of separation of powers and between the duty of the court to protect human rights and the basic values at the foundation of our regime”.[footnoteRef:77] The judges ruled that holding a man for a whole year in a detention facility with no ability to promote his legal status and with no prospects of deporting him after that year without they are being punished for a proven felony and without them doing any harm is both unproportional and unconstitutional.[footnoteRef:78] Judge Fogelman also confronts the legislative arm directly, saying that using the term ‘infiltrator’ – as was intended in the original 1954 law against those who came to perform hostile acts against the state – is problematic as the court is dealing with asylum seekers with no apriori hostility towards the state but the usage the legislator has chosen suggests this is not the case. Thus, the issue of criminalization of the illegal immigrants is suggested in his ruling.[footnoteRef:79] Amendment 4 is not that different from amendment 3, and the legislature knew the verdict, the judges reiterated. [77:  Gabrisellasi Et At. Vs. The Government of Israel, (2014).]  [78:  Ibid.]  [79:  Ibid. Article 5.] 

The third time the supreme court limited the law legislated by the Knesset dealt with the deportation to a third country. Since the majority of the infiltrators to Israel were from Eritrea or Sudan, with which there is a non-refoulement of asylum seekers as those countries are hostile to their fleeing population, Israel struggled to find a third country which would agree to accept the infiltrators. This was the policy presented by Netanyahu and Dery in April on 2/4/2018 with an idea to deport legally by the UN aid half of the remaining infiltrators to western countries. Once Netanyahu withdrawn from this international agreement, the only other legal way was to deport them to another willing country. In its 28/8/18 ruling, the court did not reject in appeal 8101/15 the idea of deportation to a third country but since it turned out that the secret agreement Israel has was with Ruanda, and Ruanda conditioned its agreement on willingness of the infiltrator to be deported to Ruanda, the court ruled that detaining the infiltrators indefinitely in a detention facility until he may ‘agree’ to depart – was unproportional means as this could hardly satisfy the condition of deportation out of free will.[footnoteRef:80] This time over said the interior minister, Dery of Shas that since the court crippled the main option for deporting the infiltrators willingly to a third country, he would now act to legislate for a coerced deportation of infiltrators from Israel.[footnoteRef:81] His predecessor as Shas leader and minister of the interior, Ishai, reacting to the court’s ruling that detention must be proportional, said: “this is a very difficult ruling, severe one in my eyes, an aggressive intervention in the Knesset, they were elected not the court, in such essential issues the court cannot change the legislation… Once you give less time in detention facility, it is worthwhile for the infiltrators to come to Israel the thing that prevents them is the long imprisonment and the detention facilities. It is impossible to use the human dignity and freedom act to change the character of Israel. If I wouldn’t have initiated the fence… we were to lose the Jewish majority”.[footnoteRef:82] He also recommends the overruling clause to limit the power of the court. [80:  Reuven Tzigler to Israel Democracy Institute, August 30, 2017, https://www.idi.org.il/articles/18649. ]  [81:  Hezki Baruch, ""The Reality of South Tel Aviv Has Become Nightmarish"," Arutz 7, August 30 2017.]  [82:  walla news, "Eli Ishay: "Bagatz Emptied the Law, It Pays to Inflitrate to Israel"," walla, August 12 2015. 
] 

Following the partial repeal of the law – ruling 20 months in a detention facility is not proportional to the basic law Human Dignity and Freedom – the government decided in a ministers’ committee to change the period into one year – in line of what the court held as proportional. The government was not convinced by the court’s argument, but since the Holot facility would have to close down had the law was not changed, they conceded to the notion of proportionality of the court, for now. It was this background which triggered also the overruling clause proposal. This time it was not just a private proposal by MKs, but a ministers’ committee chaired by the justice minister Shaked. The overruling, carried on the public support to the rage against the court’s ruling, was approved by the government. However, it did not yet pass the Knesset before the new election were called. The discussion over the overruling clause would dominate the coalition negotiations after the April 2019 election, but mainly for personal reasons of Netanyahu and his approaching trial. It was definitely the infiltration and the identification of the court in the public’s eye as identifying with the asylum seekers and not with the poor neighborhoods of south Tel Aviv, which brought the right bloc as a united front for the overruling clause.
The infiltrators’ case was emblematic in the deep state argument: the infiltrators were the ultimate strangers, not Jewish, not Israeli, not Zionist, not Caucasian. The court appeared as a group of unelected judges shaping Israel’s policy, based on universalistic values farther removed from Jewish values and the concrete reality in Israel. The court was relying also on the basic law which did not include the term ‘equality’ but the judges interpreted it to be a constitutional right, based on two tests – the reasonability and proportional damage – and directly cancelling what was a clear governmental policy thus dimming it justiciable. This was in a nutshell the constitutional revolution of which the supreme court was accused. Crucially, this dispute was clearly between the government and the supreme court. If on the draft of the Yeshiva men or the settlers’ issues most legislation was private legislation by MKs, in the case of the infiltrators the back and forth was between governmental legislation and the court. It sharpened the thesis of governability held by Netanyahu’s government, suggesting more and more responsibilities and authority should be appropriated by the government as the gatekeepers of democracy – the judicial system, the civil service, the general attorney – were perceived as unelected yet biased bureaucrats acting against the government. If the legislative acts came from the government, what was the status of the overruling clause? 



b. The Overruling Clause – from Coalition to Government and back to Private MKs
Already in 2014, as a direct response to the ruling of the supreme court on the infiltrators, Shaked forwarded at the ministers’ committee an overruling clause.[footnoteRef:83] In the 2015 coalition agreement for the first time the partners in government – Likud, Jewish Home, Israel Betenu and the Charedis – sign article 23 saying the government would promote an overruling clause. The only party receiving freedom of vote was Kulanu, the self-appointed gatekeeper of the rules of the democratic game in Netanyahu’s 2015-9 rightwing government. The direct response to the supreme court ruling in appeal 8665/14 was the 2016 legislation, which established by a temporary order limiting the hold up in the detention facility to one year. In direct response was the passing of the overruling clause in the governmental committee for legislation which Shaked, now as Netanyahu’s justice minister, forwarded. Bennet, her partner, said “the law of overruling, or balancing law, creates a balance between the legislative and executive arms, and between the judicial authority. This is the most important law in decades. Regrettably, the supreme court has turned over the last generation everything to justiciable: it repealed three times the law for prevention of infiltration and limited the government in deporting illegal infiltrators out of the state of Israel”.[footnoteRef:84] His partner Shaked said “the government today began building the separating wall between the three authorities”.  The case of the infiltrators and the overruling clause became one, thus cementing the right bloc in building the wall. If Cachlon’s Kulanu stood between the overruling clause and the coalition legislation before, Cachlon changed his mind specifically on the overruling regarding the infiltrators. He told the PM he would support any law which would comprehensively solve the infiltrators problem, thereby approving the overruling clause in regard to the infiltrators.[footnoteRef:85] When the discussion came to the government in 2018, the other reluctant partner of the coalition – Netanyahu himself – was now leading the trend and moving forcefully towards an extensive overruling clause.[footnoteRef:86] It was only a matter of time which prevented the government to legislate a law to disable the supreme court from effective constitutional review; the elections were called before the overruling legislation has passed. [83:  Omri Nachmiheas, "Shaked: 'Bagatz by-Pass' Will Be Approved, Despite the Criticism"," ibid., October 25 2014. 
]  [84:  Atara German, "Bagatz Bypass: Overrule Clause Passed," Srugim, May 6 2018.]  [85:  Moran Azulai, "Kahlon in a Message to Netanyahu: "I Will Support Any Law to Remove the Inflitrators from Israel," y-net, April 3 2018.]  [86:  Moran Azulai and Tova Tzimuki, "Netanyahu Wants a Widespread Move to by-Pass Bagatz and Argues with Bennet; Kahlon: Only for Inflitrators," ibid., April 11. 
] 

The new national unity government came into being in 2020, and the rage of the rightwing regarding the infiltrators and the supreme court was expressed with three overruling proposals to change the basic law: Human Dignity and Freedom on the infiltrators’ account. Thus, proposal 5497/20 forwarded by Mualem of the Jewish Home called for an overruling clause in basic law Human Dignity and Freedom specifically of the issue of the infiltrators, targeting the supreme court’s rulings on the issue.[footnoteRef:87] It was then resubmitted by two prominent Likud MKs – first Kish and then by Saar.[footnoteRef:88] They were supposed to be of the liberal wing of Netanyahu’s Likud. These proposals showed they might have criticized Netanyahu, but they were part and parcel of the new anti-liberal Likud. [87:  Basic Law Amendment Proposal: Human Dignity and Liberty.]  [88:  Basic Law Amendment Proposal: Human Dignity and Liberty, פ/23/534. 
] 

The policy towards the African infiltrators brought to a climax the conflict between the government and the court. Politically, it generated two other significant processes: it united the ethnoreligious coalition around Netanyahu, and it was instrumental in generating wide public support to the government and against the infiltrators-protecting court. On the coalition front, this was the issue which brought together the ultraorthodox – with the minister of interior, Yshai, leader of Shas, becoming extreme-right curser as an anti-infiltrator policy holder, placing the Charedis at the heart of the right bloc; Dery who followed him was less extremist, by the voice of the street was louder and he submitted to the feelings in his camp that the court has wronged the poor Mizrachi neighborhoods once again. Shaked and Bennet were at the forefront of the anti-immigration camp, ever-radicalizing the positions against the supreme court, and Levin and Regev, by now most senior ministers in the government and personal loyalists to Netanyahu, lead the compound attack against the infiltrators, the human rights organizations that represented them, and the supreme court which endorsed their cause. 
The thesis was making ways into the wider public. On 2017 the Index of Democracy, an opinion poll run annually by the institute for Israeli Democracy, asked the following question: “despite the fact that most of the people voted for the right, the leftist judicial system, the public media and the academia prevent the right from ruling”. Those answering very much approve and pretty much approve on average made 46%. However, distinguishing between the right, center and left gave the full picture. 72% of the right approved, while only 22% supported from the center and 11% of the left. The next question read: “One should take the option from the court to revoke laws that were legislated by the MKs who were chosen by the people”. 36% approved this assertion, but once again the political distinction made a real difference. On the right there was a majority which supported it – 53%, with only 22% of the center and 9% of the left. However, of the right voters, 73% of the Charedis and 63% of the religious Jews approved the assertion. Only around 30% of the traditionalists and seculars supported the assertion.[footnoteRef:89] Majority of rightwing voters, with an overwhelming majority in the Charedi and national-religious communities, supported publicly the overruling clause, meaning wanted to disable constitutional review from the supreme court. [89:  Tamar Hermann et al., "The Israeli Democracy Index 2017," (Jerusalem: Israel Democracy Institute, 2017), 117-18.] 



5. The Anti-Constitutional Counter-Revolution
“Israel today is not a state that has a court, but a court that has a state. The judicial system and not the Israeli government runs de facto the national policy on immigration, security, religion and state, the war on terror and other issues”.[footnoteRef:90] The introduction to Bagaz Party, by one of the neoconservative thinkers and a candidate of the newly appointed chairperson of the Knesset in 2020, Yariv Levin, for the Knesset attorney general, argues that “the exclusivity on interpreting the principles made the judges into super-legislators with formidable forces that spring their wings above and beyond the democratic process”.[footnoteRef:91] The constitutional revolution, in Rothman’s abbreviated format, is embodied in judicial activism.[footnoteRef:92] First, the super-interpreter role the supreme court curved for itself. He cites judge Barak: “fundamental interpretative frameworks, at the basis of which stands the idea that the tongue of the text needs to be interpreted by its purpose and that the purpose of the text is taught of all reliable sources and consolidates according to the judgement of the interpreter… these frameworks refer to the interpretation of all judicial texts”.[footnoteRef:93] Judicial activism, deduces Rothman, ever-expands the interpretative space of the judge. The second tool beyond the interpretative task is overruling laws by alternative competing value judgement. In particular, the basic law Human Dignity and Freedom is enabling different normative readings of ‘Jewish and democratic’, ‘worthy purpose’ and ‘proportional violation of right’.[footnoteRef:94] The next tools are the extension of the standing right – while in the past only a person who the state directly violated his rights could have appealed, but the supreme court has invented the idea of ‘public appealer’ going way beyond those who can prove a direct damage. Next, the cause of justiciablity – the argument is that the court has intervenes in essentially political issues like the draft of Yeshiva students or the infiltrators. Finally, the criteria of reasonableness and proportionality which give further tools to the judges to intervene and also overrule laws legislated by the Knesset.[footnoteRef:95] The consequence of this judicial activism, claims the author, is the depleting public trust in the judicial system. [90:  Adam Gold, "Introduction," in The Ruling Party of Bagatz : How Israel Became a Legalocracy, ed. Simcha Rotman (Tel Aviv: Sela Meir, 2019).: 11]  [91:  Ibid.: 12]  [92:  See also Yoav Dotan, Lawyering for the Rule of Law : Government Lawyers and the Rise of Judicial Power in Israel (Cambridge, United Kingdom : Cambridge University Press, 2014).]  [93:  Simcha Rotman, The Ruling Party of Bagatz : How Israel Became a Legalocracy (Tel Aviv: Sela Meir, 2019).: 190]  [94:  Ibid.: 208-209.]  [95:  Ibid.: 212-218] 

The charge of the growing intervention of the court since the constitutional revolution, and that the judges are the effective government of Israel due to these mechanisms of extended authority they have adopted, is based on those laws which were repealed by the court. Interestingly, in 70 years of ruling the supreme court overruled 19 laws passed by the Knesset. By way of summing up the four parts of this chapter, we introduce these laws in the following table together with the cause of repeal and the year. We then discuss the reason why such a few overruling cases in a long judicial tradition brought so much rage and were given the title ‘judicial activism’ and a ‘constitutional revolution’.

Table 5: Laws Overruled by the Court 1948-2020[footnoteRef:96] and Overruling Proposals [96:  Ori Aronson and 2014). עיוני משפט לז 509 (2016) Why Hasn't the Knesset Repealed Basic Law: Human Dignity and Liberty? On the Status Quo as Countermajoritarian Difficulty (April 2, "Why Hasn't the Knesset Repealed Basic Law: Human Dignity and Liberty? On the Status Quo as Countermajoritarian Difficulty," עיוני משפט לז (2016).: 522
] 

	
	Year
	Subject
	appeal
	justification
	Overruling clause proposals
	Proposing parties

	1.
	1969
	
	Bergman Appeal
	Unconstitutional law
	
	

	2.
	1989
	Parties financing
	Laor Appeal
	Violation of equality, violation of a basic law
	
	

	3.
	1997
	Investment managers
	1715/97
	Conflict with basic law
	
	

	4.
	1999
	Soldier lock up before trial
	6055/95
Sagi-Zemach Appeal
	Violates basic law: Human Dignity and Freedom
	
	

	5.
	2002
	Pirate radio broadcasting
	Oron Appeal
1030/99
	Violates basic law: freedom of Occupation
	
	

	6.
	2005
	Compensation for the deportee of Azza strip
	1661/05
	Unproportional damage (basic law: Human Dignity and Freedeom)
	
	

	7.
	2006
	Compensation for Palestinians hurt by the security forces
	Addala Appeal
8276/05
	Violates human life, equality and private ownership (basic law: Human Dignity and Freedom)
	
	

	
	2007
	
	
	
	Overruling private proposal
	1975/17
 Israel Betenu

	8.
	2009
	Private jail
	2605/05
	Unproprtional damage to dignity and freedom of prisoners
basic law: Human Dignity and Freedom
	Overruling Clause private proposal
	1891/18
Yahadut HaTorah

	9.
	2010
	Extension of detention without the prisoner presence
	8823/07
	Unproportional basic law: Human Dignity and Freedom
	
	

	10.
	2012
	Deference of draft of yeshiva men
	Resler Appeal
6298/07
	Unproprtional violates equality basic law: Human Dignity and Freedom
	
	

	11.
	2012
	Car ownership as justification for stipend cancellation
	Hassan Appeal
19662/04
	basic law: Human Dignity and Freedom
	
	

	12.
	2012
	Reduced Income tax to specific settlements
	Nasser Appeal
8300/03
	Violates equality basic law: Human Dignity and Freedom
	
	

	13.
	2013
	Amendment 3 to infiltrations act
	Adam Appeal
7146/12
	Unconstitutional law, unreasonable, violates basic law: Human Dignity and Freedom
	Overruling Clause private proposal
	1406/19
Yahadut HaTorah
No.???
Jewish Home, Israel Betenu, Yahadut Hatorah, Ichud Leumi

	14.
	2014
	Amendment 4 to infiltrations act
	Gavrisalsi Appeal

	basic law: Human Dignity and Freedom
	Overruling clause
constitutional minsters’ committee

	Np.???
Jewish Home, Israel Betenu, Likud

	15.
	2015
	Boycott act
	Avneri Appeal
5239/11
	Overruled compensation without proof of damage
Basic Law: Freedom of occupation
	
	

	16.
	2013-2015
	Infiltrators detention
	Tamosha Appeal
8665/14
	Amendment 3 to infiltrations act
	
	

	17.
	2014
	Stipend for Yeshiva students who deferred drafting
	Students’ Union Appeal

	Violates equality 
Basic Law: Human Dignity and Freedom
	Overruling Clause private proposal
	1374/20
Yahadut HaTorah

	
	2015
	
	
	
	Overruling Clause private proposal
	No???
Jewish Home

	18.
	2017
	Third apartment taxation
	Kewitinsky Appeal
	Process of legislation
	Overruling Clause private proposal
	4005/20
Jewish Home, Likud, Yahdut HaTorah, Israel Betenu, Shas

	
	2018
	
	
	
	Overruling Clause private proposal
	5219/20
Shas

	19.
	2020
	Appropriation of Palestinians’ Private land
	Silowad Appeal
Arrangement Act
	basic law: Human Dignity and Freedom
	
	



What can be learnt from the laws repealed by the court? First, only 2 such laws existed prior to the 1992 basic laws, and it took 5 more years before the court found a law in conflict with a basic law. 17 laws were repealed during 1997-2020. Second, 13 laws were repealed on grounds of contradicting Basic Law: Human Dignity and Freedom, 2 contradicted Basic Law: Freedom of Occupation. Only 1 law was repealed on procedural issues. Third, the common justifications were that a law was found unconstitutional, violates equality or that the damage is unproprtional. All the probable causes counted as part of ‘judicial activism’. Fourth, of these 19 appeals, 2 were on the Charedi Yeshiva draft, 3 on the infiltrators and 4 on the occupied territories – the core of the three political communities composing the right bloc in Netanyahu’s governments. All their political representatives in the Knesset – two Charedi parties, the national-religious camp and the Likud – became stronger during the last decade of Netanyahu rule and moved up from backbenchers of the Knesset to the top ministerial row of the government. They became in fact the most powerful rulers of Israel, even more so with their interpretation of governability to mean more power to the executive and a fierce ideological struggle against the professional bodies – the judicial system, the civil service, the attorney general and the gatekeepers of democracy. The attacks on the court, in particular on the supreme court, were the most vocal and vicious as the justices hardly directly responded to the charges. 
With the growing power position of the anti-constitutional revolution politicians, two of whom acted as justice ministers under Netanyahu – Shaked and Ohana – one whom Netanyahu wanted but refused to be a justice minister in a transition government – Levin – did not just spell out the constitutional revolution and made the supreme court justices their prime antagonists, but also had their counterrevolution planned  Adelstein, the chairperson of the Knesset before Levin, said after the Arrangement act was ruled unconstitutional by the supreme court: “the supreme court has turned itself to the legislative, executive and judicial arm simultaneously… it must be ended by the overruling clause”.[footnoteRef:97] [97:  Jonathan Liss and Noa Landau, "Netanyahu Source: "Annexation Will Solve Most of the Problems from the Arrangament Act"," Ha'Aretz, June 9 2020. 
] 

The overruling clause is introduced as a tool in this power game a decade after the first law was repealed by the court in the post-1992 constitutional revolution era, in 2007. Since then, the overruling clause proposals were introduced rapidly, with a clear relation to those laws repealed by the court. The 2009, 2013 and 2014 were filed by the Charedi parties on ground of the drafting of the yeshiva laws; 5 overruling proposals were directed against the rulings of the court in the infiltrators cases. The overruling clause became closely identified with the anti-constitutional revolution.

With the closing of this chapter, not just the constitutional revolution as told by the neo-conservative ideologues of the Netanyahu government, but also the blueprint of the counterrevolution can now be fully comprehended as the on-going project of the neoconservative right in Israel.[footnoteRef:98] On the dimension of the confronting systems of values, and the way the judges choose to interpret ‘equality’ as the top pyramid of the democratic values, Netanyahu’s government initiated and legislated the Basic Law: Nation State. With that, the missing wing to the democratic aspect, namely, the Jewish side of the character of the state, now was enshrined in a basic law. Every law which favors the Jews and violates the principle of equality, might very well come under the protection of the Nation State basic law and would be found constitutional. The prime tool of the court – the fact that only the bill of rights had the status of constitutional right, and not the national rights, was now put right. In one common neoconservative judicial interpretation, the later basic aw has more power than the former one. Only the question whether collective rights being at equal status or higher than individual rights, thus not standing the definition of a democratic regime, hovers over this achievement.  [98:  See Ilan Saban, "The Reaction to the "Constitutional Revolution"," Public Shpere 13 (2017). and also Gur Megido, "Yariv Lavin Suggests: Take a Tranquillizer before Reading This Interview," The Marker, April 3 2019. ] 

Next, the issue of the criteria for ruling used by the supreme court – the standing right, reasonableness and proportionality. The way to moderate these criteria is by choosing conservative judges. The main idea behind appointing conservative judges and opposing them to liberal judges, is to pressure these incoming judges to provide conservative rulings. Mainly, to rule unjusticiable appeals which are made on political grounds. With this, the tool of ruling laws legislated by the Knesset unconstitutional would be reduced. In order to excel the process of changing the composition of the judges from liberal to conservative, the system of appointing judges is being challenged both on the seniority system and on the composition of the committee that chooses the judges. 
The other front which is tightly connected to the anti-constitutional revolution, is the change of the way the general attorney of the governmental ministries are being elected. The move from professional trustees of the rule of law to legal advisers of the ministers should disarm the extended arm of the judicial system within the executive branch. The weakening of the attorney general is therefore instrumental in this line of action.
Finally, the interpretative role of the supreme court, the prime tool in the making of the anti-constitutional revolution, is the overruling clause. In its radical form proposed by Shaked, the only way a constitutional review could happen is when there is a procedural flaw in the way a law was legislated. Virtually no room for supreme judge interpretation. The accelerated rate in which the proposals for overruling clause were submitted by the right parties, and the thresholds that it passed – moving up the ladder from being perceived as an extremist proposals of Charedis, settlers or anti-infiltrators, to being adopted by a majority of the coalition MKs, being included in the 2015 coalition agreement, and passing the governmental constitutional committee, and above all becoming Netanyahu’s first and foremost condition for joining his government after the April and September 2019 elections, means that a future rightwing government may indeed try to legislate an overruling clause. The fine line of changing the checks and balances and between blank check to the government without any real balance is the line between an embodied democracy and a form of tyranny of the government by the government for the government.
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