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Abstract

TheThe incredible soar in air travel over the past decades has been accompanied by increasing challenges for air passengers. has highlighted the need in enhanced protections for air passengers, as Fflight cancellations, tarmac delays, lost or mishandled baggage, bumping, and other consumer problems have become more common than ever before. As state consumer protection laws do not apply to air travel, and consumers were left with no redress or compensation other than what was dictated in the airline’s contract of carriage,In order to enhance air passengers’ protections, the U.S. Department of Transportation (DOT) has recently implemented comprehensive rules aimed at ensuring that passengers have basic protections when problems emerge targeted at enhancing aviation consumers’ protections. These rules, promulgated in the last decadeas part of the “Enhancing Air Passenger Protections” initiative, established procedures related to extended tarmac delays, strengthened air travelers’ rights in the event of flight oversales or cancellations, restricted airlines’ ability to limit their liability for lost, delayed, or mishandled baggage, and mandated information disclosure to consumers (including information about the total cost of the flight). Yet, despite these ongoing efforts to protect consumers, this Article reveals that airlines contravene these mandatory protections by continuing to use terms that disclaim, restrict, or deny their passengers’ most basic rights and remedies in their contracts of carriage (COCs). Drawing on a hand-collected sample of 148 COCs used by U.S. certified air carriers, the study finds that these contracts routinely include unenforceable terms, such as clauses limiting the airline’s liability for damage caused to passengers as a result of lost, delayed, or mishandled baggage to an amount lower than the mandatory minimum, clauses allowing airlines to change their terms and conditions retroactively to the passenger’s detriment, and unlawful restrictions on passengers’ rights to cancel or change flights or to receive refunds of certain fees in the event of flight cancellation or oversale. 
These findings shed light on an under-explored drafting practice: While contract scholars have focused on sellers’ incentives to draft one-sided terms, or terms that, albeit enforceable, exploit consumers’ cognitive biases or limited attention, the use of unenforceable terms has so far received very little attention. This author has recently found that unenforceable terms are frequently used in residential lease agreements. When taken together, the findings Yes, so far, there has been no empirical investigation into air carriers’ compliance with these mandatory protections. 
lead to a troubling conclusion: While consumers and tenants generally enter into contracts without reading them, and thus may not notice unenforceable terms, these same terms may adversely affect them ex post, when a problem or question about their rights and remedies emerges. This Article attempts to address this gap by analyzing airlines’ contracts of carriage in view of this applicable regulation. Based on a hand-collected sample of COCs used by 148 U.S. certified air carriers, this study reveals that airlines often use terms that contravene the mandatory protections imposed by the DOT in their CoCs. These contracts routinely include terms that disclaim, restrict, or deny air passengers’ mandatory rights and remedies. Such unenforceable terms include clauses purporting to set a compensation limit for lost, delayed, or damaged baggage below the mandatory minimum; clauses denying reimbursement for “necessities” where the baggage is “expected” to reach the passenger within 24 hours of filing a delayed baggage report; unilateral change clauses allowing airlines to change their terms and conditions retroactively; and unlawful restrictions on passengers’ rights to cancel or change flights or to receive refunds of certain fees in the event of flight cancellation or oversale. Add misleading and selective disclosure. This Article then proceeds to discuss the implications of these findings for consumer protection and regulation. It suggests that unenforceable contract terms might be harmful to consumers even if they do not read the fine print before purchasing a flight ticket, because they might rely on these terms ex post when a question or problem arises. … and atAt that point in time, uninformed consumers might mistakenly misperceive unenforceable terms as enforceable and binding, and consequently forgo valid legal rights and claims. As a result, they might end up bearing costs and risks that the law deliberately and explicitly imposed on the sellers. 
This Article discusses the implications of these findings for consumer protection and regulation. The systematic use of unenforceable terms in standardized agreements reveals that even substantive, mandatory, regulation of consumer contracts could fail to achieve its goals as long as sellers are not sufficiently deterred from continuing to use unenforceable terms in the fine print. … The Article concludes by surveying various regulatory solutions, such as requiring airlines to use one of several statutory form contracts or establishing a pre-approval mechanism for airlines’ contracts of carriage. xX and XX (pre-approval or imposing statutory form contracts). 

This paper explores whether airlines’ contract of carriage comply with the applicable regulation. 

However, recent evidence suggesting that residential landlords routinely contravene these regulatory measures by inserting unenforceable terms into residential lease agreements casts doubt on the effectiveness of such regulatory changes. This Article empirically explores 
