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Abstract

Sexual autonomy has not been a value advanced by religious laws.  Many rules under religious laws are aimed at taming sexual desire and channeling sexuality into heterosexual marriage, emphasizing sex as a marriage obligation and reproductive activity. In fact the same is true not only with regards to religious laws, but regarding civil state laws as well.

Under such perceptions, the crime of rape was not aimed to protect women's sexual autonomy, but rather the father's and husband (or future's husband) interests. In many religious systems and early legal cods, marital rape was not considered an offense. Nonetheless, over the years (Western) state laws have been modified so that the criminal offense of rape has been redefined in such a way as to place the values of female sexual autonomy and human dignity at its center. At the same time, states criminal laws have clearly and unequivocally rejected the marital rape exemption, emphasizing that even within marriage women should be protected against rape by their husbands. Yet, under religious laws sexual autonomy is not yet fully protected and traditional perceptions still rule. 

Israel provides fascinating case study for how these two systems, state-civil system and religious system, affect/protect women's sexual autonomy, especially within marriage. In Israel religious laws are part of the legal system since central aspects of family law are governed by religious laws. This Article, compares and contrasts the recognition and protection of women’s sexual autonomy and human dignity under Israeli criminal law with the disregard
 for those values under Israeli religious-based family law. 

In the realm of criminal law, the Israeli offense of rape has been modified similarly to other Western legal system so that it centers around values of female sexual autonomy and human dignity. Likewise, Israeli criminal law has rejected the marital rape exemption. However, when one moves into the realm of family law, the purported protection of women's sexual autonomy becomes highly questionable. Under Israeli law, Jewish women who refuse to have sexual intercourse with their Jewish husbands are considered "rebellious wives" and lose their right to financial support from their husbands and might suffer from financial retributions.  
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Introduction
Sexual autonomy has not been a value advanced by religious laws.
  Many rules under religious laws are aimed at taming sexual desire and channeling sexuality into heterosexual marriage, emphasizing sex as a marriage obligation and reproductive activity. In fact the same is true not only with regards to religious laws, but regarding civil laws as well.

Under such perceptions, the crime of rape was not aimed to protect women's sexual autonomy, but rather the father's and husband (or future's husband) interests.
 In many religious systems and early legal cods, marital rape was not considered an offense. Nonetheless, over the years (Western) state laws have been modified so that the criminal offense of rape has been redefined in such a way as to place the values of female sexual autonomy and human dignity at its center. At the same time, states criminal laws have clearly and unequivocally rejected the marital rape exemption, emphasizing that even within marriage women should be protected against rape by their husbands. Yet, under religious laws sexual autonomy is not yet fully protected and traditional perceptions still rule. 

Israel provides fascinating case study for how these two systems, state-civil system and religious system, affect/protect women's sexual autonomy, especially within marriage. In Israel religious laws are part of the legal system since central aspects of family law are governed by religious laws. This Article, compares and contrasts the recognition and protection of women’s sexual autonomy and human dignity under Israeli criminal law with the marginality for those values under Israeli religious-based family law, and provide a complex picture of incoherence. 

In the realm of criminal law, the Israeli offense of rape has been modified similarly to other Western legal system so that it centers around values of female sexual autonomy and human dignity. Likewise, Israeli criminal law has rejected the marital rape exemption. However, when one moves into the realm of family law, the purported protection of women's sexual autonomy becomes more questionable. Being sexually available to one's husband is seen as a wife's marital duty, and Jewish women who refuse to have sexual intercourse with their Jewish husbands are considered "rebellious wives" (as termed and defined by Jewish Law itself) and might lose their right to maintenance from their husbands and also might suffer from other financial retributions. In this light, despite the rejection of the marital rape exemption the state keeps its own monopoly over the enforcement of the duty of having sexual relations through the imposition of financial sanctions.  It is clear that the concept of "free consent" to sexual relations within this legal context is somewhat preposterous. 
Part
 I of this Article concerns Israeli religion-based family law, focuses on the Jewish law, its patriarchal character and its infringements upon women's human rights. It is argued that the existing literature has directed attention mainly to infringements upon women's right to equality and freedom/free will in the context of obtaining a divorce while the violation of women's sexual autonomy has remained under-explored
. It then considers how women's sexuality and sexual autonomy is regulated and limited by religious laws
, which govern many family matters under Israeli law, with a focus on Jewish law and the laws that concern "rebellious wives". Part II shifts to Israeli criminal law, demonstrating the incompatibility/incoherence of the laws concerning "rebellious wives" with the values underlying the criminalization of rape. The discussion traces the development of the offense of rape as an offense aiming to protect women's sexual autonomy and human dignity. It then considers the history of the criminalization of marital rape in Israel and the clear rejection of the marital rape exemption. Part III analyses the doctrine of the "rebellious wife" as currently applied in religious Jewish Rabbinical courts and civil family courts, in view of the recognition given to women's sexual autonomy as it emerges from criminal case-law on rape. This inquiry suggests that recognition for women's right to sexual autonomy is absent from Rabbinical family law cases and to some extent also from civil family law cases, ruled by family courts. The
 Article then moves on to consider, and reject, possible justifications for the continued existence of the "rebellious wife" doctrine. Part

 IV concludes that since in Israel the legal institution of marriage is religion-based, the religious norms of marriage are buttressed by the power of the state. Therefor although the husband is banned from forcing sexual relation on his wife, the state retains its power over married women sexual autonomy using financial sanctions. The state, therefore, regulates, rather than prohibits, marital rape.
  
I. Religion-Based Family Law and Women's Sexual Autonomy
A. Religion-Based Family Law and their Impact upon Women  
Israeli family law is characterized by a split both in the law as well as in jurisdiction.
 In terms of law, while some aspects are governed by civil law that has a uniform valid upon all litigates, other aspects (such as marriage, divorce and maintenance), defined as "matters of personal status," and are governed by the "personal law" of the parties.
 The personal law of Israeli citizens and residents is their religious law.
 
The civil and religious systems governing family matters diverge not only in terms of the law but also in terms of jurisdiction, and alongside the civil system of Family Courts, recognized religious communities (including the Jewish community) operate religious courts under Israeli law.
 Some family law issues fall under the jurisdiction of Israeli family (civil) courts, while others are adjudicated by the relevant religious courts. Some matters (like maintenance or marital property) can be adjudicated either by the civil courts or the religious courts. In principle, both jurisdictions are supposed to apply the same laws, whether civil or religious (depending on the subject matter) but their outcome might be very different according to the way they interpret and apply the law. As explained in more detail below, spousal maintenance
 issues are governed by religious laws.  . Marital property rights, on the other hand, are classified as a "civil matter", and so both jurisdictions 

are supposed to apply the same (civil) law.  Nonetheless, the Rabbinical Courts retain some autonomy of interpretation and in many cases get to very different results than Family courts. These results may cause the women profound financial loses and sometimes are very difficult to appeal

/modify by petition to the High Court of Justice.
    
The governance of religion over family law matters infringes upon religious liberty, especially since religious affiliation for purposes of law and jurisdiction is independent of personal belief and is determined instead by the internal rules of the relevant religions.
 Thus, even individuals who identify themselves as secular, atheist, or agnostic as a matter of personal belief may still be considered members of a religious community for purposes of law and jurisdiction. The greatest concern is raised by the lack of civil marriage (and divorce) in Israel. Marriage and divorce are exclusively governed by personal religious laws, meaning that the only way to marry under Israeli law in the territory of Israel, is through a religious ceremony, authorized and supervised by the religious authorities.


The surrender of a number of family issues to religious authorities and laws, and their complete control over marriage and divorce, are especially detrimental to women's rights.  Jewish Family Law, recognized under Israeli law, is patriarchal,  and discriminates against women.
 Indeed, women's right to equality occupies a large portion of the literature on the infringement of women's rights by religion-based family law, which focuses on issues that pertain to property division,
 bigamy,
 and the difficulties of obtaining a divorce.

 
Jewish Law, as recognized in Israel, adhere to perceptions that seek to impose control over women's sexuality through rules that concern modesty and purity, prohibitions on extra-marital sexual relations, the orientation of women's sexuality toward reproduction (within marriage), and the like.
 Clearly, most of the religious rules that concern women's sexuality are not part of Israeli law
 and are not part of secular women's day-to-day life. However, due to the governance of religious laws over some aspects of family law, certain religious limitations on women's sexual autonomy have been incorporated into Israeli law both in religious (Rabbinical) courts and for some extent in civil Family courts. The most notable examples concern religious obligations regarding the sexual conduct of married women and the “punishment” for adultery, imposed on (adulterous) women but not on (adulterous) men. In particular, a married Jewish woman who is involved in sexual relations with a man other than her husband may lose her monetary rights, including maintenance
 and to some extent marital property rights.
 Her husband will immediately obtain a decree obliging her to divorce
 and she will be prohibited from later marrying the man with whom she had committed adultery. If she conceives a child  from such an adulterous relationship, the child will be considered a mamzer (sort of "illegitimate" child) who will be prohibited from marrying in a religious ceremony within the Jewish community, which, in turn, means being unable to marry in Israel.
 For women, then, the category of mamzerut acts as a strong deterrent against extra-marital relations in general and with regard to child birth in particular. Note that in this context a "married" woman is any formally married woman, even if she has been separated from her husband for many years but without him having freely consented to give her the Jewish bill of divorce, the get. Women may then be under the threat of giving birth to a mamzer even when their so-called marriage is merely an empty shell.
Nevertheless, the implications of religion-based family law on women's right to sexual autonomy has not received much scholarly attention. It is suggested that there are two main reasons for the relative paucity of references to the issue of women's sexual autonomy in this context. First, the problem of obtaining a divorce, which affects so many dimensions of women's lives, overshadows infringements of other rights, which might seem less significant in comparison. Second, the recognition of women's sexual rights or sexual autonomy as a human right is more controversial in comparison to the right to equality.
 This Article directs attention to the way that women's right to sexual autonomy is infringed by the application of religious law on spousal monetary issues - maintenance and some aspects of marital property division. This infringement is especially deserving of attention as it stands in sharp contrast to the purported recognition by Israeli law of women's right to sexual autonomy, as manifested by extensive revisions to the laws of rape in recent decades
. 
B. Law and Jurisdiction on Spousal Maintenance

As noted, Israeli law on family matters is split between personal-religious and civil-territorial law. The general distinction in Israeli law is between issues of matrimonial status—such as marriage and divorce in the narrow sense—that are governed by the relevant religious laws of the parties, and other aspects of family law—such as property and custody—that are governed, in principle, by Israeli civil laws.
 The laws that pertain to spousal maintenance are an exception to this general distinction: although spousal maintenance concerns the financial aspects of spousal relations, according to Israeli statutes legislated in the Knesset, spousal maintenance issues are governed by the parties’ personal religious laws.

Following a Supreme Court precedent and its interpretation by family courts, the Maintenance Law and the personal-religious laws it imposes do not currently apply to interfaith couples or to same faith couples who married in a civil, non-religious ceremony outside Israel.
 Spousal maintenance issues among these couples are governed by civil-contractual principles. Although the Supreme Court was willing to start developing the option of civil spousal support, based on Contract Law, for Jewish religiously-married couples

, the Maintenance Law, however, still applies to most married couples in Israel, that is, same-faith couples who married in Israel in a religious ceremony, which is the only available option for marriage in Israel.
 

In terms of jurisdiction, both the civil family courts and the religious rabbinical courts have parallel jurisdiction over issues of spousal maintenance.
 Once proceedings are initiated in one of these two systems, however, it assumes jurisdiction and precludes the other’s intervention. The result has been the notorious “race for jurisdiction,” when each party seeks to precede the other in initiating legal proceedings in order that jurisdiction will lie with the system more favorable to the husband or the wife.
 Although both the family court and the religious court must adjudicate spousal maintenance according to religious law, as determined by the Maintenance Law, the jurisdiction race is no less crucial. The different ideologies and worldviews that underlie each system lead to vastly divergent interpretations of the law, and hence different outcomes. Thus, religious law as applied in the religious court differs significantly from the religious law applied in the civil family court.
 
In particular, regarding the laws that attempt to control women's sexual behavior, the civil system has striven to interpret the religious-personal laws in a way that limits their legal implications (mostly in terms of loss of financial rights) for women who have deviated from the religious moral code of behavior. What the civil courts found troubling, though, was not the limitation on women's sexual autonomy itself, but rather the double standard applied to married men and married women, so that the extra-marital intimate relations of husbands go unremarked, whereas wives' involvement in an intimate extra-marital relationship (or even her "immodest" behavior with other men) is heavily penalized. Civil courts found objectionable cases where husbands had left the marital home, initiated new intimate relationships, or actively searched for intimate relations outside the formal marital bond, while at the same time claiming that their wives' right to maintenance should be denied based on their involvement with other men.
 Civil courts tend to turn down such claims and sustain the wives' right to maintenance, in complete opposition to the approach of the religious courts. 
 Once more the issue is that of equality, rather than sexual autonomy.
 As discussed in greater detail below, despite the seemingly more liberal approach of the civil courts on issues pertaining to women’s sexuality, their rulings display limited concern for women's sexual autonomy within marriage
. 

C. Support and Services – Spousal Maintenance according to Jewish Law 
Jewish Law regulates the private lives of individuals even within the realm of the family,
 and therefore has no ideological problem in applying and enforcing the maintenance duty in intact marriages. To be even more clear, the Jewish maintenance obligation is part of "the law of marriage" and was design as part of the mutual obligations between husband and wife. The
 husband has a unilateral obligation to maintain his wife during their marriage,
 provide her needs for food, clothing, medical care, and shelter. As for the obligation itself, Jewish law goes into very specific detail about the parameters that determine the level of support to which a wife is entitled. The wife’s reciprocal obligations include various household chores, personal services, such as “making his bed and pouring his cup,”
 and an obligation of having sexual relations with him. The marital duty of sexual relations is mutual, and both husband and wife share a reciprocal duty of having sexual relations with one another. A
 husband’s refusal to have sex with his wife makes him a rebellious husband, a mored, and entitles the wife to an addition of a specified amount to the ketubah’s financial settlement for each week of rebellion. It also provides her with grounds for divorce, based on which she can obtain a decree from a rabbinical court obliging the husband to give her a get.
 Even so, from a practical aspect, the sanctions on the husband are not only less severe, they are also less enforced.


According to their nature as part of the law of marriage, the obligation to financially support the wife (maintenance) is limited to the duration of the marriage. Once divorced, the obligation is expired. In many cases the maintenance obligation is expired even before the divorce itself, when rabbinical court orders that there is a justification for divorce (that can precede the actual divorce for a long time). Justifications for divorce correlate, to a great extent, the reasons for the husband release from the maintenance obligation. Among them the wife "unfaithfulness" to the husband, and her "rebelliousness" towards him. It is important to clarify that not every woman is entitled to maintenance payments even if she is a dedicated and faithful wife. If a wife earns enough to cover her expenses according to the standard of living she is used to and entitled to, she is allowed (and also expected) to keep her earning to herself and to let go of her husband's maintenance payments.
 
Although the Jewish maintenance obligation is gendered and unilateral and therefore generally ill-suited for today, there is still an advantage to its unequal form, due to the Jewish divorce law which grant the husband more power over his wife. The gendered maintenance obligation slightly balances this advantage and serves to pressure the husband who is not willing to grant a bill of divorce (a get) to his wife.
 Granting the get will  release him from this obligation and therefor function as an incentive to release the wife from an unwanted marriage. It is important to clarify that maintenance payments are not very common nowadays and that the amounts are probably modest.
 Many women earn their own salaries/make a living and can do without the husband support. In other cases, when a support is justified for socio-economic reasons, courts are not keen to grant them for several reasons, including the discriminatory application of maintenance according to Jewish Law, granted, as said, to women only. A prominent component in the right to maintenance that is still financially significant nowadays, is the component of accommodation. As part of the accommodation component, Rabinical Courts, and only Rabbinical Courts, might recognize the right of the wife to stay at the family home as long as she is entitled to maintenance according to the Halacha rules. If the family home is owned by the husband (exclusively or jointly with the wife) he may find himself mortgaged to the wife maintenance right, unable to sell the house or rent it. Losing the right to maintenance due to the reason of "Rebellions
" leads also to the wife's loss of entitlement to stay at the family house for indefinite time (until the divorce or until she otherwise losses her right to maintenance).  
D. Laws Concerning Rebellious Wives
A wife who refuses to have sexual intercourse with her husband over a period of time may be deemed a moredet (rebellious wife), a status that carries with it various sanctions, including the loss of entitlement to maintenance.
 According to Jewish law the refusal of the wife to engage in sexual intercourse in itself is sufficient for a wife to be considered a rebellious wife, even if she resides in the same household as her husband and fulfills the household chores.
 

Just to be clear, Jewish law is not monolithic and contains a broad range of opinions and perspectives. This observation is true in general, and the rules that pertain to the rebellious wife are no exception. Halakhah offers a large spectrum of options concerning the sanctions that should be imposed on the rebellious wife.
 This Article, however, does not focus on Jewish law per se but rather on its application as part of current Israeli law, as the personal law of the state’s Jewish citizens. Therefore, it concerns the laws of the rebellious wife as they have been applied by Israeli courts – civil courts as well as rabbinical courts – and understood in treatises on Israeli family law.


As noted, the marital duty of having sexual intercourse is a mutual
 duty of both the husband and the wife. Unlike the source of the husband’s obligation to have sexual relations with his wife, which appears in Scripture, the source of the wife’s obligation to have sexual relations with her husband is unclear.
 Nonetheless, her obligation is indisputable,
 and Jewish law describes it in some detail, including the required frequency of intercourse.
 A wife’s refusal to engage in more frequent sexual intercourse does not make her a moredet.


A woman who refuses to engage in sexual relations may be deemed a moredet, a rebellious wife. Halakhah distinguishes between two types of rebellious wives, based on their reasons for refusing sexual intercourse. One type includes women who wish to stay married but refuse to engage in sexual relations.
 This woman is viewed as refusing so as to upset her husband or to force him to divorce her with a marriage settlement.
 The other type includes women who refuse to engage in intimate relations because they find their husbands repulsive or offensive and 

want a divorce.
 According to Halakhah, the main difference between these two types of rebellious wife is that the former might perhaps be “persuaded” to resume sexual relationships with her husband, but the latter probably will not.



In the case of a woman who wishes to stay married but refuses intimate relations, the law calls for her to be issued warnings by the rabbis and for her rebelliousness to be publically declared in the synagogue and in the study hall before she is finally proclaimed as rebellious – all in an attempt to “persuade” her to resume intimate relations with her husband. Today, the rabbinical courts assume responsibility for persuasion.
 An additional means of “persuasion” in the law is the reduction of the financial settlement promised to the woman in her ketubah—the Jewish marriage contract. Disputes have hinged on whether decreasing the value of the woman’s ketubah should be a gradual process, or whether she should lose her entitlement to the entire amount after a warning period of a few weeks, or after a twelve-month waiting period.
 The aim of the gradual process or a waiting period was understood being to influence the wife “finally (and voluntarily) to change her mind.”
 The right to maintenance, on the other hand, is lost immediately upon discovery of the fact of the wife’s rebellion, which is to be distinguished from her being finally proclaimed a rebellious wife. At this stage, however, her right to maintenance is only suspended. The rationale for the suspension of maintenance at this stage was understood in contractual terms: since the wife is obliged to engage in sexual intercourse with her husband in exchange for her maintenance, as long as she is not fulfilling her obligation, the husband may be released from his.
 By this logic, if the wife resumes sexual relations with her husband, her right to maintenance is reinstated. After the final proclamation of the wife as rebellious and the loss of her ketubah, the grounds for the denial of maintenance change. The forfeit of the ketubah means the de facto nullification of the marital relationship, in which case the denial of maintenance merges with the nullification of all the husband’s monetary obligations toward his wife. At this stage, the wife’s change of heart and her decision to resume intimate relations with her husband cannot reinstate her right to maintenance unless the husband himself decides to write her a new ketubah or to renew maintenance payments.
 


As noted, a woman who claims that she cannot continue to live with her husband and asks for a divorce cannot be “persuaded” to resume intimate relations with him. Thus, Halakhah does not subject this type of rebellious wife to the same pressure and persuasion as applied to the rebellious wife who wishes to stay married.
 Nonetheless, here too she loses her right to maintenance as well as the financial rights provided in the ketubah. The loss of the right to maintenance as soon as her rebellion is exposed has also been explained in contractual terms: the man cannot be obligated to pay his wife’s maintenance if she is not fulfilling her reciprocal obligation of having sexual relations with him. The loss of the ketubah follows the absence of sexual relationships between husband and wife, which are considered the essence of the marital bond.
 


The classification of a woman as a rebellious wife who wishes to divorce and should thus not be pressured, or as a rebellious wife who merely wishes to distress her husband, is not based on any declaration by the woman, but rather is decided by the rabbinic court.
 The rabbinic court must be convinced that the woman genuinely cannot live with her husband. If the woman is involved in a relationship with another man, for instance, her wish to divorce is not considered to be based on the repulsion she feels for her husband but rather on her desire to be with another man, and she would therefore be subject to the rules that apply to a woman who rebels in order to distress her husband. Some Halakhic authorities have argued that, in order to prove her sincerity regarding her feeling of repulsion for her husband, the woman must voluntarily relinquish the financial rights ensured to her in the ketubah. If she seeks a divorce and demands her financial rights, she would again be subject to the rules applicable to a woman who rebels in order to distress her husband. 

In any event, both types of rebellious wives lose their right to maintenance in some point. The only way for a woman who refuses intimate relations with her husband to sustain her right to maintenance is to provide a justified reason for her resistance. For most Halakhic authorities, reasons that entitle the woman to seek divorce according to Jewish law are justifiable reasons for refusing intimate relations, so she will not be considered rebellious. Other reasons, even if sincere and well founded, will not prevent the woman from being designated as “rebellious” and losing her maintenance, although the wife who acts upon these reasons will not be viewed as refusing sexual intercourse “out of spite.” Even if some aspects of the husband’s behavior cause the woman suffering and sorrow, if they do not amount to justified objective grounds for divorce, Jewish law does not “allow” her to refuse intimate relations or to divorce him.
  As formulated by one of the Rabbinical Court Judges, Judge Frober, in the context of grounds for divorce: "
"
What does all this have to do with rape? Scholars of Jewish law would probably be taken aback by the association of Jewish law with marital rape. Jewish law is widely seen as displaying concern for women's sexuality. Halakhah acknowledges the women’s need to satisfy their own sexual desires, and sexual relations are considered also, and even primarily, a duty of the husband toward his wife.
 More importantly, the accepted view is that Jewish law, unlike the common law, has always prohibited marital rape.
 This is certainly true regarding rape by force, but just what is rape? Is it only the use of direct force to compel sexual relations? That indeed was the traditional view, which depicted rape by force as “real rape.” Today, however, as will be dealt in the next part, the definition of rape has been transformed, both at the level of international law and within various legal systems.
 Israeli law has also modified its definition of rape, such that it now refers to any sexual intercourse against the woman’s free will. The following section refers to these changes, as well as to changes in the laws that pertain to marital rape. It demonstrates that the Jewish religious law of maintenance, which denies a woman her financial rights if she refuses to have sexual intercourse with her husband, is incompatible with the current values that the criminalization of rape aims to protect.

II 
Rape and Women's Sexual Autonomy

A. The Shifting Definition of Rape

The origins of the criminal offense of rape under Israeli law can be traced to English common law.
 Historically, in common law, the criminal offense of rape had little to do with protecting women in general and women’s sexual autonomy in particular.
 The core of this offense was the protection of men’s property rights over their wives and daughters against other men.
 Thus, the rape of an unmarried woman was considered a transgression against her father and the rape of a married woman a transgression against her husband.
 Over time, the offense of rape evolved into one seeking to protect women rather than men, but its patriarchal origins have influenced the concept of “real rape” (the prototype rape) as one involving women of untainted virtue, who are forcefully raped by strange men,
 and who resist the act to their utmost.

In recent decades, this classic narrative of “real rape” has been severely criticized for its patriarchal subtext. Findings indicate that it is actually “a statistical outlier,” substantially different from the typical rape,
 and responsible for the prevalence of unprosecuted rapes and acquittals in rape charges.
 The criticism led to changes in rape laws in most Western countries. Legal systems, however, still vary in their approach as to what constitutes rape.
 
The Israeli legal system has also extensively revised its definition of rape in previous decades.
 Until 1988, the Israeli definition still retained the common law definition of rape as “unlawful sexual intercourse with a female.”
 In 1988, the term “unlawful” was omitted from the definition of rape, as was the express demand for the woman’s active resistance.
 One of the most significant changes that the reform introduced in the definition of rape was the replacement of the requirement that the sexual act inflicted on the woman be “against her will” in order for the act to be considered “rape” with the requirement that it be “without her free consent.” This amendment, though phrased in negative terms, was interpreted to require the woman’s positive consent. Although this consent may be implied rather than explicit, it cannot be presumed.
 Following the Supreme Court’s interpretation, whereby a man cannot presume a woman’s willingness to engage in sex, the Court further emphasized in several cases that the man bears the burden of obtaining and verifying the woman’s free consent.
 Courts have also demonstrated sensitivity to power disparities where consent was allegedly given, taking into consideration significant age differences,
 the woman’s special conditions,
 and other contextual factors. Until 2001, however, in order for an act to be considered rape there was a requirement to demonstrate the use of force. Section 345(a)(1) defined rape as the penetration of a woman’s sexual organ
 without her free consent “by use of force, infliction of physical suffering, exertion of pressure or threats of the above, whether these were done against a woman herself or against another individual.” Courts, nevertheless, interpreted the force requirement very narrowly, holding that the use of force need not be immediate nor severe, and further holding that penetration itself may be considered “use of force” for this purpose.

The definition of rape in Israeli Penal Law was amended once again in 2001, removing the specification of possible causes for the woman’s lack of consent. The offense is currently defined solely as the penetration of a woman’s sexual organs without her free consent. The amendment was probably influenced by the courts’ interpretation of the demand for the use of force, which made the ending of this section seem redundant.
 In practice, as can be learned from Lowenstein Lazar research of verdicts given since 2001
 ,
 in many cases courts are still looking for resistance on behalf of the woman when debating if to convict in rape.
 However, in more cases than before courts insist on expressions of consent to engaged in sex, and when there weren’t any, especially in cases when there is a doubt there is one, a conviction may be established
.  
B. The Criminalization of Rape within Marriage – A History 
In common law, the source/origin of Israeli penal law, the rape of women by their husbands was exempt from criminal liability.
 Although the complete exemption from prosecution of rape within marriage has been abolished in recent decades in England
 and in the United States, this notorious exemption still casts its shadow.


As noted, the State of Israel inherited its criminal legislation from the British Mandate.
 According to Section 152(1) of the Criminal Law Ordinance 1936, rape was defined as “unlawful sexual intercourse with a female against her will.”
 The common law antecedents of this legislation, as well as the omission of the term “unlawful” from the section that referred to a husband’s intercourse with his underage wife, suggested that unlawful intercourse is extra-marital intercourse and that the Israeli definition of rape precludes rape within marriage.
 In its interpretation of this section, the Israeli Supreme Court was torn between its commitment to precedent, including British precedent, and its disapproval of the marital rape exemption.
 The Court was not required to decide on this question until 1980.
 In several instances, however, Supreme Court judges condemned the British approach and suggested that the interpretation of the term “unlawful” in Israeli law may not mean extra-marital, so that rape within marriage would not be exempt from criminal liability.
 In the oft-cited El-Fakir case (1964), Justice Halevy referred to the common law marital rape exemption and noted: 

This doctrine does not do justice to the dignity of man nor to the dignity of matrimony, and should not be adopted in Israel except by the legislator’s express order. Although a woman agrees through her marriage to live with her husband as man and wife, she does not agree to suffer severe bodily harm. A wife is not a captive taken by the sword into her husband’s house, and she has the same right to corporal freedom as he has.
 
In
 1977, the Criminal Law Ordinance was consolidated into the Penal Law, 1977—a procedure that amalgamated the Ordinance and all its amendments into one unified code.
 The consolidation of laws is performed by the Constitution, Law, and Justice Committee of the Knesset (Israel’s parliament), which has no authority to change the substance of the law.
 Nonetheless, the first consolidated version of the Penal Law, Section 345
 defined rape as “sexual intercourse with a female who is not his [the perpetrator’s] wife.” The term “unlawful,” therefore, was replaced and interpreted as excluding from criminal liability the rape of women by their husbands.
 Following criticism of this interpretive modification, the term “unlawful” was eventually restored to the final text of the law.
 Nonetheless, the question of whether the term “unlawful” excluded rape within marriage or, in fact, from the very definition of “rape” from criminal liability remained open.
 

 
The question finally came before the Israeli Supreme Court in 1980 in Cohen
—an appeal against a defendant’s conviction for rape by the District Court after he had violently forced his wife to have sexual intercourse with him. In his appeal to the Supreme Court, the defendant argued that the facts could not sustain a charge of rape because this offense could not, by definition, be committed between spouses. Justice Bekhor, who delivered the opinion of the Court, premised that marriage may indeed exempt husbands who are forcing their wives to have sexual intercourse with them from criminal liability. However, Justice Bekhor continued, since marriage and divorce in Israel are governed by the parties’ religious laws, the question of whether rape within marriage is permitted depends on the relevant religious law.
 If the relevant religious law, which governs the marital relationships, sanctions the husband’s use of force to compel sexual intercourse, then forced intercourse is not “unlawful.” If, on the other hand, the relevant religious law prohibits use of force to compel sexual relations, marital rape is “unlawful” within the meaning of the section.
 
The parties in Cohen were both Jewish, so the relevant religious law was Halakhah, Jewish law. Two opposing opinions on the Halakhah’s approach to marital rape were submitted to the Court by Jewish law scholars.
 Justice Bekhor chose to endorse the opinion submitted by Nachum Rakover, who stated that, although a woman is obliged to have sexual relations with her husband, the husband is not entitled to force intercourse on his wife.
 Based on this opinion, Justice Bekhor found Cohen guilty of rape. Justice Landua concurred with Justice Bekhor's opinion.
Justice Ben-Porat, who agreed with the judgment in Cohen, chose not to rule on the question of the connection between the parties’ personal-religious law and the term “unlawful.” Justice Ben-Porat suggested that the rejection of the marital rape exemption should be general in Israeli law and should apply to all Israeli citizens, without any religious distinctions.
 In her opinion, the term “unlawful” was meaningless.

The Cohen decision was received with mixed reactions. On the one hand, a husband’s conviction for rape and the inapplicability of a marital rape exemption was praised. On the other, subjecting criminal liability to the religious laws of the parties, as maintained by the majority of the Court, was seen as problematic from various perspectives. First, making criminal liability contingent on the religious laws of the parties involved contradicts the principles of predictability and foreseeability that are an integral part of the rule of law.
 More significantly, given that the majority of Israel’s population is Jewish and thus subject to the prohibition and criminalization of marital rape decided upon in Cohen, allowing individual rapists to avoid punishment merely because of their different religion would be highly questionable.
 Equality and other principles are meant to support protection for women as a minority rather than exposing them to the possibility of rape by their husbands.
 In this respect, Justice Halevy’s strong words in El-Fakir (1964) about the equality and dignity of humans and of marriage suggest a general rejection of the marital rape exemption rather than its discriminatory application.


The legal situation following Cohen was further complicated following the Supreme Court’s denial of a request for a further hearing.
 In denying the request on the grounds that no possibility for reversing the judgment could be envisaged, Justice Haim Cohen chose to rely on Justice Ben-Porat’s view that the term “unlawful” was meaningless. Thus, while the final result had been a husband’s conviction for the rape of his wife, the question of whether the grounds for the conviction apply generally or require appeal to the parties’ religious laws remained open.
In 1980, while Cohen was still pending, and following the public debate it had triggered, a bill seeking the amendment of Section 345 of the Penal Law and the omission of the term “unlawful” was pending in the Knesset. Only in 1988, however, did the legislature amend the Penal Law and omit the term “unlawful” together with other extensive reforms concerning rape laws, as discussed above. Allegedly, and following these legislative reforms, a case of rape within marriage is now as any other: it is subject to criminal liability according to the definition that the offense does not require the use of force, but focuses instead on consent, and rests on such values as the sexual autonomy and human dignity of women. 
An analysis conducted by Irit Negbi of Supreme Court decisions on rape between the years 1991-2001 found a commitment to the idea that husbands cannot be exempt from criminal liability for raping their wives.
 Out
 of 27 appeals that came before the Supreme Court, in none of the cases was the conviction reversed.
 The duty of husbands to respect their wives' refusal for sexual contact would appear to have been acknowledged. At the same time, however, Negbi exposed a degree of ambivalence regarding the severity of the husband's breach of this duty, as reflected in the Court's narratives in describing the rape and the circumstances that surround it, as well as in the sentence imposed on the rapists.

 This is not very surprising, given (among other reasons) that a conception of sexual intercourse as a marital duty underlies family law.
The remainder of this paper reevaluates the prohibition of rape in general and marital rape in particular, taking into account the family law perspective, which considers women to be under a  conceptual obligation to have sexual intercourse with their husbands and subject her to financial losses. כאן לשלב התייחסות שלנו למהות החיוב, לחזור בהקשר הזה למאמר של יורם שחר, עמודים 658 ואילך

III.
The Laws of "Rebellious Wives" and Marital Rape Reconsidered
A. The Laws of Rebellious Wives as Applied in Courts 

Critical analysis of the doctrine of the "rebellious wife" as grounds for denying women's marital monetary rights like maintenance, the Ketuba and property rights, must extend beyond the law in the (religious) books and include references to case law applying the doctrine.
 We should bear in mind, that according to the Rabbinical Courts' procedure rules, decisions are litigated in closed court/doors and are unpublished.
 The publication of decisions, even anonymously, is the exception, and is subject to the discretion of the individual Rabbinical judges. Some of them are accessible nowadays via electronic databases, but they probably reflect only mainority of Rabbinical Courts decisions.  Yet as can be learned from those that are accessible, rabbinical courts continue to apply the rules of the rebellious wife, thereby denying women's right to maintenance as well as their rights to a share in property accumulated during marriage, thus ignoring an explicit ruling of the Supreme Court.
 
In many cases that were ruled by Rabbinical Courts, including from the last decade, Rabbinical courts denied women their maintenance payments and in many cases the Ketuba payment and even property rights that they accumulated during marriage based on the grounds of the wife being a "rebellious wife".  In many cases her claim for maintenance was denied due to the fact that she left the family home or because she asked for divorce. In some cases, Rabbinical Courts noted explicitly her refusal to have sex with the husband as a reason to deny her right to maintenance. Only when the women were "justified" in their act of leaving the family home, for instance when the husband was seriously violent (a "casual" violence is not a good enough reason to leave home in the eyes of Rabbinical courts) her monetary rights were retained.

כך למשל בפסק דין של בית הדין הרבני מאפריל 2019
 נפסק כי שני מעשי אלימות של הבעל כנגד האישה, בגינם הורשע בדין פלילי אינם בגדר עילה מוצדקת לגירושין, שכן לשיטתו של בית הדין הינם מעשי אלימות "ברף נמוך". על רקע קביעה זאת פוסק בית הדין כי האישה, שנמנעה מלקיים יחסי אישות עם בעלה והרחיקה אותו מעליה (לשיטתה בגין מעשי האלימות האמורים והאווירה הקשה בבית) תאבד את זכותה לתשלום זכות הכתובה. 
במקרה אחר שנדון בשנת 2017 בבית הדין הרבני בתל-אביב נשללה מאישה המבקשת להתגרש מבעלה זכותה למזונות. על אף שהבעל הוא שהגיש את תביעת הגירושין, על אף שהוא עצמו בגדר מורד וברור כי היחסים בין הצדדים אינם ניתנים לשיקום, מכריז בית הדין כי האישה, אשר לא קיימה עם הבעל יחסי אישות שנה וחצי לפני הגשת תביעת הגירושים, אינה זכאית למזונות. 
דוגמאות אלה אינה חריגות בנוף הפסיקה של בתי הדין ומהם עולה בבירור כי סירוב לקיים יחסי מין עם הבעל עלול לגרור ביטול הזכאות למזונות ולעיתים אף שלילת תשלום סכום הכתובה. באחד המקרים שהגיע לדיון בבית הדין הרבני הגדול ונתקף אף בפני בית המשפט העליון, גררה הכרזתה של אישה כמורדת לשלילת זכויות קנייניות מוקנות. באותו מקרה איבדה אישה, שהוגדרה כמורדת, בעלות בדירת מגורי המשפחה, שהיתה רשומה על שמה בטאבו במשותף עם בעלה.
 באותן נסיבות בית המגורים של המשפחה שנרשם במחציתו על שמה (במשותף עם בעלה) מומן, לפחות בחלקו, מכספו של אבי הבעל. במובן זה הוסכם כי לפחות חלק מהעברת הבעלות על שם האישה נעשתה במתנה. העובדה כי המתנה הושלמה שנים קודם לכן, וכי לאישה הוקנו זכויות הקניין, לא הפריעה לבית הדין לקבוע כי במרידתה איבדה האישה מזכויות אלה. 
יש לציין כי בנסיבות המקרה, למרידת האישה בבעלה במובן המדובר במאמר זה, קרי, של הימנעות האישה מקיום יחסי מין עם הבעל – התלווה גם מעשה של בגידה מצידה. ואולם בפסק הדין מוקדשים עשרות עמודים להצגת אסמכתאות ולהסברים כי שלילת זכויות האישה בבית מבוססת רובה ככולה על אקט המרידה שאינו כרוך בבגידה.  למעשה קובע בית הדין במפורש כי כל מתנה מכל סוג שהוא חוזרת לידי הבעל בנסיבות של מרידה, לרבות מתנות אישיות כמו תכשיטים וכאמור נכסי מקרקעין, אלא אם הותנה במפורש להפך. כלומר, אלא אם התנה הבעל במפורש כי המתנה ניתנת לה שלא על מנת שתוחזר אליו בנסיבות של מרידה, נסיבות שהן 
בהגדרה חריגות ביותר, עליה להחזיר את שניתן לה. 
ביתהדין הרבני הגדול מצהיר כי "ידע גם ידע כל מי שמתכוון למרוד בבן או בבת זוגו שלא יקבל מתנה שניתנה במסגרת חיי הנישואין מבן או מבת זוגו, מתנה שניתנה לו על דעת חיים משותפים ללא מרידה...".
 על אף לשונו הניטראלית של בית הדין הרי שאופי יישום ההלכה והתרחישים האופייניים, לא יובילו לעולם להפעלה ניטרלית של ההלכה ומי שתסבול מפגיעה קניינית תהיה כמעט תמיד האישה. ית הדין מסתמך על שלל מקורות הלכתיים ובין היתר על קביעתו של הרמב"ם, אחד מגדולי הפוסקים בהלכה היהודית, אשר פסק:
"האשה שמנעה בעלה מתשמיש המטה היא הנקראת מורדת [...] ותצא בלא כתובה כלל ותטול בלאותיה [יש לתרגם כבגדים משומשים] הקיימין [...] ואינה נוטלת משל בעלה כלום, ואפילו מנעל שברגליה ומטפחת שבראשה שלקחן לה [יש לתרגם – ניתן לה] פושטת ונותנת. וכן כל שנתן לה מתנה מחזרת אותו, שלא נתן לה על מנת שתטול ותצא".

על קביעתו זאת של הרמב"ם אומר בית הדין, מפי הדיין מימון נהרי, כי "דבריו – שנפסקו להלכה בשולחן ערוך ללא חולק וללא חילוקים – הם מגדלור לפסיקת ההלכה במקרה דנן וכפי שהבאנו זו דעתם של הגאונים והראשונים..."

על פסק הדין של בית הדין הרבני הגדול הוגשה עתירה לבג"ץ.
 בג"ץ החליט שלא לדון בעתירה לגופה ולהכריע בה, והורה על השבתו של התיק לדיון מחדש בבית הדין הרבני. למיטב ידיעתנו בשלב זה נסגר התיק בפשרה בין הצדדים.
Spousal maintenance issues (as well as other marital financial rights/entitlements), however, can be litigated in the civil system of family courts as well. It is interesting to explore whether the values of women's sexual autonomy and human dignity that have surfaced in the criminal discourse of rape have percolated down to court decisions addressing claims of rebellious wives in maintenance litigation, in contrast to the situation as presented regarding Rabbinical Courts.
 As explained above, the law that governs the field of maintenance is a religious-personal law. Although the civil courts have some autonomy in the reading of the law and in its application, it must be acknowledged, though, that the civil system is limited in coping with religion-based family laws. Even Israel's constitutional Basic Laws make religious family law immune from judicial review and protect it from invalidation on the grounds that it contradicts constitutional rights.
 And yet, as noted above, the civil system has demonstrated a willingness and ability to creatively interpret religious laws in order to evade the consequences of the double standard that they impose on the sexual behavior of married women and men.
 References to women's sexual autonomy and a condemnation of rules that attempt to infringe it can also be found in the narratives and reasoning used by judges. As was mentioned above, regarding Rabbinical Courts, that only small portion of Family courts’ decisions is accessible for research.
 Since the establishment of family courts in Israel in 1996, family matters are litigated in closed court/doors and, as a result, are unpublished.
 The publication of decisions, even anonymously, is the exception, and is subject to the discretion of the individual judge. Therefore, surveying family courts’ decisions is a complicated task. Even so, the limited access can teach us something about the tendency in the civil courts system. 
The survey for this Article included all published cases of family courts from the last twenty years where a claim regarding a rebellious wife had been raised.
 In the vast majority of cases, the claim was not addressed on its merits because the wife's claim for maintenance was rejected on other grounds.
 Indeed, the civil system's adherence to the value of equality was not limited to denouncing the double standard of religious law regarding men's and women's sexual behavior. The civil system also opposed the religious gendered role division of husband as breadwinner and wife as homemaker. Thus, just as it creatively interpreted the laws that concern sexual behavior, it also interpreted religious law in a way that attempted to advance (formal) equality between husbands and wives.
 Under this interpretation, women's earning capacity (and not merely their actual earnings) is deducted from the amount of spousal maintenance to which they are entitled.
 In practice, this interpretation narrowed women's right to spousal maintenance and led to a rejection of their claim in many cases. Thus, other claims that husbands could raise in defense against their wives' maintenance suits, such as a claim regarding their rebellion, became less significant in the civil system.  
 Not surprisingly, in almost all cases when the husband's claim regarding his wife's rebellion was addressed, it was rejected. Indeed there is at least two cases that were accessible, that accepted the husband’s claim that his wife was a moredet (rebellious) and by that count not entitled to maintenance.
 But (and this is a significant “but”), in dozens of cases in which the claim was raised, when there were no other grounds for the denial of maintenance, the merits of the claim that the wife is rebellious were addressed. In many of them courts ruled that the wife rebelliousness is "justified" by the husband maltreatment. And in most cases the aspect of the wife willingness to be available sexually to her husband, is addressed more vaguely, as a part of the claim that she does not want to be married to him anymore. Yet this argument was not rejected as contradicting women’s sexual autonomy and human dignity. Rather, the court scrutinized the woman’s reasons for refusing to have sex with her husband and found them to be justified, meaning that she could not be deemed to be rebellious. Thus, for example, in a family court case from 2007, Judge Weitzman analyzes the physical condition of the wife, who had cancer, and, together with the husband’s disrespectful and verbally violent behavior toward his wife, found it to be a justified reason for the wife’s refusal to engage in sex.
 Likewise, Judge Elbaz from the Jerusalem family court found that the wife’s suspicion that her husband was having an affair also justified her refusal to have sexual relations.
 In the latter case in particular, it is doubtful whether Halakhic rules would have accepted the woman’s reason as grounds for rejecting the claim regarding her rebelliousness. 
The most bothersome case, given by Judge Zaguri from the Nazareth family court, found the husband's claim justified and exempted him from paying maintenance, due, among other things, the wife leaving the family home with their children. Even though Judge Zaguri found that her claim of the husband violence, or at least rough behavior against one of the children, was right, and as a result she had good reason to leave the house to protect the children, no act of violence was proven against her, and as a result she is not entitled to maintenance.
 Although the wife willingness to have sexual relations with the husband is not dealt directly, still the claim of her rebelliousness, is a factor in the maintenance loss. 
Not less troubling, existing case law suggests that women have to submit affidavits and sometimes take the stand to explain and justify why they have refused to have sex with their husbands. The reason they provide will very likely be deemed satisfactory and prevent them from being declared rebellious, even if strict Halakhic rules would not have viewed them as such.
 Interviews with leading family law lawyers confirm these findings
. Attorneys stated that the civil system in fact rejects claims for the denial of maintenance from women on grounds of rebelliousness, but they did admit that they answer such claims in detail in their briefs and submit affidavits specifying the reasons for refusing sexual relations.
 

B. The Conflict/Tension between the Doctrine of Rebellious Wife and the Prohibition of Rape

דיני המשפחה החלים על יהודים בישראל, ובפרט "חוזה הנישואים" העומד בבסיסם, מושתתים על ההלכה היהודית. חוזה זה מטיל, כפי שראינו, חובה לקיים יחסי מין בין הבעל והאישה, כאשר החיוב המוטל על האישה נאכף, בעקיפין, על ידי הטלת סנקציות כספיות. אמנם לבעל אין ולא היתה מעולם זכות "לאכיפה בעין" self-enforcement של זכות זאת ואין הוא רשאי לכפות על אישתו קיום יחסי מין בניגוד לרצונה, ואולם לסירובה לקיים עימו יחסי מין עשויות להיות השלכות של ממש. כפי שראינו, בתי הדין הרבניים אינם מהססים לשלול מן האישה המורדת, המסרבת לקיים יחסי מין עם בעלה ללא טעם המוכר כמוצדק על פי ההלכה, את מזונותיה, את תשלום הכתובה ולעיתים אף את זכויות הקניין שלה. בתי המשפט לענייני משפחה אינם פוגעים בזכויותיה הכלכליות של האישה אלא במקרים נדירים, ואולם אף הם עוסקים בשאלת סירובה של האישה להיות עם בעלה ולקיים עימו יחסי מין ובשאלה אם סירוב זה "מוצדק".
גם אם אפשר לתמוך בעצם קיומה של חובה לקיים יחסי מין כחלק מחוזה הנישואים, הרי שספק אם ניתן להצדיקה במסגרת מה שנראה כמו "חוזה אחיד", שאינו ניתן למשא ומתן בין הצדדים ואשר פרטיו, במקרים רבים, כלל אינם ידועים לצדדים המתקשרים בו. יש להניח כי הרוב המכריע של הזוגות הישראלים הנישאים כדת משה בישראל (כזכור החלופה היחידה האפשרית לנישואים מוכרים בישראל) אינם מודעים לתוכנו של החוזה וגם אם קיימת אפשרות to opt out ממנו, אפשרות זאת אינה מוכרת להם ולפיכך אינה נתונה להם דה פקטו. גם אם תוכנו של החוזה היה מובא לידיעתם של הזוגות המתקשרים בו, הרי שספק רב אם ניתן להצדיק, מאספקט ההגנה על זכויות הפרט וכבודו, תניה המאפשרת לאכוף, ולו בעקיפין את קיומה של הדרישה לפיה על האישה להיות זמינה לבעלה לצורך יחסים אינטימיים בתדירות שנקבעה כמחייבת בהלכה. אנו סוברות כי אי מילוי תניה זאת (ככל שבכלל ניתן וראוי להצדיק את עצם קיומה) אמור להוביל, לכל היותר, להצדקה לביטול החוזה. כלומר, בהקשר של דיני הגרושים, לסלילת הדרך גירושים. 

אכיפה של החובה לקיים יחסי מין, אף אם איננה אכיפה בעין, הכרוכה בקביעה שיפוטית שמשמעותה הכלכלית מרחיקת לכת, אף היא מגונה. יש בה כדי להעביר מסר סימבולי בעייתי, שיש בו משום הפקרה של זכות האישה על גופה וכבודה כבן אנוש. ככל שמידת הנזקקות הכלכלית של האישה עולה, הרי שהאפקט של קביעות אלו אינו רק סימבולי והסנקציה הכלכלית עלולה להכביד על האישה ולהוביל אותה לקיום יחסי מין מכורח.  
לשיטתנו, עמדת
 דיני המשפחה בישראל בכל הנוגע להתליית תשלום המזונות לידי האישה בקיום יחסי מין, והאיום באובדן זכויות כלכליות נוספות, עומדת במתח מובנה לתפיסה המגנה ומכבדת את זכות האישה על גופה, על הגנת האוטונומיה שלה, כבודה וחירותה. באופן ממוקד יותר ניתן לומר כי תפיסה זאת מנוגדת לתפיסה המקובלת כיום בנוגע ליסוד ההסכמה בעברת האונס. רות לבנשטיין לזר
, מדגישה כי התפיסה  המודרנית ביחס לעברת האונס מבליטה את יסוד הסכמה בעבירה. על פי גישה זאת, שהלכה והתגבשה בעשורים האחרונים בשיטות משפט מערביות רבות, הרי שבהעדר הסכמה מצד האישה לקיום יחסי מין, מתגבשת עבירת האונס. לבנשטיין-לזר מדברת על "מיניות קומוניקטיבית" ועל דרישת ההסכמה הפוזיטיבית המחייבת כי ינקטו "צעדים סבירים לווידוא הסכמה" בקיום יחסי מין. גם בין בני זוג נשואים, אף אם ניתן להסתמך על ריטואלים ותקשורת לא מילולית, הרי שיסוד ההסכמה אינו מיותר. 

קיום אקט מיני, כאשר ברקע ניצב איום מפורש של המשפט העלול להיאכף באמצעות בתי המשפט האזרחיים ובתי הדין הרבניים, בדבר שלילת תמיכה כספית, מערער, בהגדרה, את יסוד ההסכמה. ככל שיש פער ביכולת הכלכלית של הצדדים וככל שהאישה נמצאת במצב של נזקקות כלכלית, איום זה הופך להיות ממשי יותר.     

כלל משפטי כמו זה הקיים בישראל, המחייב את האישה להיות זמינה מינית לבעלה, כתנאי להמשך תשלום המזונות וכתנאי להבטחת זכויות כלכליות נוספות, סותר את יסוד ההסכמה כפי שהוא מובן על ידי חוקרים רבים בימנו. אחד מאלה הוא סטיבן שולהופר, אשר מדבר על affirmative consent .
 לשיטתו של שולהופר כפי שמוסברת אצל לבנשטיין-לזר,
 הסכמה פוזיטיבית "מבטאת תקשורת בין שני הצדדים לאינטראקציה המינית, הקשבה לרצונותיו של הצד האחר והתייחסות למאוויו ולתחושותיו". לשיטתנו, לא תתאפשר הקשבה או התייחסות למאוויים ותחושות, כאשר השיטה המשפטית משתיקה את האישה באמצעות איום מסוג זה.

חשוב לציין כי קיימות עמדות שונות בכתיבה הפמיניסטית ביחס לעברת האונס. שלוש מרכזיות מתוכן (וזאת בהכללה גסה) הינן הגישה הליברלית,
 הגישה הרדיקאלית
 והגישה העדכנית יותר שהוזכרה לעיל והיא זאת הקומוניקטיבית
. הזרם הליברלי אינו יכול לספק הגנה מלאה ואפקטיבית לאוטונומיה המינית של האישה בהיותו עיוור לשונות המהותית המאפיינת אותה ואת חוסר השוויון החברתי העמוק ביחסי המינים. מאידך, איננו מצדדות אף בזרם הרדיקאלי. זרם זה אמנם ער לשונות האמורה ולמוחלשות של הנשים, אך הוא צועד רחוק מדי לתפיסתנו ופוסל אפשרות קיומם של יחסי מין החופשיים מכל אילוץ או כפייה. מבין הזרמים התיאורטיים האמורים אנחנו מוצאות עצמנו בזרם הקומיניקטיבי המאפשר (ומחייב) תקשורת ברורה בין גבר ואישה עובר לקיום האקט המיני. תקשורת זאת מאפשרת, כאשר היא מקוימת, להבטיח יחסי מין בטוחים ומספקים גם לאישה. יחד עם זאת על רקע שיטת משפט המצהירה על עילת המורדת כעילה לשלילת מזונות ולנוכח העובדה כי חלק מפסקי הדין טורחים להיכנס לעובי הקורה ולבחון את התקיימותה של העילה האמורה, וחלקם (אף אם קטן) אף בוחרים ליישם אותה, ספק אם יסוד ההסכמה בכלל יכול להתקיים. בהקשר זה אנחנו סבורות כי גישת הזרם הרדיקאלי של הפמיניזם קולעת. בהגדרה [by definition] בנסיבות כאלה לא ניתן לדבר על הסכמה ולא ניתן להכשיר את האקט המיני.
 עמדה זאת נכונה במיוחד ביחס למסלול שבו מורדת יכולה לחזור בה. בהקשר זה כל שינוי בהתנהגות (קרי, הסכמה לקיום יחסי מין) חשוד שהתרחש בעקבות האיום בסנקציה הכספית. 

ברי כי המצב המשפטי המתואר המייצר "כפייה מוסדית", שיש בה משום הפעלת כוח חיצונית מצידה של המדינה, אינו מכבד ערך יסודי בשיח והוא הערך בדבר האוטונומיה המינית של האישה  ויש בו משום פגיעה ברצון האוטונומי של האישה. [לזר מפנה בהקשר זה למשפט הקנדי, ראי במאמר שלה הערת שוליים 114]


Can the continued use of the defense of the rebellious wife against a wife's spousal maintenance suit, despite its utter incompatibility with the prohibition of rape as currently defined, be explained in reference to the context of Israeli family law? Israeli family law is often characterized as schizophrenic as a result of the two contradicting systems that govern and shape it - the civil and religious. As a result, many incompatible rules and values coexist in this area of law: rules that reflect gender equality together with rules that reflect a gendered division of labor; rules that support the private ordering of families and family life alongside rules that adhere to the public regulation of families, and so on. In this respect, the continued existence of the rebellious wife doctrine in a legal system that, at least from the criminal aspect, adheres to the protection of women's sexual autonomy is no exception to the general schizophrenic character of Israeli family law. Nevertheless, the continued existence and application of rules that infringe upon women's human rights can neither be justified nor defended.


An attempt to justify the rebellious wife defense in view of husbands’ one-sided obligation to financially support their wives should also fail. There may be good reasons to criticize the gender-specific maintenance obligation that is imposed on husbands toward their wives but not vice versa, and which is also incompatible with liberal values of gender equality. However, this obligation cannot justify infringements of women's sexual autonomy. In this respect it must be remembered that the alleged discrimination against men on maintenance issues is more theoretical than real, at least in the civil system. As discussed above, family courts have interpreted the right of wives in Jewish law to spousal maintenance as not applicable to women who have an earning potential that can provide their financial needs.
 This interpretation was motivated by the civil courts' ideology that women should not be financially dependent on men but rather that they should participate in the job-market just as men do (as well as on the unrealistic belief that they can actually do so just as men do). This means that the vast majority of women are denied the right to maintenance in family courts. Furthermore, Israeli religion-based family law discriminates against women to the advantage of men. Spousal maintenance is virtually the only issue that gives women an empowering mean, that can assist in reducing men's advantage in the bumpy road to divorce.
 Therefore, no real or substantial equality is achieved by extending defense claims for men against their wives’ maintenance suits. Finally, one injustice cannot be undone or remedied by another injustice. The alleged discrimination of men on spousal maintenance issues cannot be undone by infringing upon women's right to sexual autonomy. Maintaining the doctrine of the rebellious wife suggests that married women trade sex for money, and commodifies women.
 
IV
 Conclusion: Regulating Marital Rape
The above review of Israeli criminal rape law would appear to show that it has shifted its focus from force to a focus on consent, with increasing sensitivity to the context in which consent is given. This move, however, seems to have been limited to the extra-marital context. Within the context of marriage, the main question remains the use of force. Free consent cannot be reconciled with a threat of the denial of financial rights as a result of refusing sex. It also suggests different grounds for the criminalization of rape outside and within the context of marriage. The laws of a rebellious wife within Israeli family law contrast sharply with the values of women’s sexual autonomy and human dignity that underlie the criminalization of rape. A legal rule stating that women who refuse to have sexual relations with their husbands without a justified reason lose financial rights clearly indicates that women have a duty of sexual submission to their husbands and does not endorse sexual autonomy. The fact that women may know (based, for example, on information provided by their lawyers) that their financial rights will not ultimately be denied does not mitigate the message conveyed by this legal rule.

 The very need to provide an explanation or a reason for refusing to engage in sex, as indicated by existing case law as well as by the lawyers who were interviewed for this study, signals that this is their duty as wives, infringes their right to sexual autonomy, and degrades their human dignity.


Despite this disregard for women’s sexual autonomy, marital rape is still criminalized under Israeli law. It is suggested that the criminalization of marital rape may best be seen merely as a prohibition on self-enforcement. That is, while the law recognizes the right of men to have sexual intercourse with their wives and sees it as women’s duty to make themselves sexually available to their husbands, men cannot enforce this right by themselves. Being the legal institution of marriage a religion-based institution, the religious norms of marriage are buttressed by the power of the state. Therefore, the state assumes the role of enforcer by subjecting women to the threat of losing their financial rights and to the need to justify their refusal to engage in sex within marriage to a state legal authority. The force of law, or rather its violence, as put by Robert Cover,
 acts upon disobedient wives.

An indication that a prohibition on self-enforcement rather than a concern for women’s sexual autonomy underlies the criminalization of marital rape can already be found in Cohen, the first case in which a husband was convicted for raping his wife. While upholding the defendant’s conviction for rape, Justice Bekhor noted that a man’s remedy for being denied the right to sexual relations is to take the necessary legal steps to deny the woman her matrimonial rights.
 Even Justice Halevy, whose strong words about women not being taken captive at sword and the infringement of human dignity and matrimonial dignity involved in the marital rape exemption that is so often cited in Israeli case law on marital rape, disregards women’s sexual autonomy. In the same paragraph, right after he delivers his strong message condemning the marital rape exemption, he adds: “If she should, without sufficient reason, refuse to maintain matrimonial relations with her husband, he has such legal remedies as the personal law of the parties provides; but no one is allowed to take the law into his hands and enforce his right by an act of violence.”
 The issue is simply the rejection of individual violence and the preservation of the state’s monopoly on violence rather than any concern for female dignity and sexual autonomy. 

Civil family courts and rabbinic courts applying spousal maintenance laws to Jewish parties, police women's sexuality on a daily basis when examining the affidavits of women in which they explain and provide excuses for their refusal to have intimate relations with their husbands, and when deciding whether those reasons are justified. Israeli 
law thus offers a striking example of Catharine MacKinnon’s observation that, from a woman’s perspective, rape is not prohibited but merely regulated.
 This is especially true for women in economic distress, that can't just leave their husbands.
אלה הערות בשבילי, השלמות מחקר 

למה סקס הוא תמיד משהו מיוחד 
sex exceptionalism – Jessica Clarke מה האסנס של הנישואין

מדוע קשה לנו לראות את הסקס כחלק מהתן וקח של הנישואים

קשור לקושי שלנו לערבב בין סקס אהבה וכסף באופן כללי

דנה פוגץ' "ברצון שניהם ובשמחתם": אינוס בידי בן זוג והתוויית גבולות המשפט הפלילי בחברה משתנה" בתוך עיונים במשפט מגדר ופמיניזם (עורכת ראשית דפנה ברק ארז) נבו הוצאה לאור, תשס"ז – 2007, 501
לעשות חיפוש כללי אם מישהו כתב על הנושא
לבדוק גם קונקרטית אצל מייקל ברוייד

Michael Broyde has some writing about sex and marriage

sexual-economic/financial institucional violence
לחזור לספר של רינה בוגוש ודון יחיא

איילת מציעה לעבוד עם ובזיקה למאמר של רובין --- שמור אצלי

לדבר לדבר הדר --- לקבל הפניה טובה לדיון בשאלת הקשר בין הפעלת לחץ כלכלי עקיף ועברת האונס 
השארתי בעקוב אחר שינויים רק שינויים משמעותיים שלא עברת עליהם בסיבוב הקודם

שיפמן

לבדוק את המאמר שגליה שלחה בנושא אונס בנישואין

לבדוק אנטוני דאף בנושא הכוח הקומיניקטיבי של המשפט

להוסיף התייחסות למדור ספציפי

לדבר על הרציונאלים למזונות

לדבר על הרצון לצמצם את החיוב המגדרי אבל את הבעיתיות לעשות שימוש בתירוץ המרידה לשם כך

בין היתר להתייחס לניסיון של בתי המשפט לצמצם את חיוב המזונות על מנת לא ליצור תמריץ להתמשכות נישואים ריקים מתוכן

צריך לחשוב איך להתמודד [או לפחות להתייחס] לנקודה של כפיית קיום יחסי מין גם על הבעל. האם זה שונה? ואם כן במה? לא ניתן להימנע מהתייחסות
איילת – לאור המאמר של אבישלום ואביחי ותוך שילוב הטענה של סקס כמשהו מיוחד, צריך לדבר על כך שבתי הדין עברו שינוי/עשו כברת דרך בנושא של גירושין, אבל הנושא הזה נותר עדיי ן בעייתי [משהו בסגנון]. 

סקס כחובה ביסוד הנישואים על פי הדין הדתי [ודינים דתיים נוספים]

כלומר, הגרעין הוא עצם חובת יחסי האישות ובעיית המזונות היא רק נגזרת

לדבר בתחילת המאמר על כך שהחובה לקיום יחסי מין חלה גם על הבעל

אבל בהקשר של מזונות ובדיני המשפחה הכלליים [להבדיל מסוגיית הגירושים] אין לחובה הזאת נפקות

אולי רק כטענת התגוננות נגד שלילת מזונות [מורדים זה על זה]

גם אם המזונות הם בגדר פרבילגיה של נשים, וגם אם ראוי לשלול או לצמצם זכות זאת בנסיבות מסוימות [כזכות הנגזרת מהנישואים, להבדיל ממזונות האזרחיים שההצדקה שלהן כלכלית-סוציאלית], עצם עילה המרידה והעיסוק בה בעייתי

  המוטו: provide a complex picture of incoherence
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� להשלים


� Zvika? Susan Appleton? מליסה מארי 


� To the perception of rape as a violation of "honor" see, Orit Kamir --- להפנות למאמר שלה במשפט וממשל –יש סקס אחר, הביאו לכאן


� Catharine A. MacKinnon, Toward a Feminist Theory of the State 179 (1989)


� For further details see לחפש כתיבה של רנן ברזילי, טריגר, קארין יפת ...


� The Israeli application of religious laws to “matters of personal status” was inherited from the Ottoman Empire’s millet (religious community) system, which was preserved by the British Mandate and later adopted, with certain amendments, by the Israeli legislature. Id. at 75. 


� Provided they belong to a "recognized religious community." Various religious communities are recognized in Israel. The list of communities appears in the Second Supplement to the Palestine Order in Council and includes: Jews, Muslims, Druze, and ten Christian denominations. Ariel Rosen-Zvi, Family and Inheritance Law, in INTRODUCTION TO THE LAW OF ISRAEL 75, 76 (Amos Shapira & Keren C. DeWitt-Arar eds., 1995). Israeli citizens who do not belong to a recognized religious community, either because they are members of a religious community not recognized under Israeli law, or because they are not affiliated with any religion, have no applicable personal law. The personal law of non-resident foreign citizens is their law of nationality ("unless that law imports the law of their domicile, in which case the latter shall be applied"), Article 64(2) of the Palestinian Order in Council. As one might imagine, the personal law system causes many problems, such as the absence of a relevant law applicable to a person who does not belong to a recognized religious community. Discussion of these problems, however, is beyond the scope of this Article. 


� Rosen-Zvi, supra note 4 at 76. Several religious courts are recognized under Israeli law as having judicial authority over members of their religious communities: Rabbinic Courts (authority over Jews), Shari’ah Courts (authority over Muslims), Druze Religious Courts (authority over Druze), and Courts of the Christian Communities (authority over members of the relevant recognized Christian communities). The jurisdiction of each of the religious courts is dependent upon a statutory order instituting the court and determining the scope of its jurisdiction.


� See note 22 infra,


� Rosen-Zvi, supra note 4, at 78. Indeed, the violation of religious liberty does not occur between religious groups since each religious community is subject to its own religious law. Nonetheless, religious law is imposed even on those community members who object to it. Gila Stopler, The Free Exercise of Discrimination: Religious Liberty, Civic Community and Women's Equality, 10 Wm. & Mary J. of Women & L. 459, 484 (2004).


� e.g., Rozen-Zvi, supra note 4  at 84; Eliav Shochetman, On the Introduction of Civil Marriage in the State of Israel, in Jewish Family Law in the State of Israel 131, 132-33 (2002). The dominance of religious laws has severely restricted access to the institution of marriage. People who do not belong to a recognized religious community cannot marry in Israel, since no marriage law applies to them. Likewise, interfaith couples cannot marry because most religions recognized in Israel do not accept interfaith marriages. Various restrictions in the currently pertinent religious laws, such as the Jewish ban on the marriage between a Cohen (a descendant of the priestly clan) and a divorcée, may also prevent marriages of same-faith parties. Menachem Elon, THE PRINCIPLES OF JEWISH LAW 361 (1975). The long list of individuals who seek the right to marry under Israeli law now also includes same-sex couples.


� See e.g., Frances Raday, Israel: The Incorporation of Religious Patriarchy in a Modern State, 4 INT’L REV. COMP. PUB. POL’Y 209, 210 (1992).; Gila Stopler, The Free Exercise of Discrimination: Religious Liberty, Civic Community and Women's Equality, 10 Wm. & Mary J. of Women & L. 459, 485-492 (2004); Ruth Halperin-Kaddari, Women, Religion and Multiculturalism in Israel 5 UCLA J. Int'l L. & For. Aff. 339 (2001).


� Property division upon divorce is not considered a "matter of personal status," and so it is not subject to personal religious law, but is rather governed by civil and territorial law. Religious courts can obtain jurisdiction over property division, but when they do they have to apply the civil law, which is premised upon principles of equal division of property between husband and wife. HCJ 1000/92 Bavli v. High Rabbinical Court, PD 48(2) 221 [1994]. Nevertheless, rabbinical courts tend to bypass their obligation to apply the civil law of equal division. Frances Raday, Gender and Religion: Secular Constitutionalism Vindicated, 30 Cardozo L. Rev. 2769, 2786 (2009); Shimon Shetreet , Resolving the Controversy over the Form and Legitimacy of Constitutional Adjudication in Israel: A Blueprint for Redefining the Role of the Supreme Court and the Knesset, 77 Tul. L. Rev. 659, 687 (2003). Furthermore, women's property rights are also influenced by the problem of divorce, which often leads women to give up some of their legal property and monetary in exchange for their husband's consent to divorce. See infra note 12.


� Raday, ibid, at 2782-2783.


� In a nutshell, under Jewish law, divorce is a private act of the parties and not a judicial act; no religious authority can dissolve a valid matrimonial bond. Jewish divorce occurs when the husband, of his own free will, delivers a bill of divorce (a get) to the wife, who consents to the divorce by accepting it. While formally the consent of both husband and wife is required for the divorce to be realized, the husband’s consent is much more important than that of the wife. A get given without the complete free will of the husband is void. The invalidity of the get means that the woman is still married, so she is forbidden from remarrying, and any children she may have from a man other than her husband will be considered mamzerim (bastards). In contrast, a get accepted by the wife without her complete free will is not necessarily invalidated, and if the wife refuses to accept the get Israeli law permits the husband to obtain a permit from the rabbinical court to marry a second wife. Furthermore, even without this permit, the children of married men with women who are not their wives are not considered mamzerim. As noted, the problem of divorce overshadows all other infringements of women's rights, and for this reason it has been the subject of most of the scholarly attention in this area. Ayelet Blecher-Prigat & Benjamin Shmueli, The Interplay between Tort Law and Religious Family Law: The Israeli Case, 26 ARIZ. J. INT'L & COMP. LAW 279, 281-282 (2009). See also Halperin-Kaddari, supra note 8 at 349-350. It should be noted that the difficulties associated with Jewish divorce have also been acknowledged by other legal systems where marriage and divorce are governed by civil laws. This is due to cases where, despite a civil legal divorce, husbands have refused to grant their wives a get, so the latter's faith prevented them from remarrying although legally they could have done so. See e.g., Suzanne Last Stone, "The Intervention of American Law in Jewish Divorce: A Pluralist Analysis" 34 Isr. L. Rev. 170 (2000); Bruker v. Marcovitz, 2007 SCC 54; John C. Kleefeld & Amanda Kennedy, "A Delicate Necessity": Bruker v. Marcovitz and The Problem of Jewish Divorce, 2008, 24 Can. J. Fam. L. 205, (Canada); D. v. France, 35 Eur. Comm. H.R.D.R. 199 (1983) (France).


� See e.g., Raday, supra note 9 at 2790; Mary E. Becker, The Politics of Women's Wrongs and the Bill of Rights: A Bicentennial Perspective, 59 U. Chi. L. Rev. 453, 458-79 (1992); Paula Abrams, The Tradition of Reproduction, 37 Ariz. L. Rev. 453, 456-480 (1995); Halperin-Kaddari, supra note 8 at 349; Manar Hsasan, The Politics of Honor: Patriarchy, the State and the Murder of Women in the Name of Family Honor, 21 J. Israeli Hist. 1, 3-7 (2002).


� This does not mean that they do not affect women within each relevant religious community. This legal avoidance from prohibiting such practices neglects women and fails to protect their rights. See e.g., Hassan, supra note 13. 


� Being ruled by religious law, maintenance of Jewish litigates in Israel are still mostly gendered and designated as women's right, see below part …. According to religious law "unfaithful" women will be denied maintenance.


� According to Jewish law, she will lose her property rights in the property accumulated during the marriage. See e.g., Halperin-Kaddari, supra note 8 at 349. Despite the fact that in 2008 the Israeli Supreme Court ruled that religious courts cannot deny women their property rights for committing adultery, (HCJ 4928/06 Plonit v. High Rabbinical Court (2008)), Rabbinical courts have a long history of ignoring the Supreme Court's rulings and creative ways to use their interpretation powers to get to different results that fit their ideological beliefs and "punish" adultery wives.


� Although she can refuse divorcing him, the religious law can impose sanctions upon her and also to allow the husband to marry another woman. Being the wife unfaithful to the husband certainly facilitate the divorce process for the husband but not vice versa. The ability of the wife to facilitate the get is more restricted, even if the husband was unfaithful to her. 


� Since only religious marriages exist in Israel.  Mamzerim, however, can marry other mamzerim under Jewish Law. 


� On the difficulties in recognizing sexual rights as human rights see: Sarah Y. Lai & Regan E. Ralph, Female Sexual Autonomy and Human Rights, 8 Harv. Hum. Rts. J. 201 (1995).


� Raday, ibid, at 210. It is important to mention that the Rabbinical courts retain interpretive power, and has some interpretive autonomy when implementing the civil law in cases heard by them. Under their jurisdiction, decisions regarding marital property division may be affected by their religious "agenda" and beliefs.  Although the supreme court can intervene in their decisions when a petition is filed, it does it quite rarely, Ruth Zafran, The "Jurisdiction Race" is Alive and Kicking – Rabbinical Courts Gain Power over Civil Family Courts, 43 Mishpatim (The Hebrew University Law Journal) 571 (2013).    


� Section 2(1) of the Family Law Amendment (Maintenance) Law 1959 (hereinafter: “the Maintenance Law”) states: “A person is liable for the maintenance of his spouse in accordance with the provisions of the personal law applying to him….” In fact, the personal-religious law applicable according to this section is the personal law of the defendant. Nonetheless, as noted infra in note 20 and accompanying text, for inter-faith marriages case law has developed a civil right to maintenance based on a presumed contract, and is external to the Maintenance Law. That was not always the case. See, e.g., CA 7038/93 Solomon v. Solomon, 51(2) PD 577 (1995). 


� In CA 8256/99, Jane Doe (Plonit) v. John Doe (Ploni), 58(2) P.D. 213 (2003) (hereinafter: Plonit-Paraguay), former Chief Justice Aharon Barak ruled that when a couple married abroad in a civil ceremony, the spouses’ maintenance obligations will be based on civil contractual principles and on the principle of good faith rather than on the Maintenance Law. Chief Justice Barak limited his ruling to the circumstances of the specific case where the parties, who were Israeli citizens, married in a civil ceremony. He did not apply his ruling to cases where the parties were foreign citizens at the time of the civil marriage ceremony who immigrated to Israel only later. Following this decision, however, family court judges have applied civil contractual-based maintenance obligations to cases where spouses had married in a civil ceremony abroad when they were foreign citizens, but limited such rulings to cases of inter-faith marriages. See e.g., Fam.Ct 88463/98 (Tel-Aviv) R.A. v. R.A.; Fam.Ct. (Jerusalem) 13270/06 T.L. v. T. Z. Thus, maintenance obligations in same-faith couples who married abroad in a civil ceremony when they were foreign citizens, as well as in couples who married in Israel in a religious ceremony, are still determined according to the Maintenance Law and the personal-religious law of the parties. 


� 3151/14 הפניה


� See supra note 7 and accompanying text.


� Ariel Rosen-Zvi, Forum Shopping between Religious and Secular Courts (and its Impact on the Legal System), 9 Tel Aviv U. Stud. L. 347, 348 (1989). 


� Regarding Jewish couples, Israeli law theoretically allows Jewish women to choose between the two systems in matters of spousal maintenance (Section 4 of the Rabbinic Courts Jurisdiction Law). Section 3 of this statute, however, grants exclusive jurisdiction to rabbinic courts on matters ancillary to divorce proceedings. Thus, on an “independent” claim for maintenance, the choice is indeed given to the woman. The man, however, can file for divorce in the rabbinic court and attach an ancillary suit relating to his wife’s maintenance. The rabbinic court would then gain jurisdiction over the spousal maintenance issue, and the wife would be blocked from opening up an independent maintenance suit in the family court. See Rosen-Zvi, ibid. 


� See e.g., Rosen-Zvi, ibid.


� See e.g., CA 277/81 Greenhouse v. Greenhouse, 36(3) PD 197. 


� See e.g., Ruth Halperin-Kaddari, Towards Concluding Civil Family Law-Israel Style, 17 Bar-Ilan L. Stud. (Mehkarei. Mishpat) 105, 113-120 (2001) [Hebrew].


� As part of their effort to make the law in regard to alimony more equal, civil courts are striving to narrow the wife's right to alimony and reduce the amount she is entitled to. See below footnote…


� As a religious law, Jewish law addresses and regulates all realms of human life: public, private, individual, interpersonal, and communal. See e.g., Samuel J. Levine Taking Ethical Obligations Seriously: A Look at American Code of Professional Responsibility Through a Perspective of Jewish Law and Ethics, 57 Cath. U.L. Rev. 165, 183 (2007).








� Ruth Halperin-Kaddari, Women in Israel: A State of Their Own 251 (2003) (quoting Maimonides Hilchot Iishut Ch. 2).


� Sex was nevertheless considered more important for men than for women so that, historically, a rebellious wife lost seven dinars of the sum guaranteed to her in the ketubah for each week of rebellion, whereas a rebellious husband had to pay only three dinars more to the wife for each week of rebellion. The difference was justified on the grounds of men’s greater need for sex.


� הפנייה לרדזינר ווסטרייך, עמ' ... [לפי מספר הערת שוליים 9]


� See footnote 9. 


� אפשר אולי להיעזר בנתונים של המסטראנטית של דפנה 


� For an overview discussion see, רדזינר ווסטרייך, עיוני משפט מב --- לשלב מראה מקום ושם מאמר באנגלית 


� In the Mishnah and the Talmud, rebellion refers to a spouse’s refusal to fulfill a duty laid down in the marriage contract (ketubah). The amoraim (Jewish scholars from about 200-500 CE in Babylonia and Palestine) disputed whether rebellion concerns only the refusal of sexual relations or the refusal to do household work as well. The ruling seems to be that rebellion refers only to sexual intercourse. Elimelech Westreich, “The Rise and Decline of the Law of the Rebellious Wife in Medieval Jewish Law” 12 Jewish Law Association Studies, 207, 208 (2002). Leaving the marital home without a justified reason is in itself grounds for denial of maintenance. Halperin-Kaddari, supra note 28 at 251.


� For a general overview, see Avraham Beeri, The Husband’s Obligation to Support his Wife in Israeli Law: The Rebellious Wife and Her Right to Maintenance (PhD Dissertation, Bar-Ilan University, 1982) 1-2 (Hebrew).


� Nahum Rakover, Coercion in Conjugal Relations, Jewish Law and Current Legal Problems 138 (Nahum Rakover ed., 1983). The husband’s duty already appears in Exodus 21:10 “her food, her raiment, and her conjugal rights he shall not diminish.” Ibid. See also Judith Romney Wegner, The Status of Women in Jewish and Islamic Marriage and Divorce Law, 5 Harv. Women’s L. J. 1, 21-22 note 102 (1982). 


� Rakover, supra note 38 at 141-143; Beeri, supra note 37, at 1-2.


� The frequency is proportionate to the husband’s duty of sexual relations, which is determined in accordance to his strength and profession. Rakover, supra note 38 at 147-148.


� Rakover, supra note 38 at 147-148. 


� Westreich, supra note 36 at 208-209.


� Beeri, supra note 37 at I. 


� Beeri, supra note 37 at I, III-IV; Westreich, supra note 36 208-209.


� Beeri , supra note 37, at I-IV.


� Beeri supra note 37. 


� Avishalom Westreich, Compelling a Divorce? Early Talmudic Roots of Coercion in a Case of Moredet, Working Papers of the Agunah Research Unit 9 1, 3-4 (2007): http://www.mucjs.org/Westreich.pdf.


� Westreich ibid at 4 [emphasis added].


� Beeri, supra note 37 at III.


� Ibid.


� Beeri, supra note 37, at III.


� Cf. Perry, supra note 29 (addressing the American reference to sexual relations as the essence of marriage). 


� Beeri, supra note 37, at 3.


� For a detailed and updated overview of Rabbinical Courts complex stand, see הפניה לרדניזר ווסטרייך 


� See e.g., Sara Rosenthal, Of Pearls and Fish:An Analysis of Jewish Legal Texts on Sexuality and their Significance for Contemporary American Jewish Movements, 15 Colum. J. Gender & L. 485, 506-508 (2006).


� Nahum Rakover, Coercion in Conjugal Relations, Jewish Law and Current Legal Problems 137 (Nahum Rakover ed., 1983).


� On the modification of the definition of rape within various legal systems see infra notes 58-69 and accompanying text. See e.g., Catherine A. MacKinnon, Defining Rape Internationally: A Comment on Akayesu, 44 Colum. J. Transnat'l L. 940 (2006) לוודא שההערות האלה עדיין קיימות


� From 1917, until gaining independence in 1948, Israel was under British Mandatory rule. When the State of Israel was established, the principal criminal law legislation was the Criminal Code Ordinance, 1936 Palestine Gazette Suppl. I at 285, which was enacted by the British Mandatory Legislator and later adopted by the Israeli legislator. Mordechai Kremnitzer, Criminal Law, in Introduction to the Law of Israel 253 (Amos Shapira & Keren C. DeWitt-Arar eds., 1995). 


� Donald Dripps, Beyond Rape: An Essay on the Difference between the Presence of Force and the Absence of Consent, 92 COLUM. L. REV. 1780, 1782 (1992).


� See e.g., Alexandra Wald, What’s Rightfully Ours: Toward a Property Theory of Rape, 30 COLUM. J. L. & SOC. PROBS. 459 (1997); Susan Brownmiller, AGAINST OUR WILL 18, 376 (1975).


� The conception of rape as a crime committed against a husband's or a father's property interest existed in biblical law as well. Katherine M. Schelong, Domestic Violence and the State: Responses To and Rationales for Spousal Battering, Marital Rape & Stalking, 78 Marq. L. Rev. 79, 85 (1994). See also Deuteronomy 22:28-29: "If a man find a damsel that is a virgin which is not betrothed and lay hold on her, and lie with her and they be found. Then the man that lay with her shall give unto the damsel's father fifty shekels of silver, and she shall be his wife."


� Charlene L. Muehlenhard et al., Definitions of Rape and Their Implications, 48 J. SOC. ISSUES 40, 40-41 (1992). According to Muehlenhard et al., this conception of “real rape” keeps women frightened and acts as a form of social control to keep women off the streets and out of male territory. It conveys to women the message that they need to attach themselves to men for protection from other men. See also Robin L. West, Legitimating the Illegitimate: A Comment on Beyond Rape, 93 COLUM. L. REV. 1442, 1454 (1993). 


� Susan Estrich, REAL RAPE 1105-25 (1987).


� See e.g., Michelle J. Anderson, All-American Rape, 79 ST. JOHN’S L. REV. 625, 626-627 (2005). The typical rape is committed by acquaintances and intimate partners. 


� See e.g., Stephen J. Schulhofer, UNWANTED SEX: THE CULTURE OF INTIMIDATION AND THE FAILURE OF LAW 18-20 (1998). The prevalence of acquittals and unprosecuted rape cases was also attributed to evidentiary rules that required corroboration in order to convict for rape. See e.g., Estrich, supra note 63, at 42-43. 


� Donald Dripps argues that although only some jurisdictions in the United States have eliminated the force requirement and now define rape as non-consensual sex, and although rape statistics still include only forcible rapes, the general trend is toward a weakening of the force requirement (Donald Dripps, After Rape Law: Will the Turn to Consent Normalize the Prosecution of Sexual Assault? 41 AKRON L. REV. 957, 967-970 (2008)). David Bryden argues that eliminating force as a formal requirement and shifting the focus to consent will not abolish the focus on force, since “consent” is undefined and hard to prove (David P. Bryden, Redefining Rape, 3 BUFF. CRIM. L. REV. 317, 370 (2000)). In England and Wales, force is no longer a component of the definition of rape. The Sexual Offences Act 2003 defines rape as non-consensual sex, when the perpetrator does not reasonably believe in the other’s consent (Vanessa E. Munro, Constructing Consent: Legislating Freedom and Legitimating Constraint in the Expression of Sexual Autonomy, 41 AKRON L. REV. 923, 942-943 (2008)). Canada has moved toward focusing on affirmative consent rather than force (Lise Gotell, Rethinking Affirmative Consent in Canadian Sexual Assault Law: Neoliberal Sexual Subjects and Risky Women, 41 AKRON L. REV. 865, 867- 869 (2008)). לוודא עדכון


� Ruth Lowenstein Lazar … הפנייה למאמר בעיוני משפט


� HYPERLINK "https://law.tau.ac.il/sites/law.tau.ac.il/files/media_server/law_heb/Law_Review/Volume42/1/2Lowenstein.lazar.pdf" �https://law.tau.ac.il/sites/law.tau.ac.il/files/media_server/law_heb/Law_Review/Volume42/1/2Lowenstein.lazar.pdf�


� Section 152(1)(a) of the Criminal Law Ordinance 1936. This Section was replaced by Section 345 of the Penal Law 1977. On the history of this section and the interpretation of “unlawful” to determine the question of the criminality of marital rape see infra, notes __ and accompanying text. 


� The 1988 reform was indeed the most extensive reform in the scope of Israeli rape legislation (Israel Criminal Law, Amendment No. 22, 1988). Additional changes introduced in this amendment were harsher punishments (increasing the penalty for rape from fourteen to sixteen years of imprisonment) and the addition of two new circumstances that call for an even more severe sentence (twenty years of imprisonment). Prior to 1988, aggravated circumstances had included the use of a weapon during the rape and gang rape. Following 1988, they also included the rape of a minor under the age of sixteen, the infliction of serious mental or physical injury or impregnation, and rape accompanied by abuse of the victim (Sections 345(b)(1),(3), (4)). The harsher penalty of twenty years imprisonment was also imposed for sex offenses committed against a family member who is a minor (Section 351 [a]). The 1988 reform also restrains the defense when relating to the plaintiff’s sexual history and eliminates the requirement of corroboration in sex offences. Mimi Ajzenstadt & Odeda Steinberg, Never Mind the Law: Legal Discourse and Rape Reform in Israel 16 (3) 337 Affillia, 341-342 (2001); Leslie Sebba, Victims’ Rights and Legal Strategies: Israel as a Case Study, 11(1) Criminal Law Forum 47, 81 (2000). Despite these comprehensive changes, the Ajzenstadt & Steinberg study revealed that the legislator’s aims and expectations were not met: the severity of sentencing and the judges’ attitudes toward rapists, victims, and the crime of rape had hardly changed. Patriarchal attitudes and beliefs regarding male and female social roles influenced the legal discourse and resulted in lenient judgments. Ajzenstadt & Steinberg, ibid.


� Halperin-Kaddari, supra  note 28 at 180-181. 


� See e.g., CrimA 1148/96 Ploni v. State of Israel, 50(2) P.D. 837 (1996); CrimA 5938/00 Azulay v. State of Israel, PD55 (3) 33 (2001); CrimA 2606/04 Banvida v. The State of Israel (2006) (not published). The turning point in the Supreme Court’s approach to rape is considered to be the (in)famous CrimA 5612/92 The State of Israel v. Be’eri 48(1) P.D. 302 (known as the Shomrat Case – Shomrat being the name of the kibbutz were the rape was committed). The case involved the gang rape of a fourteen-year-old girl by a group of adolescents aged seventeen and older whose families were members of Kibbutz Shomrat. Originally, the State had decided not to prosecute for “lack of public interest” before changing its decision and filing charges, probably due to massive public pressure. The Haifa District Court acquitted the boys, finding reasonable doubt as to their guilt, and the State appealed against the acquittal of four of them. A State of Their Own, supra note __ at 185. The Supreme Court reversed the decision, handing down significant rulings regarding the criminal offense of rape. The Court declared rape to be a crime against the human dignity of the victim, rejected stereotypical notions of “loose” women, and rejected the relevance of a woman’s sexual history as evidence of her consent. Similarly, the Court laid down clear guidelines consistent with the laws of evidence, prohibiting the admission of any evidence relating to the victim’s sexual history. The Court also explicitly acknowledged the tendency of rape victims to refrain from coming forward with their complaints, holding that such delays, when reasonably explained, do not affect the credibility of the victim as a witness.


Recognizing that the crime of rape as defined in the Penal Law 1977 requires the use of force or the exertion of pressure against the victim, the Court held that such force need be neither immediate nor severe. Simply pushing the victim down onto the bed, or—as in this case—threatening the victim with social embarrassment, may suffice. Likewise, the Court recognized that the amended Code, which no longer speaks of the woman’s will but rather requires her consent, plainly does not demand that the victim actively resist the attempt, especially where it is clear that the victim is too frightened to do so. A verbal expression of non-consent is enough to constitute resistance, and when the victim remains silent, the circumstances surrounding the incident will be evaluated to determine whether such silence implies consent. Objective circumstances—including, in the present case, the victim’s age and the series of sexual acts performed upon her by a group of much older boys—may be relevant.


� CrimA 5938/00 Azulay v. State of Israel, PD55 (3) 33 (2001).


� CrimA 5938/00 Azulay v. State of Israel, PD55 (3) 33 (2001), CrimA 5612/92 The State of Israel v. Be’eri 48(1) P.D. 302 (the Shomrat case).


� Indeed, rape under Israeli law can be committed only against women. Sodomy is equivalent to rape, but is still defined and criminalized separately. More problematic from a feminist perspective is the focus on penetration as the sine qua non defining element of rape. Sexual acts performed against one’s consent that do not include penetration are still criminalized, but to a lesser degree. 


� Halperin-Kaddari, supra  note 28 at 181, 185.


� Ibid at 181.


� Lazar עיוני משפט, לעיל


� As was predicted by Kamir  להפנות סקס אחר


� Hasday, supra note 33. In Israel see: Yoram Shachar –אנוסה על פי דין, להפנות


� R. v. R.[3], [1991] 4 All E.R. 481 (H.L. 1991); Criminal Justice and Public Order Act, 1994 (Eng.).


� Several American states impose less severe penalties on rapes committed within marriage, subject marital rape prosecution to special procedural demands, and criminalize a more limited range of offenses if committed within marriage, Hasday, supra note 33. לוודא עדכון


� See supra note 70 and accompanying text. 


� Section 152(1).


� Ernst Livneh, On Rape and the Sanctity of Matrimony, 2 Isr. L. Rev. 415, 415 (1967).


� Dana Pugach, ‘For the Desire and Joy of Both’: Spousal Rape and the Formation of Criminal Boundaries in a Changing Society, in, Studies in Law Gender and Feminism 501, 510-511 (Daphne Barak-Erez et al. eds. 2007) [Hebrew].


� In CrimA 91/80 Cohen v. State of Israel 35(3) PD 281 (1981) to be discussed below, in text accompanying notes 86-106. 


� The most cited examples are CrimA 353/62 El-Fakir v. Attorney General, 18 PD (4) 200 (1964) and CrimA 354/64 Katib v. Attorney General, 20(2) PD 136 (1966). El-Fakir concerned the rape of a Bedouin girl under the age of sixteen, whom her half-brother had wanted to marry off to his friend (in exchange for the friend’s daughter as a wife). The girl’s father, however, married her to a different man, but conditioned the marriage on the man not having sexual intercourse with the girl for two or three years because of her young age. The girl continued to live with her father. The brother then kidnapped her and brought her to his friend’s home, where the friend married her and had sexual intercourse with her against her will, for which he was convicted of rape. For some reason, the conviction was not for the offense of rape against a woman’s will under Section 152(1)(a), but rather for rape under Section 152(1)(c), which refers to intercourse with a girl under the age of sixteen. The offense of sexual intercourse with an underage girl does not depend on the woman’s consent or lack thereof but only on the girl’s age. Nonetheless, for girls older than fifteen, the Criminal Code Ordinance criminalized only “unlawful” intercourse that, for this purpose, was interpreted by the Court as sexual intercourse outside marriage. In other words, a man may have sex with his fifteen-year-old wife without being subject to criminal liability, whereas a man who has sexual intercourse with a fifteen-year-old who is not his wife (extra-marital sexual intercourse with a fifteen-year-old) is committing a crime. The Court, however, limited the exemption given to underage sexual intercourse within marriage according to the laws of marriage applicable to the parties. As discussed in greater detail above, in text accompanying supra note 7, the law governing marriage and divorce in Israel is the religious (personal) law of the relevant parties. The Court determined that the marriage between the rapist and the girl was not valid under the Sharia (Muslim) law that applied to the parties because the girl was already married to another man. Alternatively, it was determined that if the marriage were valid, they were nonetheless forbidden to marry for the same reason, which meant that their own religious laws forbade the parties to live together as man and wife. The Court found that, under these circumstances, sexual intercourse between these parties was not “lawful” within the meaning of Section 152(1)(c), despite the parties’ alleged marriage. Though the court interpreted “unlawful” in this Section to refer to extra-marital relations so that husbands would be exempted from liability, in order for sexual intercourse to be considered lawful under this Section, it would have to have been permitted under the laws governing marriage incumbent on these parties. 


� El-Fakir, 18 PD (4) at 219. This statement was cited in agreement by Justice Berinson in Katib, again in obiter dictum, ibid.


� Section 16 of the Law and Administration Ordinance, 1948. The consolidation of laws aims to make the amended legislation more amenable.


� Section 16(e). Consolidation is not an act of legislation and the Constitution, Law, and Justice Committee has no legislative power. 


� This section replaced Section 152(1) of the Criminal Law Ordinance. 


� Rakover, supra  note 38 at 138. 


� Ibid. In F.H. 37/80 Cohen v. The State of Israel, 35(1) P.D. 371, 373-374, Justice Haim Cohen explained that the Committee’s intention in using “not being his wife” instead of “unlawful” had been to expose the actual meaning of the legal term “unlawful” (which, as noted, had been inherited from English law) in order to lead to legal change. 


� Rakover, supra note 38 at 138; Yoram Shachar  הפניה, אנוסה על פי דין


� CrimA 91/80 Cohen v. State of Israel 35(3) PD 281 (1981). For a profound discussion of the case see Yoram Shachar…


� On the governance of religious laws on issues of marriage and divorce see supra notes __ and accompanying text. 


� This approach appears already in dictum in Agranat’s opinion in El-Fakir. 


� The scholars who submitted the opinions were Nachum Rakover and Brachiyahu Lifshitz. Rakover later published the opinion, in both Hebrew and English. The reference here is to the English publication: Rakover, supra  note 38. 


� Lifshitz too maintained that Jewish law forbids the husband to enforce his right to sexual relations. Nonetheless, he maintained that no legal consequences follow the use of force by the husband, since Jewish law prescribes no express penalty against a husband who forces himself on his wife. Rakover, supra note 38 at 158.


� Justice Ben-Porat also pointed out the practical difficulties of an approach that refers to the parties’ personal-religious laws when the parties belong to different faiths. 


� Pugach, supra note 86 at 515


� Ibid.


� Ibid. 


� Obviously, this comment touches on the issue of multiculturalism in general, and in particular on its application to Arab-Palestinian women who are Israeli citizens. Cf. Hasan, supra note 13.


� A further hearing is a rather unique Israeli invention. Under British Mandatory rule, rulings of the local Supreme Court could be appealed to the Privy Council in London, England. This option was obviously eliminated upon the establishment of the State of Israel and its independent judicature. In a further hearing, a panel of five or more Supreme Court judges hears a matter on which the Supreme Court has already ruled in a panel of three or more judges. In a way, the further hearing was established as a substitute for the additional option of appeal to the Privy Council. Chanan Goldschmidt, Further Hearing: Theoretical and Empirical Aspects, 35 Isr. L. Rev. 320, 328-329 (2001). A petition to have a further hearing is made by a litigant, and the Chief Justice or a judge empowered by Chief Justice decides whether to accept the petition. There is no vested right to a further hearing, and it should only be granted when “the Supreme Court makes a ruling inconsistent with a previous ruling of the Supreme Court or where the importance, difficulty, or novelty of a ruling made by the Supreme Court justifies, in their view, such a further hearing.” See Sec. 30 of the Courts Law [Consolidated Version] 1984, 38 L.S.I. 271.


� Irit Negbi, Rape Stories in the Court: Narrative Analysis of Supreme Court Judgments 113 (2009) [Hebrew].


� Ibid.


� In this respect it is regrettable that the period of Negbi’s research ends in 2001 (the book itself was published in 2009). As noted above, in 2001 further significant reforms were introduced to the definition of rape, following which courts acknowledged that women's sexual autonomy is the core value protected by the offense. 


� As a practical matter, issues such as the loss of the financial settlement in the ketubah are less relevant. Though the ketubah is not entirely meaningless in Israeli law, its relevance is marginal. Property rights between spouses upon divorce or separation are currently governed by civil legislation, namely, the Spouses (Property Relations) Law, 1973 but are still subject to the interpretation of Rabbinical Courts and their own ideology. The category of the rebellious wife is relevant in several areas of family law—divorce, spousal maintenance, and other financial aspects like Ketubah and marital property rights.  For an overview of the impact of the Doctrine on litigants' rights, see לשלב בהפניה ל בנציון שרשבסקי ומיכאל קורינאלדי דיני משפחה כרך ב 589 – 637 )מהדורה חדשה, מעודכנת ומורחבת, 2016 (.


pages 670-680 


� להפנות לתקנות הדיון ברבני, תקנה נד.


� See e.g., HCJ 8214/07 Plonit v. Plony (not yet published. 22.7.2010), where the Supreme Court sitting as a High Court of Justice overturned a judgment of the High Rabbinical Court that denied a woman's share in the couple's apartment, inter alia based on the wife's designation as rebellious. In principle, one may not appeal judgments made by the religious system in the civil system, of which the Supreme Court is a part. However, as a High Court of Justice, the Supreme Court does have limited authority to intervene in judgments passed by the various religious systems. In the Israeli judicial system the Supreme Court operates in two capacities: one is as the highest appellate court in civil and criminal matters (by right and with leave); the other is as the High Court of Justice, having the discretion to hear petitions against government agencies and other authorities operating by virtue of law, similarly to the English High Court of Justice. According to Article 15(d) of the Basic Law: Judicature, 1984 S.H. 78, in its capacity as a High Court of Justice the Supreme Court is authorized to intervene in the decision of religious courts in a case in which they go beyond their jurisdiction. Although its power to intervene in decisions of the religious courts is limited to reviewing jurisdictional issues, the High Court of Justice broadened its scope of intervention. The High Court intervenes in cases of violations of natural law principles, infringements of procedural rules, and religious courts’ disregard of laws that apply to them. A determination that a law applies to religious courts can be found expressly in statutes, or determined by the Supreme Court by way of interpretation. See Rosen-Zvi, supra note 4 at 90; Izhak Englard, Religious Law and the Israeli Legal System 161-68 (1975). See also Yoav Dotan, Judicial Review and Political Accountability: The Case of the High Court of Justice in Israel, 32 Isr. L. Rev. 448 (1998)


� לשבץ אסמכתאות מהמסמך של רתם


� לסדר הפנייה 
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� לשבץ מראה מקום:





יש לציין כי בית הדין הרבני הגדול קיבל חלקית את ערעורה של האישה והותיר בידה חלק מן הבעלות בדירה, לגביו השתכנע בית הדין כי היא לקחה חלק במימון 


� עמוד


� " הרמב"ם (פרק יד מהלכות אישות הלכה ח) לתרגם


� 


�להוציא מכאן את מראה המקום:  � HYPERLINK "https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fsupremedecisions.court.gov.il%2FHome%2FDownload%3Fpath%3DHebrewVerdicts%255C18%255C920%255C030%255Cz05%26fileName%3D18030920.Z05%26type%3D2&data=02%7C01%7Ckeren.horowitz%40biu.ac.il%7Cda5cdb9e796f4d75ed1108d8190a5635%7C61234e145b874b67ac198feaa8ba8f12%7C1%7C0%7C637286879473182547&sdata=n3mLtXS9%2BsaiBOTNj%2BfyHPgKoXVDGwNePfiJGA8YHnc%3D&reserved=0" \t "_blank" �https://supremedecisions.court.gov.il/Home/Download?path=HebrewVerdicts\18\920\030\z05&fileName=18030920.Z05&type=2� 





� As far as we know, the rebellious claim was not raised as part of other litigations before civil family courts, apart from the maintenance litigations. לתקף במחקר  


� In 1992 the Israeli Knesset enacted two Basic Laws: Human Dignity and Liberty and Freedom of Occupation. Both of these laws were designed to protect human rights within their respective spheres of influence. As interpreted by the Israeli Supreme Court, these Basic Laws provide for judicial review (by any Israeli court, not just the Supreme Court) of Knesset legislation, transforming Israel from a parliament-supremacy democracy to a constitutional democracy. CA 6821/93 Bank Hamizrachi Ltd. v. Migdal et al. 49(4) P.D. 221 (1995). Nonetheless, the so-called Israeli “constitutional revolution” of 1992 has only limited effect on matters of family law.Rights such as the right to equality and freedom of religion are absent from the Basic Laws, and legislative history suggests that the omission of these rights was intentional and motivated by objections expressed by some of Israel’s religious political parties that were concerned about a possible invalidation of existing religious family law. See e.g., Yoav Dotan, The Spillover Effect of Bills of Rights: A Comparative Assessment of the Impact of Bills of Rights in Canada and Israel, 53 Am. J. Comp. L. 293, 304 (2005); Gidon Sapir, Religion and State in Israel: The Case for Reevaluation and Constitutional Entrenchment, 22 Hastings Int'1 & Comp. L. Rev. 617, 637-628 (1999). To take an additional safety measure, legislation that predated the Basic Law is immune from judicial review. Article 10 of the Basic Law: Human Dignity and Liberty (titled “Validity of Laws”) states that "This Basic Law shall not affect the validity of any law (din) in force prior to the commencement of the Basic Law." Thus, even if the Basic Laws were to be interpreted to include rights to equality, freedom of religion, and the like (as was eventually the case), existing family law legislation would have been protected from being invalidated.


� See supra notes __ and accompanying text. 


� See supra note… 


� Whether in the civil system of family courts or in the religious system. Sections 68(e)(1) & 70 of the Courts Law [Consolidated Version] 1984, 38 L.S.I. 271.


� The research was not limited to official publications, and encompassed all electronic databases—Nevo (� HYPERLINK "http://www.nevo.co.il" ��www.nevo.co.il�), Psakdin (www.psakdin.co.il), Takdin (www.takdin.co.il), Pador (www.pador.co.il)—that publish rulings on family law. 


� It is interesting to note that the concept of "rebellious" wife is also known in the Muslim Law (Sharia). In Family Court cases, that deal with Muslim women's right to maintenance, the argument of rebelliousness is argued commonly and Family Courts explicitly discuss and sometimes except as a reason to deny women right to maintenance. לשלב אסמכתאות מהמסמך של רותם      


� Ruth Halperin-Kaddari, Wife's Support: From a Concept of Difference to a Concept of [In] Equity,


 7 Mishpat Umimshal [Law and Government, University of Haifa] 767 (2004) [Hebrew].


� Note that this is not the accepted interpretation in the rabbinical courts and that this is an example of an advantage the religious system offers to women.


� 18322-01-11


12767-09-08


� FamCt (Kfar Sava) 22780/05 H. D. v. Y. D. (unpublished).


� FamCt (Jerusalem) 4130/04 S. D. v. S. M. (unpublished).


� 12757-09-08


� It is possible that Halakhic rules would not have determined that they are deliberately rebellious, a category subject to more severe rules. But, as noted, even women that rabbinic judges consider rebellious and genuinely seeking divorce lose their right to maintenance. 


� In view of the limited accessibility of cases, I conducted interviews with leading Israeli family law attorneys (Joseph Mendelson, Shmuel Moran, Yifat Sharon-Hadas, Judith Meisels). Adv. Mendelson said he could not recall a single case that he had represented in the previous ten years where a woman had lost her right to maintenance in a civil court on grounds of rebelliousness. לעדכן, אפשר להוסיף עורכי דין או לחזור ל bנחלק ביננו כמה שיחות טלפון  


� יש את המאמר שלה בעיוני משפט מב. לבדוק לקראת פרסום הדברים שלנו אם הגרסה שלה באנגלית כבר הוגשה לפרסום ואם כן להפנות אליה.  


� 


� 


� 


� 


� 


� על הזיקה בין אונס ומצוקה כלכלית בהקשר של יחסי זוגיות מתמשכים (לרבות נישואים) ראו 


Ruthy Lowenstein Lazar, The Vindictive Wife: The Credibility of Complainants in Cases of Wife Rape, 25 S. Cal. Rev. L. & Soc. Just. 1, 8 (2015).


וההפניות שם.


� Supra note 117 and accompanying text. 


� The other significant legal advantage women enjoy is the continued existence of the tender years doctrine in custody decisions. See section 25 of the Legal Capacity and Guardianship Law, 5722-1962, S.H. 1993, 274. It is argued that men are also disadvantaged in issues that concern child support. However, here again, the discrimination, if it exists, is more theoretical than real. Civil courts have interpreted the Jewish law in a way that attempts to equalize the support obligations of the mother. FLA 2433/04 Zinoby v. Zinoby (2/10/2005). In fact, it seems that in reality mothers bear a larger portion of the costs of raising children. 


� Perry, supra note 29 at 27. See also Jill Elaine Hasday, Intimacy and Economic Exchange, 119 Harv. L. Rev. 491 (2005).


� Compare to the criminalization of homosexual intercourse, which was not enforced.


� Robert Cover, Nomos and Narrative, 97 Harv. L. Rev. 4 (1983);  Robert M. Cover, Violence and the Word, 95 Yale L. J. 1601 (1986). Suzanne Stone has argued that Robert Cover glossed over the violence of Jewish law. Suzanne L. Stone, In Pursuit of the Counter-Text: The Turn to the Jewish Legal Model in Contemporary American Legal Theory, 106 HARV. L. REV. 813, 871-72 (1993). The law of the rebellious wife is a good example in support of her argument. 


� The Supreme Court also saw fit to diminish the sentence from three years to a year and a half because they accepted the argument that the husband had raped his wife because she had demanded a divorce after admitting she had become involved in a relationship with her employer. The husband, therefore, had felt that his “honor” had been hurt. On feminist criticism of this line of reasoning, which is quite common in Israel, and has also served to diminish charges from murder to manslaughter, see Yofi Tirosh, Just another Rape: On the Politics of Textual Representation in Cr.A. 3031/98 The State of Israel v. Shabtai, 31(3) Mishpatim [Hebrew University Law Review] 579 (2001) [Hebrew]; Orit Kamir, How Reasonableness Killed the Woman: The Hot Blood of "The Reasonable Man" and "The Typical Israeli Woman" in the Doctrine of Provocation in the Case of Azoalos, 6 Plilim 137 (1997) (Hebrew). 


� El-Fakir, 18 PD (4) at 219. Translation taken from Livneh, supra note 85  at 416.


� MacKinnon, supra  note 2 at 179.





�להציג מורכבות


�לשנות כאן לאור השינוי במבנה


�זה אפילו נצטרך עוד להדגיש, כי בתחום הזה היה לכאורה ניצחון


�לעבור על הכתיבה של קארין כרמית יפת ולראות איך ניתן לשלב


�כאן צריך לתאר את תת הפרק החדש 


�לוודא שמתאים למבנה הנוכחי


�


�


�משהו כאן נצטרך לסדר שונה. לשלב הזה זה מספיק טוב.


�אולי להעביר לתת הפרק הבא


�


�לא בטוחה לגבי המיקום


�להוריד? בכלל או להערת שוליים?


�לעדכן את ההפניות בשלושת הערות השוליים האחרונות ולכלול ספרות מהעשור האחרון שפורסמה בחו"ל ומתאימה להגדרות האלה


בנוסף, לוודא שההפניות מתייחסות רק להלכה היהודית ולא לדתות האחרות לנוכח הצמצום


�אני חושבת שבסופו של דבר זה תת פרק ארוך מדיי ועמוס מדיי. לא לעכשיו אבל לזכור להמשך


�לדעתי להוריד להערת שוליים


�אולי להעביר הנה את הדיון על קניין 0ואז לשנות את שם הפרק בהתאם?) 


�אולי לשים את הדיון על חובת הבעל כאן. דווקא לפתוח בה?


�לבדוק ולשלב, 


רונית עיר שי


בויארין boyarin


ענת שרבט


�לחשוב אם זה המקום האופטימלי לדבר על הצד של הבעל...


�אולי בתחילת הפרק? אולי לפצל לחובת המזונות כללי ואז לדבר על חובת יחסי המין?


�אם נפריד אז אחרי שנדבר על חובת המין


�אולי כאן את חובת הגבר?


�האם הבנתי נכון שמדובר באותן עילות שמקנות לה 


"אמתלא" מבוררת?





גם לאחר קריאה חוזרת אני לא יודעת אם התוספת הזאת נכונה 


�כאן כדאי להפנות שאלה של מינוח לעמיחי ואבישלום. לדעתי הם עצמם תרגמו "מאיס עליי" ל repulsive/ לפחות אבישלום


�מורדת אינה מאבדת מזונות רק אם וכאשר יש לה נגודו עילת גירושין מבוססת אשם


�לבדוק שאני צודקת


�אם זה נכון, צריך לעדן קצת את המחמאות לדין הפלילי שלנו במבוא


�לשלב הפניה ליורם שחר


�צריך לבדוק [ובהתאם לחדד] האם מדובר בכלל פסקי הדין או רק באונס על ידי בעלים





לשאול את רותי לזר לגבי פסיקה מהעשור האחרון בנושא אונס בנישואים


לשאול הדר


לשאול גליה





ביקשתי מעמית מחקר – לחפש פסיקה 


�


לבדוק ולשלב, בוגוש ודון יחיא


�מה השאלה כאן?


�במחשבה שנייה מציעה לקיים כמה שיחות לראות אם אפשר לאמת את הדברים 


�


לראות איך לשלב


מה לגבי לדבר על רצון חופשי, אהבה, משיכה


... 





מאמר של קייתי פרנקי – theorizing  yes


חסר דיון בכן, אפשר להוסיף בהערת שוליים התייחסות אליה








�אני חושבת שלאור הפרק החדש שכתבתי, אין צורך כאן בתת פרק נפרד, אלא נוצרה כאן המשכיות יפה לפרק הקודם  


�תכנית אני מסכימה אבל אני תמיד מעדיפה לחלק לתתי פרקים


��אפשר טיפה למתן ולומר שזאת השאלה של –


who should inforce


בפרק עצמו לדבר על קאבר


ואפשר להוסיף את השאלה מי אחראי על האכיפה


הבעל


הקהילה [בית הכנסת בדוקטורט של בארי שעסק במורדת ובהכרזות על מורדת בבית הכנסת]


או המדינה


 לקחת את הקטע מההצעה של איילת בנושא ביטול נישואין ולשלב גם מרובין 


על הכוח של המדינה בישראל לאכוף את הדת


המדינה עומדת מאוחורי הדת ומעצימה אותה  





�
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