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CHAPTER FIVE

FORMATIVE LAWS AND PRINCIPLE IN SUPPORT OF WIFEBEATERS


Jewish law, which has continued to develop and change since biblical times, is called halakha. This word, which is derived from the root "h-l-kh" [to follow a path], is used in different waysSYMBOL 151 \f "Times New Roman Euro"some broad and general, others narrow and restricted. It is beyond the scope of this book to give a comprehensive background on halakha, but there are excellent books and articles covering this topic.
  

The salient point for our purpose is that Jewish society was fashioned and ruled by halakha as a legal system that pervaded all aspects of life, and whose functions, both judicial and legislative, were performed by rabbis whose authority was recognized by the Jewish community. Moreover, halakha was a "religious" system as well, and, as such, its influence was much more pervasive than an ordinary legal system, for it prescribed norms not only of legal behavior, but also of ethical behavior and standards. It molded the major institutions of Jewish life, including marriage and the family, according to rabbinic religious traditionSYMBOL 151 \f "Times New Roman Euro"a tradition that was based not only on interpretation of the words of the Biblical texts, but also on the understanding of its intentions and values as transmitted in a chain of tradition throughout Jewish history.


Judaism is based on the doctrine that there are two sacred TorahsSYMBOL 151 \f "Times New Roman Euro"the Written Torah (the Bible) and the Oral Torah (the traditions, including the rabbinic ones)SYMBOL 151 \f "Times New Roman Euro"out of which the halakha develops. Eventually the Oral Torah, which was based on human study of the sacred texts combined with practices that had flourished in Jewish society, was written down and became part of Jewish Sacred literature. But since the Oral Torah was based on learning and discussion among sagesSYMBOL 151 \f "Times New Roman Euro"rabbis who devoted their life to study and clarification of the Written TorahSYMBOL 151 \f "Times New Roman Euro"it was never monolithic in its decisions. Just as in any legal system there can be different legal decisions based on similar cases, so it is in halakha.


Still, halakha has shown amazing flexibility and staying power by being able to accommodate disagreement. The earliest codifications and interpretations of halakhaSYMBOL 151 \f "Times New Roman Euro"the Mishnah (c. 200 C.E.), the Tosefta (240 C.E.), and the Talmud (Jerusalem c. 400 C.E. and Babylonian c. 500 C.E.)SYMBOL 151 \f "Times New Roman Euro"preserve minority as well as majority opinions. These early strata are the formative building blocks of halakha. Their authority is, at least theoretically, the highest. Some rabbis have expressed the opinion that halakha should not contradict the Mishnah and Talmud; on the other hand, there is a principle that halakha is according to the latest authority.


The direct continuation of this formative period are the works of the geonim (7-10th century C.E. leaders of the rabbinic academies of Babylonia after the Moslem conquest in 634 C.E.). Among the many major medieval commentators on these works, there are Rashi (1040-1105) on the Talmud; Ibn Ezra (12th century) on the Bible; Maimonides (1135-1204) on the Mishnah; and Tosafot (a school of French and German commentators, 12th-13th century) on the Talmud.


Later attempts were made to codify all the preceding material, and Codes appeared, such as the Yad he-Hazakah, also known as Mishneh Torah, of Maimonides, the Tur of Jacob ben Asher (14th century), and the Shulhan Arukh by Joseph Caro (16th century). Finally, there is a vast collection of Responsa literature which includes rabbinical rulings (responses) on specific questions. These responsa date back to geonic times and continue to be written today. By and large, these works are based on legal interpretation; a process that decides on modification or application of halakhic principles to specific cases, and, in turn, each responsum (teshuva) can serve as a precedent for future responsa. In the responsa literature, we find not only a history of halakha, but also instances of how Jews who were not scholars actually lived.


Less frequent are takkanot, which are ordinances or rulings promulgated to meet a specific need and which, in effect, change the halakha by creating legislation. One might argue that Moses was the originator of takkanotSYMBOL 151 \f "Times New Roman Euro"customs and lawsSYMBOL 151 \f "Times New Roman Euro"that were not written in the Bible, or that Ezra the Scribe ordained the first takkanot that included Torah readings on Mondays, Thursdays, and Sabbath afternoons.
 Other rulings had to do with instituting marriage contracts, outlawing polygamy, prohibition of giving too much money to charity, child support, etc. These takkanot were ordained by sages to regulate life and to radically alter, or amend an existing law. When they are contrasted with the "normal" halakhic process that extends Torah laws, takkanot can be described as revolutionary rather than evolutionary.


The plurality of opinion and interpretation that constitutes halakha also applies to its treatment of women. The attitude of halakha toward women can be characterized as ambivalent rather than monolithic. The claim is often made that halakha has attempted to mitigate the lack of balance between the power that men and women have in biblical law, and that halakha often is more liberal and compassionate toward women. However, input of women into the halakhic process is rare, and it is almost always men who have the authority to make halakhic decisions. In addition, social and cultural needs are major factors in determining the stance of halakha. The metaphoric status of women discussed in earlier chapters of this book are part of the weltanschauung of the males who created halakha. The metaphoric modes of thought led to a way of thinking unfavorable to women which was influential throughout the Middle Ages. These facts must be kept in mind as we view the halakhic principles that have bearing on the case of the battered woman.

THE HUSBAND AS LORD, MASTER, AND OWNER: THE BIBLE


We have discussed the metaphor of man as master over woman. The analogy in biblical law is the perspective of women as chattel. In the tenth commandment in Exodus we are told not to covet our neighbor's house, wife, slave, maid, ass, ox, or anything that belongs to our neighbor (Ex. 20:14). 
שמות פרק כ
(יד) לֹ֥א תַחְמֹ֖ד בֵּ֣ית רֵעֶ֑ךָ ס לֹֽא־תַחְמֹ֞ד אֵ֣שֶׁת רֵעֶ֗ךָ וְעַבְדּ֤וֹ וַאֲמָתוֹ֙ וְשׁוֹר֣וֹ וַחֲמֹר֔וֹ וְכֹ֖ל אֲשֶׁ֥ר לְרֵעֶֽךָ: פ
Monetary transactions accompanied many changes of a woman's status. A mohar [price of virginity] had to be paid by a rapist to the father of the "bride" (see Gen. 34:12; Ex. 22:15-16).
בראשית פרק לד
(יב) הַרְבּ֨וּ עָלַ֤י מְאֹד֙ מֹ֣הַר וּמַתָּ֔ן וְאֶ֨תְּנָ֔ה כַּאֲשֶׁ֥ר תֹּאמְר֖וּ אֵלָ֑י וּתְנוּ־לִ֥י אֶת־הַֽנַּעֲרָ֖ לְאִשָּֽׁה:
שמות פרק כב
(טו) וְכִֽי־יְפַתֶּ֣ה אִ֗ישׁ בְּתוּלָ֛ה אֲשֶׁ֥ר לֹא־אֹרָ֖שָׂה וְשָׁכַ֣ב עִמָּ֑הּ מָהֹ֛ר יִמְהָרֶ֥נָּה לּ֖וֹ לְאִשָּֽׁה:
(טז) אִם־מָאֵ֧ן יְמָאֵ֛ן אָבִ֖יהָ לְתִתָּ֣הּ ל֑וֹ כֶּ֣סֶף יִשְׁקֹ֔ל כְּמֹ֖הַר הַבְּתוּלֹֽת: ס
The word ba'al implies ownership as well as lordship; as in the law about the ba'al of the ox spelled out in Biblical law (Ex. 21:28). 
שמות פרק כא פסוק כח
וְכִֽי־יִגַּ֨ח שׁ֥וֹר אֶת־אִ֛ישׁ א֥וֹ אֶת־אִשָּׁ֖ה וָמֵ֑ת סָק֨וֹל יִסָּקֵ֜ל הַשּׁ֗וֹר וְלֹ֤א יֵאָכֵל֙ אֶת־בְּשָׂר֔וֹ וּבַ֥עַל הַשּׁ֖וֹר נָקִֽי:
The husband is the master [ba'al], whose permission to rule over his wife originates in Genesis 3:16, where God tells the first woman that her husband shall rule over her.
בראשית פרק ג פסוק טז
אֶֽל־הָאִשָּׁ֣ה אָמַ֗ר הַרְבָּ֤ה אַרְבֶּה֙ עִצְּבוֹנֵ֣ךְ וְהֵֽרֹנֵ֔ךְ בְּעֶ֖צֶב תֵּֽלְדִ֣י בָנִ֑ים וְאֶל־אִישֵׁךְ֙ תְּשׁוּקָתֵ֔ךְ וְה֖וּא יִמְשָׁל־בָּֽךְ: ס
When a woman gets married, the father's property rights are transferred to the husband. When she is divorced, the husband renounces his right to his (sexual) use of the property and announces that she is "now permitted to any man."
 If the husband's property is damaged, compensation is paid to him.
 

שמות פרק כא
(כב) וְכִֽי־יִנָּצ֣וּ אֲנָשִׁ֗ים וְנָ֨גְפ֜וּ אִשָּׁ֤ה הָרָה֙ וְיָצְא֣וּ יְלָדֶ֔יהָ וְלֹ֥א יִהְיֶ֖ה אָס֑וֹן עָנ֣וֹשׁ יֵעָנֵ֗שׁ כַּֽאֲשֶׁ֨ר יָשִׁ֤ית עָלָיו֙ בַּ֣עַל הָֽאִשָּׁ֔ה וְנָתַ֖ן בִּפְלִלִֽים:
Thus according to the Talmud, he is not only the owner of his wife, he is also the 
owner of her pregnancy, even if the pregnancy is a result of lewdness.
 תלמוד בבלי מסכת בבא קמא דף מג עמוד א
אמר רב פפא: התורה זכתה דמי ולדות לבעל אפילו בא עליה בזנות
The husband's right to perform sexual intercourse, is called liv'ol [to take what is one's property] and the wife's status of "married woman" is referred to as be'ulat ba'al [i.e., she belongs to the owner].

TAKING A WIFE


There are other biblical sources that support the view of woman as chattel. The first has to do with the description of how a man comes to get a wife. The verbs describing this act are lakach [to acquire] and ba'al [to possess]. It is written that:

דברים פרק כד:א   כִּֽי־יִקַּ֥ח אִ֛ישׁ אִשָּׁ֖ה וּבְעָלָ֑הּ וְהָיָ֞ה אִם־לֹ֧א תִמְצָא־חֵ֣ן בְּעֵינָ֗יו כִּי־מָ֤צָא בָהּ֙ עֶרְוַ֣ת דָּבָ֔ר וְכָ֨תַב לָ֜הּ סֵ֤פֶר כְּרִיתֻת֙ וְנָתַ֣ן בְּיָדָ֔הּ וְשִׁלְּחָ֖הּ מִבֵּיתֽוֹ: 
דברים פרק כב: יג   כִּֽי־יִקַּ֥ח אִ֖ישׁ אִשָּׁ֑ה וּבָ֥א אֵלֶ֖יהָ וּשְׂנֵאָֽהּ:
דברים פרק כב: כב כִּֽי־יִמָּצֵ֨א אִ֜ישׁ שֹׁכֵ֣ב׀ עִם־אִשָּׁ֣ה בְעֻֽלַת־בַּ֗עַל וּמֵ֙תוּ֙ גַּם־שְׁנֵיהֶ֔ם הָאִ֛ישׁ הַשֹּׁכֵ֥ב עִם־הָאִשָּׁ֖ה וְהָאִשָּׁ֑ה וּבִֽעַרְתָּ֥ הָרָ֖ע מִיִּשְׂרָאֵֽל: ס
Perhaps the legitimacy of his being able to discard her also stems from the dictum: 
בראשית פרק ג פסוק טז  אֶֽל־הָאִשָּׁ֣ה אָמַ֗ר הַרְבָּ֤ה אַרְבֶּה֙ עִצְּבוֹנֵ֣ךְ וְהֵֽרֹנֵ֔ךְ בְּעֶ֖צֶב תֵּֽלְדִ֣י בָנִ֑ים וְאֶל־אִישֵׁךְ֙ תְּשׁוּקָתֵ֔ךְ וְה֖וּא יִמְשָׁל־בָּֽךְ: ס 
EARLY HALAKHIC STRATA


Although the bride was purchased in biblical times, "in the post-biblical era, the betrothal was realized by the performance of an act of acquisition [kinyan] and the making of a declaration by the bridegroom to the bride in the presence of two witnesses."
 The Mishnah says
משנה מסכת קידושין פרק א
[*] האשה נקנית בשלש דרכים וקונה את עצמה בשתי דרכים נקנית בכסף בשטר ובביאה בכסף ...וקונה את עצמה בגט ובמיתת הבעל 
However, by Tannaitic times, according to Boaz Cohen, the understanding is that, although the word kanah [acquire] literally means to purchase, in the Mishnah it means "a symbolical form of acquisition."
 The bride price in the Tannaitic era was symbolic and was given to the bride, or to her father if she were a minor.


Marriage in Tannaitic times was more than a business arrangementSYMBOL 151 \f "Times New Roman Euro"it was a religious institution and the word for betrothal was called kiddushin [lit. sanctification], as opposed to the biblical term of erusin.
 The new term "kiddushin" also reflects the transition of the marriage "acquisition" from a private deal between two adults or between two families to a social and religious institution administered by the community and under rabbinic supervision. This change gives rise to rabbinic control over marriage and divorce, matters which in the biblical period were purely familial.


Although the Mishnah does speak of the woman who is purchased (i.e., acquired), according to Cohen, "the noun kinyan is not used as a term for betrothal."
 Through marriage, however, the women becomes "the sacrosanct possession, res sacra, of her husband, or, as the Talmud puts it
תלמוד בבלי מסכת קידושין דף ב עמוד ב  דאסר לה אכולי עלמא כהקדש.
i.e., she is forbidden to others as a sacred object is forbidden. This is the legal expression of the metaphor of marriage as sacred bond, which must be preserved at all costs as we have seen in previous chapters.

DAMAGE TO PROPERTY: THE INJURED WIFE: TANNAITIC STRATA


The earliest strata of halakha, the Mishnah and Talmud, do not discuss wifebeating overtly. However, the fact of wifebeating as part of society is established in that certain laws depend upon wifebeating as being part of the situation for which the ruling is stated. The Tosefta [lit. "additions"] is a source which is contemporaneous with the Mishnah and includes material which often parallels, but is not identical with, Mishnahic material.
 In the text we have before us, the Tosefta deals with damages that have to be paid to those who are embarrassed or hurt in some way:
תוספתא מסכת בבא קמא (ליברמן) פרק ט הלכה יד
החובל באשתו בין שחבל בה הוא בין שחבלו בה אחרים מוציאין מידו וילקח בהן קרקעות והוא אוכל פירות ר' יהודה בן בתירה אומ' בושת שבסתר לה שני חלקים ולו אחד בושת שבגלוי לו שני חלקים ולה אחד שלו נותנין לו מיד ושלה ילקח בהן קרקע והוא אוכל פירות

To properly understand the place of wifebeating in this passage, we have to first understand something about the concepts of damages [habalah]. A man is commanded not to injure or wound his fellow person, minor or adult, male or female, either accidentally or deliberately. If he does so, according to the Mishnah, he must reimburse the person or the owner of the person for the following: injury, pain, healing [medical costs], idleness [loss of livelihood] and humiliation.
משנה מסכת בבא קמא פרק ח
[*] החובל בחברו חייב עליו משום חמשה דברים בנזק בצער ברפוי בשבת ובבשת. 
Because the wife is the husband's property, he administers his (and her) property. He benefits from the profits [fruits] of the land which belonged to her. If he or someone else damages his chattel or humiliates what is his, he (or someone else) has to pay the appraised value for damages in the form of reparation money. Land is usually bought for her. She is not given money, since any money or earnings a woman has belongs to the husband, whereas the land itself belongs to her. The closest the rabbis can come to compensate her for damages done to her is to award her land, which is hers and not her husband's. Yet, she cannot be fully compensated as an individual since the halakha says all of her (and the land's) earnings belong to him. She is at once both chattel and free. The fact that a husband might beat his wife, give her property in compensation out of his estate and then benefit from the profits of this damage payment (to her) may have bothered the writer of this Tosefta, yet the husband was allowed by law to use the profits as he saw fit. 
The text of the Tosefta continues:

תוספתא מסכת בבא קמא (ליברמן) פרק ט הלכה יד
ר' יהודה בן בתירה אומ' בושת שבסתר, לה שני חלקים, ולו אחד. בושת שבגלוי, לו שני חלקים, ולה אחד. שלו נותנין לו מיד, ושלה ילקח בהן קרקע, והוא אוכל פירות.
Thus R. Judah qualifies the full force of the first passage. He makes clear that the husband is entitled to some compensation, depending on the nature of the injury. If the injury is in a private part of the body, which is hidden and thus invisible to the public eye, she gets two-thirds of the compensation money and he one-third since most of the "humiliation" is hers. If, however, the injury is visible, in order for him to save face for his public humiliation, his payment is not deferred; it is "given to him directly [immediately]" and hers is given in the form of land, with his being able to use the earnings of the land as the law allows.


One would like to assume that R. Judah only means to qualify the case when the damage is not inflicted by the husband. But it is not clear. In a note to this passage, the modern Talmudic researcher Saul Lieberman (1898-1983) quotes Maimonides, who said in the name of the Geonim that, 
רמב"ם הלכות חובל ומזיק פרק ד הלכה טז
במה דברים אמורים בשחבלו בה אחרים ב אבל הבעל שחבל באשתו חייב לשלם לה מיד כל הנזק והצער וכל הבושת והכל שלה ואין לבעל בהן פירות, ואם רצתה ליתן הדמים לאחר נותנת, וכזה הורו הגאונים, והבעל מרפא אותה כדרך שמרפא כל חליה.
 
The significance of what Maimonides is saying is that she does not have to consult her husband; she can act without his knowledge as an independent agent if he has beaten her. Clearly Maimonides, in qualifying the second half of the passage from the Tosefta, was appalled by the inequity of a husband using compensation money for injury he had done his wife.
 There are others, however, who, assuming that the husband does not mean to harm her (as might happen during the passions of sexual intercourse), decree that he only has to pay her her share and not everything.
 No doubt it would have been a different matter if the husband's motivation was to deliberately inflict pain.


When we turn to the Mishnah we find a passage whose second half is almost identical to the passage in the Tosefta. The first half, however, is different, since its focus is on the husband's rights to the woman's property and not on damages to her.
משנה מסכת כתובות פרק ו משנה א
[*] מציאת האשה ומעשה ידיה לבעלה, וירושתה הוא אוכל פירות, בחייה. בושתה ופגמה שלה. רבי יהודה בן בתירה אומר בזמן שבסתר לה שני חלקים, ולו אחד. ובזמן שבגלוי לו שני חלקים, ולה אחד. שלו ינתן מיד, ושלה ילקח בהן קרקע והוא אוכל פירות: .

This text does not suggest that the husband has injured her. Yet it says that whatever compensation she gets for indignity is hers. Not only is it highly unusual to give it to her, but it does not say what form: money or land? So it should not surprise us that R. Judah b. Bathyra uses similar language to that in the Tosefta to clarify (or object to) the contents of this half of the passage (as quoted above).


Thus the first part of the Mishnah states that the woman gets the money directly and has full use of it, giving her full and unusually generous compensation for her injurySYMBOL 151 \f "Times New Roman Euro"as if she is a person with rights. R. Judah b. Bathyra, however, in his minority opinion, relates to her in the traditional manner, as damaged property whose value is reduced if the injury is visible.
 The Rambam’s comments on this is interesting. Perhaps he sees the woman as a wife, since he compares her to a shifcha who the owner has injured.

פירוש המשנה לרמב"ם מסכת כתובות פרק ו משנה א
[א] פגמה, כגון שחתך אבר מאבריה, או שעשה מום בגופה על ידי חבורה וכיוצא בה, רואין אותה כאלו היא שפחה נמכרת, וכל מה שיחסר מדמיה זהו פגמה. והלכה כר' יהודה.
The differences between the Mishnah and the Tosefta seem to be two-fold: on the one hand the Mishnah doesn't specifically
 deal at all with a woman injured by her husband. On the other hand, the Mishnah is also more liberal about her use of the damages awarded to her. The significance of the two sources is that they are only two. 


The Mishnah sets the agenda for halakha, unless there are major external sources that the Talmud brings to illuminate the Mishnah and open it up for discussion. Thus, since, in the Mishnah, there is nothing about a battered wife, and only one beraita (a tannaitic tradition not included in the Mishnah), there is hardly a mention of the battered wife in the Talmud.
 


In speculating about the subject of wifebeating in these sources, Judith Hauptman writes that, since

the Jewish communities of Israel and Babylonia were not violent, not given, in general, to expressing anger physically...domestic violence was not common and hence not dealt with in the Talmud....It is tempting to speculate that those matters that were common occurrences found their way into the law codes whereas those that were rare did not.


 I concur completely with her alternative speculation: "Wifebeating and other forms of domestic violence were standard and allowable, according to the majority of the rabbis, and, for that reason, the Talmud need say nothing on the subject."
 Following this reasoning we can presume that wives may be beaten by their husbands. The only issue at stake is if, and in what manner, compensation for physical damage is to be administered.


Such a presumption may have been behind the thinking of Reish Lakish (a tannaitic rabbi of the mid-2nd century C.E.) when he quoted Rabbi Meir: "Since [a husband] has the right to compel her to work, his consecration is regarded as if he had said to her, 'May your hands, be consecrated to Him who created them.'" 
תלמוד בבלי מסכת כתובות דף נח עמוד ב
ופליגא דריש לקיש, דאמר ריש לקיש: לא תימא טעמא דרבי מאיר משום דקסבר אדם מקדיש דבר שלא בא לעולם, אלא טעמא דרבי מאיר, מתוך שיכול לכופה למעשה ידיה, נעשה כאומר לה יקדשו ידיך לעושיהם. 
It would appear that Reish Lakish believes that it is R. Meir's opinion that a husband has the right to compel his wife forcibly to work. What kind of force? We don't know. 


Can we draw any conclusions about what Rabbis think about wifebeating from the Talmud; i.e., whether they approve or disapprove? Can one argue that since there is almost no discussion of the battered wife in these early sources, that wifebeating was not very widespread? There are many apologists who would say yes, but it might also be said that the phenomenon existed and the rabbis knew about it and chose to downplay it through a form of censorship.
 One can get a sense of wifebeating as an existing phenomenon from the above comment of Reish Lakish and from some other statements that rabbis made that appear in the Talmud.

BETTER TO BE WED AND DEAD


Reish Lakish is also quoted as saying to women that "it is better to live [an unhappy life] in a married state than to live [a happy life] in solitude."
 
תלמוד בבלי מסכת יבמות דף קיח עמוד ב
תא שמע, דאמר ריש לקיש: טב למיתב טן דו מלמיתב ארמלו.
This is eerily reminiscent of the text from Isaiah, where the worst thing the prophet can possibly imagine is a woman without a husband. 
ישעיהו פרק ד
(א) וְהֶחֱזִיקוּ֩ שֶׁ֨בַע נָשִׁ֜ים בְּאִ֣ישׁ אֶחָ֗ד בַּיּ֤וֹם הַהוּא֙ לֵאמֹ֔ר לַחְמֵ֣נוּ נֹאכֵ֔ל וְשִׂמְלָתֵ֖נוּ נִלְבָּ֑שׁ רַ֗ק יִקָּרֵ֤א שִׁמְךָ֙ עָלֵ֔ינוּ אֱסֹ֖ף חֶרְפָּתֵֽנוּ: ס
That is what the women cried as they grabbed hold of the last available male.


The idea that women are objects who are "less than human, matter without spirit,"
 can be attested to by the following quotation from the Talmud where an unhappy wife comes to Rabbi Yohanan to complain:

תלמוד בבלי מסכת נדרים דף כ עמוד ב
. א"ר יוחנן: זו דברי יוחנן בן דהבאי, אבל אמרו חכמים! אין הלכה כיוחנן בן דהבאי, אלא כל מה שאדם רוצה לעשות באשתו עושה; משל לבשר הבא מבית הטבח, רצה לאכלו במלח - אוכלו, צלי - אוכלו, מבושל - אוכלו, שלוק - אוכלו; וכן דג הבא מבית הצייד.
The context of this passage has to do with a woman's complaint about non-missionary sexual positioning! In this passage, a wife is compared to a piece of meat or fish; to something which can be kneaded, shaped, and knocked around at will by her husband. R. Yohanan's advice to the unhappy wife is remarkably similar to the advice given to women by Marabel Morgan, a modern proponent of marriage at all cost.

Even though we have seen there is almost no direct mention of wifebeating in the tannaitic and amoraic materials, the statements we have just reviewed were applied like halakhic principles and allied to the legal situation of wifebeating. Even though aggadic in origin, these statements attained the status of quasi-halakhic statements and were so used.


Can violence ever be justified against a woman? We will see later that some rabbis do justify it if she is remiss in her duties. By virtue of the act of marriage, the husband has certain rights, responsibilities, and privileges. Four very specific privileges the husband has are: 

1) the right to any income from her work; 

2) the right to whatever she finds; 

3) the rights to the fruits (interest) of her property and possessions; and, 

4) the right to inherit her property. 
These rights are not consensual. They exist in law by virtue of the act of marriage, and they do not have to be renewed or spelled out with every marriage contract. The same is true of the husband's obligations to his wife which we will see below. 


Furthermore, the woman cannot initiate divorce, even if she is beaten. All of the principles we have seen take on even greater weight when viewed in the light of the fact that the woman's ability to demand or even initiate divorce is almost non-existent. In the light of this, what happens if the woman rebels, or refuses to perform her obligatory duties to her husband?

THE "REBELLIOUS" WIFE


Although the Bible does not mention the wife's obligations toward her husband, the rabbis ruled that, since the husband was obliged to care for his wife, he had to be compensated for his expenditure. This rabbinical ruling extended the husband's rule over his wife, which was ordained by God. Thus, in the Mishnah there is a list of the services a wife has to perform:
משנה מסכת כתובות פרק ה משנה ה
[*] אלו מלאכות שהאשה עושה לבעלה: טוחנת ואופה ומכבסת מבשלת ומניקה את בנה. מצעת לו המטה ועושה בצמר. הכניסה לו שפחה אחת, לא טוחנת ולא אופה ולא מכבסת. שתים, אינה מבשלת ואינה מניקה את בנה. שלש, אינה מצעת לו המטה ואינה עושה בצמר. ארבעה, יושבת בקתדרא. רבי אליעזר אומר: אפילו הכניסה לו מאה שפחות, כופה לעשות בצמר, שהבטלה מביאה לידי זימה. רבן שמעון בן גמליאל אומר: אף המדיר את אשתו מלעשות מלאכה. יוציא ויתן כתובתה, שהבטלה מביאה לידי שיעמום:
Maimonides explains the reasoning behind the ruling:
פירוש המשנה לרמב"ם מסכת כתובות פרק ה משנה ד
[ד] וכן אם היה לו הוא שפחות כמנין הזה, או שהכניסה לו ממון שאפשר לקנות ממנו שפחות אלו הרי הדין שוה. וחייבת על כל פנים להיות רוחצת פניו ידיו ורגליו ומוזגת לו את הכוס ומצעת לו את המטה ואפילו היו לה אלף שפחות. לפי שדברים אלו אין מותר לאדם שתעשם לו אלא אשתו, לפי שכלל הוא בתורתינו אין משתמשים באשה, ואין חלוק בין שפחה או זולתה בין גדולה בין קטנה. וענין אמרו טוחנת, שתפקח על הטחינה ותזרז את הטוחנים. וקתדרה, אפריון שעושין מן המשי ומשאר מיני בדים וגם מעץ ויושבין בתוכו המלכים כשנוסעים ממקום למקום. ופירוש שעמום, התמהון, תרגום ובתמהון לבב ובשעממות לבא. ועיקר המחלוקת בין ר' אליעזר ורבן שמעון בן גמליאל הוא אם היתה מתעסקת במיני השחוק והמשחקים, שבכך תבוא לידי זמה ולא תבוא לידי שעמום. והלכה כר' אליעזר.
Rambam clearly focuses on the issue of idleness leading to boredom. But in another source Rambam expands and introduces the element of the power the husband has over her. 
רמב"ם הלכות אישות פרק טו הלכה כ
וכן צוו חכמים על האשה שתהיה מכבדת את בעלה ביותר מדאי ויהיה לו עליה מורא ותעשה כל מעשיה ס על פיו ויהיה בעיניה כמו שר או מלך מהלכת בתאות לבו ומרחקת כל שישנא, וזה הוא דרך בנות ישראל ובני ישראל הקדושים הטהורים בזיווגן, ובדרכים אלו יהיה ישובן נאה ומשובח.
In addition to the household duties, it is assumed that she willingly engages in sexual intercourse with himSYMBOL 151 \f "Times New Roman Euro"or at least does not deny him his conjugal rights. If she does the latter, she is considered to be a rebellious wife. The "rebellious woman" [moredet] is a "woman who refuses to fulfill her obligations toward her husband." There is a debate between R. Yossi b. Hanina and R. Yohanan about what these obligations are. R. Yossi argues that she is someone who refuses to fulfill household obligations; R. Yohanan, a first-generation Amora in the Land of Israel, argues that a moredet is a wife who refuses to fulfill her side of the sexual marital bond; i.e., a woman who refuses to have conjugal relations with her husband. 
חידושי הר"ן מסכת כתובות דף סג עמוד א
א"ר יוחנן דמורדת דאמרי' במתני' לאו מורדת ממלאכה אלא מתשמיש. וכי קאמר ר' יוסי בר' חנינא דממלאכה הויא מורדת.
The moredet may be fined by having money deducted from her ketubah [marriage settlement], and her husband may force her to accept a divorce. 
SEXUAL ABHORRENCE


In the Bible, the husband's finding something "sexually abhorrent" [ervat davar] about the wife is grounds for divorce (Deut. 24:1). 
דברים פרק כד
א) כִּֽי־יִקַּ֥ח אִ֛ישׁ אִשָּׁ֖ה וּבְעָלָ֑הּ וְהָיָ֞ה אִם־לֹ֧א תִמְצָא־חֵ֣ן בְּעֵינָ֗יו כִּי־מָ֤צָא בָהּ֙ עֶרְוַ֣ת דָּבָ֔ר וְכָ֨תַב לָ֜הּ סֵ֤פֶר כְּרִיתֻת֙ וְנָתַ֣ן בְּיָדָ֔הּ וְשִׁלְּחָ֖הּ מִבֵּיתֽוֹ:
In the Mishnah, we read:

משנה מסכת גיטין פרק ט משנה י
[*] בית שמאי אומרים: לא יגרש אדם את אשתו אלא אם כן מצא בה דבר ערוה, שנאמר (דברים כ"ד) כי מצא בה ערות דבר. ובית הלל אומרים: אפילו הקדיחה תבשילו, שנאמר (דברים כ"ד) כי מצא בה ערות דבר. רבי עקיבא: אומר אפילו מצא אחרת נאה הימנה, שנאמר (שם) והיה אם לא תמצא חן בעיניו:
The key words here are ervat davar, something (or anything) sexually abhorrent or obnoxious. The Shammaite position allows limited grounds for divorce (ervah), that of something sexual, whereas the Hillelite position allows for a greater variety of reasons (davar), not necessarily sexual abhorrence, but even burning the dinner. Akiba's position seems to be totally subjective. 

According to Rambam the halakha follows the School of Hillel.

פירוש המשנה לרמב"ם מסכת גיטין פרק ט משנה י
[י] בית שמאי נסמכין במלה ערוה. ובית הלל באמרו דבר. ודברי ר' עקיבה דחוים, לפי שאם מצא נאה ממנה ישאנה עליה ולא יגרש את זו בעוד שלא חטאה שום חטא והיא מתאימה לדעותיו. והלכה כבית הלל.
Rambam totally rejects Akiba’s position, stating that he has no right to divorce her if she didn’t sin. The debate seems to be over the two words, ervah and davar.  
An example of a moral argument that seems to side with Shammai against unreasonable reasons for divorce is to be found in an aggadic tale from the Talmud which states that 
תלמוד בבלי מסכת גיטין דף צ עמוד ב דאמר ר' אלעזר: כל המגרש אשתו ראשונה - אפילו מזבח מוריד עליו דמעות, שנאמר: וזאת שנית תעשו כסות דמעה את מזבח ה' בכי ואנקה מאין [עוד] פנות אל המנחה ולקחת רצון מידכם, ואמרתם על מה על כי ה' העיד בינך ובין אשת נעוריך אשר אתה בגדתה בה והיא חברתך ואשת בריתך.
This is because God is personally interested in preserving the institution of marriage and underlying this is a belief that the first marriage is made in heaven.
Thus, the aggadah has morally tempered the force of the halakha by criticizing R. Akiba's subjective criteria for divorce. The sages protect the wife from the "anything goes" interpretation of davar (which might include burning the dinner). But by insisting that following the Shammaite position of righteous conduct (ervah), they close the doors temporarily to such criteria for divorce as mutual incompatibility.

THE CASE OF SHALOM BAYIT
The overwhelming need to preserve marriages, homes, and families leads us to a discussion of shalom bayit. The entire concept of shalom bayitSYMBOL 151 \f "Times New Roman Euro"literally, peace in the homeSYMBOL 151 \f "Times New Roman Euro"is a slippery slope concept. It is referred to in order to hold marriages together. It works with a good marriage that just needs a little push to help it work, but unlike good marriage counseling, which is stopped when the marriage is so bad that nothing can help it work, shalom bayit is often invoked as a holy principleSYMBOL 151 \f "Times New Roman Euro" one which overrides individual personal problems for the sake of the institution of marriage.


According to tradition, Aaron (Moses' elder brother) is the consummate maker of peace. 
משנה אבות א:יב  הִלֵּל וְשַׁמַּאי קִבְּלוּ מֵהֶם. הִלֵּל אוֹמֵר, הֱוֵי מִתַּלְמִידָיו שֶׁל אַהֲרֹן, אוֹהֵב שָׁלוֹם וְרוֹדֵף שָׁלוֹם, אוֹהֵב אֶת הַבְּרִיּוֹת וּמְקָרְבָן לַתּוֹרָה
In particular, he makes peace between unhappy husbands and wives. The rabbis are told to be one of his disciples for that reason. Thousands of grateful couples named their babies after him. How did he manage to keep the peace? Aaron, who was a high priest, heard of this and told the woman to spit in his face. Aaron's willingness to lose face and allow his official position to be disgraced saved the marriage. 

Rashi in his perush on masechet Avot writes:

פירוש רש"י על אבות פרק א משנה יב
הלל ושמאי קבלו מהם. משמעיה ואבטליון: הוי מתלמידיו של אהרן. כלומר הוי למד מאהרן שהיה אוהב שלום שנאמר בריתי היתה אתו החיים והשלום כשהיה רואה שנים מריבים זה עם זה היה הולך לכל או"א שלא מדעת חבירו ואומר לו פלוני ראה למה אתה מריב עם פלוני הלא הוא נשתטח לפני ופייסני לבא אצלך לדבר עמך עליו עד שתתרצה להתפייס עמו וכמו כן היה מדבר לחבירו ומתוך דברים הללו היה משים שלום ביניהם. אמר א' לאשתו קונם שאין נהנית לי עד שתרוק בעינו של כ"ג היה אהרן שומע היה הולך אצל אותה אשה והיה אומר פלוניתא חשתי בעיני ורוק שלך רפואה יש בו תרוק לי בעין והיתה רוקקת וע"כ נאמר בו את אהרן וגו' ויבכו אותו כל בית ישראל אחד אנשים ואחד נשים במשמע ובמשה לא נאמר אלא בני ישראל כדכתיב ויבכו בני ישראל את משה:
This story is also attributed to R. Meir in Bamidbar Rabbah and Vayikrah rabbah.
 
The implication is that, since shalom bayit is the overriding principle, marriages must be preserved at all cost.

CONCLUSION/SUMMARY
The configuration of halakhic principles that could support battering is as follows: 1) The wife is property who is "bought", but who still has rights in that reparation for "damages" (to her) are sometimes paid her. 
2) The wife has certain duties toward her husband which, if not carried out, will lead her to be considered a "rebellious wife." 
3) The rabbis would seem to have preferred to have no grounds for divorce, because of the principle of "shalom bayit".

4) But since they lived in a real world, not one of abstractions, they recognized that incompatibility was possible grounds for divorce and even annulment of the marriage.
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�This attitude is echoed in "Fiddler on the Roof" in the conversation between Golda and the matchmaker Yenta at the beginning of the musical.


�Susan Griffin, as quoted by Carol J. Adams, The Sexual Politics of Meat (New York: Continuum, 1990), p. 46.


�"Like hamburger, you may have to prepare yourself in a variety of different ways now and then"; Marabel Morgan, "365 ways to Fix Hamburger," The Total Woman (Fleming H. Revell Co., 1976), p. 113, quoted in Carol J. Adams, The Sexual Politics of Meat, p. 46. Adams's comment about this is that hamburgers, like women, are "objectified... prepared, reshaped, acculturated to be made consumable in a patriarchal world" (p. 55).





� במדבר רבה (וילנא) פרשת נשא פרשה ט סימן כ


כ וכתב את האלות האלה ולמה מים ממקום שבאת ועפר למקום שהיא הולכת וכתב לפני מי שהיא עתידה ליתן דין וחשבון, את האלות יכול כל האלות שבתורה היה כותב ת"ל האלה, הכהן פסל הכתוב בישראל, בספר ולא בנייר, ומחה אל מי ר' זכריה חתניה דר' לוי משתעי הדין עובדא דר"מ הוה יליף דריש בכנישתא בכל ערובת שובה והוות תמן חדא איתתא יליפה שמעת קליה חד זמן איעני דרשה אזלה בעייה מיעל לביתיה ואשכחה בוצינא מיטפי אמר לה בעלה הן הוית אמרת ליה הוינא שמעת קליה דדרושה אמר לה כך וכך לא הוי איתתא עללה להכא עד זמן דהיא אזלא רקקה באפוי דדרושה צפה רבי מאיר ברוח הקודש ועבד גרמיה חשש עייניה אמר כל איתתא דחכמה מלחוש לעייניה תיתי תלחוש אמרין לה מגירתא הא ענתיך תיעולין לבייתיה עבדי גרמיך לחשה ואת רקקה גו עייניה אתת לגביה אמר לה חכמת אנת מלחיש לעייניה מן אימתיה עלה אמרת ליה לא אמר לה ורוקיה בגוה שבעה זמנין והיא טב לה מן דרוקת אמר לה אזלין אמרין לבעליך חד זמן אמרת לי והא דרוקה שבעה זמנין אמרין ליה תלמידוי רבי כך מבזים דברי תורה אלו אמרת לן לא הוינן משלחין ומייתין ליה ומלקין ליה ספסלה ומרעיין ליה לאינתיה אמר להם לא יהא כבוד מאיר גדול מכבוד קונו ומה אם שם הקודש שנכתב בקדושה אמר הכתוב שימחה על המים בשביל להטיל שלום בין איש לאשתו וכבוד מאיר לא כל שכן אל מי המרים אמר אבוה דשמואל צריך ליתן מר לתוך המים שנאמר מי המרים שמרים כבר.





השלום בעולמה של האגדה השלום כערך על גדול השלום


אבי וינרוט*
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בעולמה של אגדה, ידועים דברי המדרש אודות התנא ר' מאיר שהיה יושב ודורש בלילי שבתות בבית הכנסת של "חמת", והייתה אישה אחת באה לשמוע את דרשתו. פעם אחת נתארכה הדרשה ונתעכבה האישה מלשוב לביתה. משהגיעה לביתה, מצאה את הנר כבוי ואת בעלה ממתין לה לסעודה. לשאלת בעלה לסיבת איחורה, השיבה לו שהייתה בבית המדרש ושמעה את דרשת ר' מאיר, והדרשה נתארכה. הבעל, שלא היה מוקיר תורה, נשבע שלא ירשה לאשתו לשוב הביתה, עד אשר תלך ותירק בפניו של הדרשן. שהתה האישה מחוץ לביתה שבת ראשונה ושבת שנייה ושבת שלישית עד שאמרו לה השכנות: עד עכשיו אתם "צהובים" זה לזה ושרויים ברוגז? בואי נלך אל הדרשן. כיוון שראה אותן ר' מאיר, הבין ברוח הקודש מה קרה. מיד עשה עצמו כאילו הוא חש בעינו, החל מפהק כמי ששלטה בו עין רעה, ואמר: היש כאן אישה היודעת ללחוש לעין הרע? וידוע שדרכן של המלחשות הייתה לירוק על מקום החולי. אמרו לה השכנות: עכשיו תוכלי לירוק בפניו ותהיי מותרת לבעלך. ניגשה האישה אל ר' מאיר, אך כשראתה אותו נתייראה מפניו. אמרה לו: "איני יודעת ללחוש על המכה". אמר לה ר' מאיר, אף על פי כן, ירקי בפניי שבע פעמים. אחר שעשתה כן, אמר לה: אמרי לבעלך, שהוא ביקש שתירקי בפניי פעם אחת, ואת ירקת שבע פעמים. אמרו לו תלמידיו לר' מאיר: "רבי, כך מבזים את התורה?". אמר להם: "לא דיו למאיר להיות שווה לקונו, שכך שנה ר' ישמעאל: גדול שלום, ששם הגדול שנכתב בקדושה, אמר הקב"ה: ימחה על המים בשביל להטיל שלום בין איש לאשתו (ויקרא רבה, פרשת צו ט, ט)12.








