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In the following two chapters, I review the array of regulatory tools that states can choose from when attemptinguse to regulate human behavior. There are many accounts of how the division between the different interventions should look like. The most classic research attempting to analyzethat compare the different tools, but  the comparison between the different approach can be seen in Orly Lobel’s work  analysis on the rise ofof new governance techniques that have replaced the more traditional command command-and and-control approaches is particularly useful.[footnoteRef:2]. Since Given this book’s focuses on the theme of regulating the behavior of good people— –those who are not fully aware to of the true moral or legal meaning of their behavioractions— this chapter discusses those interventions most relevant to people with that mindset. - the division we will focus, the best intervention on the type of mindset, we predict people will be in. The current chapter __ will mainlyIt focuses on the three main mechanisms of legal compliance –— price, fairness, and the expressive effects—that aim to change people’s explicit behaviors that are the result of a deliberative process.[footnoteRef:3]. The chapter presents the implicit processes that occur with each mechanism, such as crowding out, misperception of norms and socialization, social norms and moral intuition, and egocentric interpretations of fairness, and each approach’s strengths and weaknesses in regulating human behavior. [2:  The rise of regulatory governance, see also the line of research by Braithwith and his colleagues on the concept of different regulatory styles based on their level . Braithwaite, V., Braithwaite, J., Gibson, D., & Makkai, T. (1994). Regulatory styles, motivational postures and nursing home compliance. Law & Policy, 16(4), 363-394 as well as Ayres, I., & Braithwaite, J. (1994). Responsive regulation: Transcending the deregulation debate. Oxford University Press on Demand. Where the focus on the concept of pyramid of sanctions against different types of situations based on their regulatory intentions. ]  [3:  See Cooter (2000) Oregon law review, Feldman, 2009 expressive function of the law. ] 

Largely the literatures on these mechanisms focus on state’s ability to change people’s explicit behaviors that are the result of a deliberative process. Hence, aAfter presenting some of the main observations of these literaturesdescribing these approaches, I will move to demonstrateadvance a fewseveral critical arguments, which will be connected with th that will lay the groundwork for the next e following chapter, which that focuses on newer, “softer” intervention methods of governments. I will show that these the traditional and the newer mechanisms are not mutually exclusive; hence, and that the separation between the mechanisms is less real than argued. Furthermore, I will showargue that part of the limitations of the different approaches in bringing about to lead to a sustainable change in people’s’ behavior,  partly derive from their inability to address people with differing levels of awareness of their wrongdoing ands from the lack of appreciation for the types pf people,  states tries to regulate both with regard to their awareness to their wrong-doing and its connection with peoples’ source of different motivations to comply with legal and ethical regulations.  We will demonstrate the implicit processes that occur with each mechanism, such as crowding out for deterrence, misperception of norms and socialization, social norms and moral intuition and egocentric interpretations of fairness. This chapter will examine each mechanism's ability and limitations to regulate human behavior, as well as explore our lack of in-depth understanding of how people actually be affected by the law.
[bookmark: _Toc474485841]	General Background 

The Assumption of the Calculative Individual and Its Limitation

[bookmark: _Ref427456329]As suggested aboveearlier, behavioral scholars have challenged the traditional approach paradigm of to legal compliance by behavioural scholars focused on challenging the dominant perception of motivation withas being primarily motivated by the fear of sanctions.[footnoteRef:4] The work of Tyler, Darly and Robinson, and Paternoster and Simpson has focused instead on limited self-interest as a reason why people obey the law, Various highly influential works focus on limited self-interest, with an emphasis on the role of fairness and morality in legal compliance such as the work of Tyler, Darly & Robinson, and Paternoster & Simpson.[footnoteRef:5]  [4:  Gary S. Becker, Crime and Punishment: An Economic Approach, 76(2) J. POL. ECON. 169-217 (1968).  ]  [5:  TOM R. TYLER, WHY PEOPLE OBEY THE LAW: PROCEDURAL JUSTICE, LEGITIMACY, AND COMPLIANCE (1990); Raymond Paternoster & Sally Simpson, Sanction threats and appeals to morality: Testing a rational choice model of corporate crime, 30(3) LAW & SOC'Y REV. 549-583 (1996); Paul H. Robinson & John M. Darley, The utility of desert, 91 NW. U. L. REV. 453-499 (1997).  ] 

In my earlier works that focused mainlyresearch on curbing deliberative misconducts, I differentiated betweensimilarly found that people have a variety of motivations—for example,  various types of compliance motivations which exist in the relevant literatures (e.g. deterrence, fairness, citizenship, and social norms—), all of which assume that an individual who thinks deliberately about whether to obey the law.[footnoteRef:6]  [6:  For a review see: Yuval Feldman, For Love Or Money? Defining Relationships In Law And Life: The Complexity of Disentangling Intrinsic and Extrinsic Compliance Motivations: Theoretical and Empirical Insights from the Behavioral Analysis of Law, 35 WASH. UJL & POL'Y 11-547 (2011).  ] 

The first traditional and most well-known regulatory approach targets the calculative or the incentive-driven individual.  According to this model, the dominant motivationdecision about how to act of the individual is based primarily on a cost-benefit calculation; hence, the approach of the regulator should focus on deterring the bad apples behavior and providing incentives to the good applesengage in good behavior. On many accounts, tThe literature that discusses this approach is the richest one, given the centrality of both deterrence and incentives within legal scholarship.[footnoteRef:7]  [7:  See generally: FRANKLIN E. ZIMRING, GORDON J. HAWKINS & JAMES VORENBERG, DETERRENCE: THE LEGAL THREAT IN CRIME CONTROL 189-190 (1973); CHARLES R. TITTLE, SANCTIONS AND SOCIAL DEVIANCE: THE QUESTION OF DETERRENCE (1980).] 

However, tThe deterrence or cost-benefit model, is has been criticized on numerous grounds. Some have demonstrated, empirically, the limits of deterrence in explaining both self-reported and actual compliance.[footnoteRef:8] Other scholars have suggested that deterrence does not really work, simply due to the fact thatbecause people have little awareness of the law in on the books.[footnoteRef:9]   [8:  See for example: John Braithwaite & Toni Makkai, Testing an expected utility model of corporate deterrence, 25 LAW & SOC'Y REV. 7-40 (1991).]  [9:  Paul H. Robinson & John M. Darley, Does criminal law deter? A behavioural science investigation, 24(2) OXFORD J. LEGAL STUD. 173-205 (2004).] 

The main rival competition ofexplanatory model to the deterrence rationale comes from the research on the limits of self-interest in accounting for people’s motivation. Various studies have demonstrated how that fairness stands asis a dominant factor in human motivation, at times overshadowing self-interest more than expected.[footnoteRef:10] Research conducted by scholars like Tyler, Darly and Robinson, and to some extent even by Paternoster and Simpson's,  Perceptions of fairness can have been shown to shift the behavior of people toward greater compliance with and acceptance of organizational rules in various legal contexts,[footnoteRef:11] more sensitive environmental behavior,[footnoteRef:12] and higher rates of reporting illegality.[footnoteRef:13]	 [10:  See for example: Daniel Kahneman, Jack L. Knetsch & Richard H. Thaler, Fairness and the assumptions of economics, J. BUS. S285-S300 (1986).]  [11:  Yuval Feldman & Tom R. Tyler, Mandated justice: The potential promise and possible pitfalls of mandating procedural justice in the workplace, 6(1) REGULATION & GOVERNANCE 46-65 (2012).]  [12:  Yuval Feldman & Oren Perez, Motivating environmental action in a pluralistic regulatory environment: An experimental study of framing, crowding out, and institutional effects in the context of recycling policies, 46(2) LAW & SOC'Y REV. 405-442 (2012).]  [13:  Yuval Feldman & Orly Lobel, Incentives Matrix: The Comparative Effectiveness of Rewards, Liabilities, Duties, and Protections for Reporting Illegality, 88 THE. TEX. L. REV. 1151 (2009).] 


[bookmark: _Toc474485843]Analyzing the Difference Between Fairness and Deterrence 

To analyze the difference between deterrence methods and those targeting perceptions of fairness, I first create a taxonomy of various legal interventions.  Although many are context dependent and vary in their application across different legal settings, I focus on methods that are relevant to most social domains. The two main types of legal interventions are traditional ones, focusing mainly on deliberative choice, and non-traditional legal interventions, which focus on nondeliberative choice.[footnoteRef:14] This chapter focuses on traditional interventions, based on the following three mechanisms:  [14:  See Feldman, Y. (2011).  Five Models of Regulatory Compliance Motivation: Empirical Findings and Normative Implications. In Dvid Levi Faur (Ed.) Handbook on the Politics of Regulation (pp.335-346) Edward Elgar: UK . ] 

Incentives, including all forms of penalties, fines, rewards, and other external measures[footnoteRef:15]  [15:  Gneezy, U., S. Meier, & P. Rey-Biel. (2011). When and Why Incentives (Don't) Work to Modify Behavior. The Journal of Economic Perspectives, 25(4), 191-209. See also Feldman, Y.  and O. Lobel.  (2009). The Incentives Matrix: The Comparative Effectiveness of Rewards, Liabilities, Duties and Protections for Reporting Illegality. Texas Law Review, 88(6), 1151-1212. ] 

Fairness-, legitimacy-, and morality-based interventions[footnoteRef:16] [16:  E.g Tyler T. supra note Error! Bookmark not defined. (1990). For a review see Feldman Y.  The Complexity of Disentangling Intrinsic and Extrinsic Compliance Motivations: Theoretical and Empirical Insights from the Behavioral Analysis of Law. Wash U. L & Pol. Rev. ] 

Expressive function of the law, which shapes the social meaning of behaviors.[footnoteRef:17] This model assumes that  people change their behavior to fit the prevailing social norms because of social enforcement mechanisms, signaling. , and reputational costs.[footnoteRef:18]  [17:  Sunstein, C. R. (1996). On the Expressive Function of Law. University of Pennsylvania law, 144(5), 2021-2053;  Feldman,Y. (2009). The Expressive Function of Trade Secret Law: Legality, Cost, Intrinsic Motivation, and Consensus. Journal of Empirical Legal Studies,6(1), 177-212. ]  [18:  McAdams, R. H. (2000). An Attitudinal Theory of Expressive Law. Or. L. Rev., 79, 339-390; Feldman, Y., & J. Nadler. (2006). The Law and Norms of File Sharing. San Diego Law Review, 43(3), 577-618. ] 

 
Many of the questions that I will focus on in the second half of the book regard the efficacy of traditional intervention methods given people's limited awareness of the variation in their motivationhow their motivations may vary. Clearly an approach that takes into account deliberative as well asand non-deliberative processes must be sensitive to possible unintended effects of the law. I will discuss in latter chapters how to align these compliance motivation models could be aligned with the distinction we focus on in this book, which takes into account alsothe focus on people’s self-awareness. 
[bookmark: _Toc474485844]<H1>Regulatory Approaches and Compliance Motivations
The taxonomy of traditional legal interventions, which is not new to the psycho-legal literature, is useful in framing In those works, I have attempted to distinguish between the competing models of human compliance motivation and the ability to frame legislation to be responsive to these distinctivepeople’s varying motivations.  Such taxonomy is not new to the psycho-legal literature andIt is partly based both on existing social influence models, as well as and on moral reasoning models that are well recognized within social psychology.[footnoteRef:19] The general idea of this type of scholarship is related toOne of its foundational concept is that, the perspective that in differentdepending on the contexts, people process information differently and choose a course of action using alternative modes of conduct.  Another key idea is that An alternative perspective is that people differ in the dominant motivation that guides them depending on the context, a view which gives the suggested taxonomy an obvious shift (Feldman and MacCoun, 2005).[footnoteRef:20].  [19:  (Tapp and Kohelberg, 1971).  ]  [20:  In the chapter __ that discuss the concept of individual differences in law, I discuss the possibility that people differ on their motivation based on their individual differences. 
] 

HenceThus, an important theme of this book is the need to take into account people’ss’ motivations, rather than focusing only on their deliberative level of decision making.  : It is our view that in the long run, Ffocusing on people’s motivation is the only sustainable way to ensure long long-terms compliance. While Interventions need also to accountthe centrality of motivation was fully understandable for those who focus on traditional enforcement mechanisms, it has somewhat received a secondary place in the enforcement discourse of non-traditional mechanisms. The focus of this book, is on the need to account, at the same timesimultaneously , for people’s motivations, whether intrinsic or extrinsic, and their level of awareness mode of their possible wrong doing, calculative, situational, or erroneous. As developed in the chapter that focused on individual differences, we divide the good people to two. The gneoiouly goodThis book divides wrongdoers into three groups: erroneous wrongdoers, people those whose wrong-doing could can be attributed mainly to limited awareness due to errors and blind spots; situational wrongdoers, and those the situational wrong doing whose unethicality could is primarily justified by their be mainly attributed to motivational justificationsrationalizations for doing bad in a given situation; and “bad people,” who deliberately engage in unethical behavior (see Table 4b.1).  Naturally, the two components interact in many waysdividing line between these three groups is sometimes blurry, wrequiringhich requires the need to revisit the suitability of the type of enforcement effort with for the type of population we are targetinged. 
Table 4b.1. Three Mindsets Underlying Wrongdoing

	
	Level of awareness of illegality
	Motivation toward the law

	Erroneous wrongdoers  
	Unaware, nondeliberative, situational unethicality 
	Intrinsic motivation, genuine morality 

	Situational wrongdoers
	Partially aware, more likely to engage in motivated reasoning to avoid recognizing their own wrongdoing
	Dissonance between intrinsic motivation to obey the law and desire to enhance profit; will use ethical justifications to solve this tension 

	“Bad” people
	Aware, deliberative, calculative
	Extrinsic motivation 



The first regulatory approach, incentives, targets the incentive-driven individual motivated by price considerations.  According to this model, the dominant motivation of the individualthe individual’s choice of behavior is based primarily on a cost-benefit calculation, ; thus the regulatory approach of the regulator should focus on deterring bad behavior while incentivizing good behavior.  The second regulatory approach, focusing on considerations of morality and fairness, targets the rational individual -; its the main assumption is that individuals look to regulators to bethe law to show them convinced about the wisdom of engaging in a certain behavior.  The third regulatory approach, the expressive function of the law, assumes that the dominant compliance motivation is related to people’s social identity.  Therefore, most of the attentionit is focuseds on demonstrating to the individual that the prevailing norm, either quantitatively or qualitatively, is to obey the law.  It is important to mention to the three main motivations, there are other regulatory approaches which are seen as not being directly influenced by each one of the above approaches but rather as some mixture of all of them. For exampleIn addition,, some people comply simply because it is the law, regardless of its content.  The main theoretical body for this model is related to certain aspects of institutional legitimacy.[footnoteRef:21].  	Comment by Author: AU: Having talked about the three mindsets, it would be helpful to relate the three regulatory approaches to them. Do incentives target erroneous wrongdoers for example?	Comment by Author: AU: Changes as meant?	Comment by Author: AU: Does a fourth regulatory approach target these people? [21:  E.g. Gibson, J. L. (1989). Understandings of justice: Institutional legitimacy, procedural justice, and political tolerance. Law and Society Review, 469-496. But see Tyler, T. R., & Rasinski, K. (1991). Procedural justice, institutional legitimacy, and the acceptance of unpopular US Supreme Court decisions: A reply to Gibson. Law and Society Review, 621-630.] 

<H1> Incentives: The Price-Based Regulatory Approach
3 type of mindsets toward the law
	
	Level of awareness to illegality
	Motivation toward the law

	Erroneous wrong doers  
	Unaware, non-deliberative, situational unethicality 
	Intrinsic motivation, genuine morality 

	Situational wrong doers
	Partially aware, more likely to engage in motivated reasoning to avoid recognizing its own wrong doing
	Dissonance between intrinsic motivation to obey the law and desire to enhance profit, will use ethical justifications to solve this tension. 

	“bad” people
	Aware , deliberative , calculative
	Extrinsic motivation 


[bookmark: _Toc474485847]<H2>Extrinsic vs. Intrinsic Motivation

One important but neglected question is wTo understand whetherhether we can make is an immediatea direct connection comparison between intrinsic extrinsic motivation and self-interest, and between intrinsicand extrinsic motivation and self-interest vs. morality, it is important to understand the difference between.  I will argue that this comparison is far from trivial. Let us first examine the original meaning of the extrinsic- and intrinsic motivations. 
[bookmark: 126b388ec44c6e5e_OLE_LINK18]In my work on the interaction between intrinsic and intrinsic motivation with Perez, I have relied on the work on “extrinsic" and “intrinsic” motivationsThis discussion is based on the work by Deci.[footnoteRef:22].   While Extrinsic motivation refers to the performance of an activity in order to gain an a beneficial outcome or to avoid a negative one,[footnoteRef:23] intrinsic motivation does not depend on external incentives and could can be defined as self-sustained.[footnoteRef:24]. The literature distinguishes betweenThere are two types of intrinsic motivation: enjoyment based and obligation based.[footnoteRef:25]  Obligation-based intrinsic motivation , which is more applicable to the recycling context discussed my work with Perez on the ability of the law to change the environmental mind, reflects a sense of moral or civic duty, and is not driven by instrumental considerations; for example, people recycle because they are motivated to improve the environment.[footnoteRef:26]. These This type of motivations have has been associated with moral-driven legal compliance,[footnoteRef:27]  even though morality in many accounts could can be seen in itself as being driven by extrinsic rationales.[footnoteRef:28] 	Comment by Author: AU: Please define enjoyment-based motivation. [22:  (Deci 2000)]  [23:  (Ryan and Deci 2000)]  [24:  Frey and Jegen 1999]  [25:  (Osterloh, Frey, and Frost 2001), ]  [26:  Thøgersen 2003]  [27:  This also includes fairness-driven compliance, which reflects the idea that people will be more compliant when they think the law coheres with either their distributive justice intuitions (Robinson 2001) or with their conceptions of procedural justice (Tyler 2006).]  [28:  See JITE comment] 


By suggesting that (in some cases) raising monetary incentives will reduce rather than increase socially desirable behavior the crowding out effect constitutes an intriguing anomaly, which works against the classic economic behavioral model (Frey and Jegen 2001; Mellstrom and Johannesson 2008). The tension between intrinsic and extrinsic motivation was shown to be relevant to the question of compliance in different regulatory contexts, ranging from tax evasion (Wenzel 2005) to labor law (whistle blowing) (Feldman and Lobel 2010).

[bookmark: _Toc474485848]<H2>Crowding Out Intrinsic Motivation
Probably tThe most important legal policy implication of the intrinsic vs. extrinsic motivation is the crowding crowding-out effect of the latter on the former. Intrinsic and extrinsic motivations can sometimes be in conflict. By suggesting that (in some cases) increasing monetary incentives will reduce rather than increase socially desirable behavior, the crowding-out effect constitutes an intriguing anomaly that goes counter to the classic economic behavioral model (Frey and Jegen 2001; Mellstrom and Johannesson 2008): It holds that the standard price effects are sometimes reduced or even reversed and the monetary effects undermines people’s intrinsic motivation to obey the law. 
	Frey, the economist most identified with the crowding-out effect, has conducted many experiments to show the negative effect of money on behavior.[footnoteRef:29] For example, he found that residents were more likely to oppose a nuclear plant in their neighborhood if they were offered compensation (Frey, 1998).   [29:  Frey, Bruno S. "Not just for the money." Books (1997).] 

The tension between intrinsic and extrinsic motivation has been shown to be relevant to the question of compliance in different regulatory contexts, ranging from tax evasion (Wenzel 2005) to labor law (whistle blowing) (Feldman and Lobel 2010). extrinsic motivation on the shift in people’s intrinsic motivation to comply with the law, where the standard price effects are sometimes reduced or even reversed and the monetary effects undermines people intrinsic motivation.
Frey is the economist most identified with the crowding out effect.  He has done number of experiments to show that the negative effect of money on behavior[footnoteRef:30] [30: ] 

A nuance in the crowding crowding-out effect  is offered by Ariely et al.,[footnoteRef:31], who have shownshowed that,  the crowding out effect, especially in pro-social behaviors, was its effect is stronger in public settings where people felt that their image was would be harmed by the publicothers viewing their behavior as being motivated by money.  [31:  Ariely, Dan, Anat Bracha, and Stephan Meier. "Doing good or doing well? Image motivation and monetary incentives in behaving prosocially." The American Economic Review (2009): 544-555.] 

	Indeed a wealth of research attacks the negative impact of punishment (Allen et al, 1981) as well as the incentives.  According to the “crowding out” theory, exposing people to external motivation (either positive or negative) undermines their internal motivation (Deci, 1971; Frey & Jegen, 2000).  Frey found that residents were more likely to oppose a nuclear plant in their neighborhood if they were offered compensation (Frey, 1998).  Fehr and Falk (2002) show that using incentives could reduce the performance of agents as well as their compliance with various rules.

	The related mechanism of imposing fines for infractions of rules may similarly be counterproductive. “fine is a price” mechanism describes a phenomenon that Gneezy and Rustichini (2000) documented documented this phenomenon in the context of day care centers that assessed fines upon parents who were late in picking up their children at the end of the day.  Imposing They found that imposing a fine on late parents was found to be counterproductive, resulting in an increasedactually increased the number of late pickups.  Apparently, the fine led parents to feel licensed to arrive late.  Gneezy and Rustichini argue that the introduction of fines can be interpreted as placing a price tag on asocial behavior, thus leading to,  contrary to the traditional deterrence model, an increase in the performance level of this behavior, contrary to the traditional deterrence model. 
	In aAnother study on the potentially disruptive effect of lawsincentives , a related theory of pro-social behaviors suggestsfound that both rewards and punishments were shown to trigger an over over-justification effect (see the later discussion), where in which external rewards were likely to cause people to question whether their "true motivation" was present (Benabou & Tirole, 2006).  
	A related caveat comes fromfinding is the documented negative effect of regulation on trust.  Falk and Kosfeld (2004) and Fehr and Falk (2002) have demonstrated experimentally that when a principal signals distrust to an agent, the agent's performance is reduced, as is his or compliance with various rules. Similarly, Staut and Blair (2001) showed the inadvertent effect of regulation and monitoring on the behavior of corporate executives. They suggest that the mistrust signaled through harsh regulation serves as a self-fulfilling prophecy.   A policy that threatens people has the threat of sanctions overlooks the possibility that threatened punishment is may be perceived as a signal that noncompliance is widespread (DePoorter & Vanneste, 2005).  By signaling to others that few people are engaging in prosocial behavior and imposing sanctions for bad behavior, incentives can crowd out altruism because they eliminate the opportunity to demonstrate altruism and good will.	Comment by Author: AU: Please explain what aspect of behavior is reduced. The agent’s competence, effectiveness?

The crowding crowding-out literature suggests several behavioral explanations for the potential erosion of internal motivation by external incentives. First, the "cognitive evaluation theory" (CET) highlights the need for individuals to feel competent and in control of a particular task.[footnoteRef:32]. External incentives may erode people's motivation by undermining their concepti of competency and autonomy. Command Command-and and-control regulations, which leaves little room for discretion, negatively influences the self-concept of the regulatee as someone with a reliable decision-making ability and damages reduce his or her sense of autonomy (Frey 1999; Frey and Jegen 2001).[footnoteRef:33] This theoretical path was explored by Bruno Frey in several empirical studies (Frey 1999; Frey and Jegen 2001). [32:  (Ryan and Deci 2000; Weibel, Rost, and Osterloh 2007, : 7-8; Festre and Garrouste 2007, : 9-10)]  [33:  In contrast, regulation can enhance internalized motivation if it "increases the targeted individuals’ perceived competence and/or their experienced autonomy with regard to the desired behaviour" (Thøgersen 2003, : 201). So, for example, properly structured environmental management systems (EMS) can empower intrinsic motivation. EMS such as ISO 14001 and the EU scheme EMAS, which are based on the idea of continuous improvement and not on a rigid system of sanctions, and provide ample opportunities for employees to take part in operation of the EMS, can have a positive influence on the level of intrinsic motivation (Perez, Amichai-Hamburger, and Shterental 2009).] 

A second explanation is the "over-justification" theory, which suggests that when people derive pleasure from an action per se, and would have acted even in the absence of external rewards, the introduction of explicit incentives may “over over-justify” the activity and undermine the person’s self-interest in his or her behaviorintrinsic motivation to perform well  (Bowles 2008, : p. 1607; ThØgersen 1994).  
A third explanation focuses on the framing effect of external intervention. Intervention in the form of economic incentives may change people's perception of the social context in which their action is embedded, shifting the reference frame from the moral plane to the economic one. This frame- shifting could crowd out intrinsic motivations by corrupting a purely social act with economic considerations (Anik et al. 2009). Terbenussal and Messick (1999) found that, without a sanctioning system, 55% of the participants in their study viewed their own decision making as being guided by exclusively ethical factors, whereas with a sanctioning system 74% viewed their behavior as guided by business considerations.  They also showed that when people were put into a situation that was framed as business-like, they focused on the size of the sanction.  However, when the situation was presented as an ethical one, the size of the sanction had less of their decisions.  
Another potential explanation associates the “Ccrowding-o Out Effecteffect" with an image motivation— - a desire to signal altruism. Bénabou and Tirole (2006) argue, for example, that if blood donors are paid, the value of blood donation as a sign of generosity will be weakened, leading to reduced motivation to donate blood. It should be noted that image motivation, while non-materialistic, is an extrinsic motivation (Ariely, Bracha, and Meier 2009; Bergstrom, Garratt, and Sheehan-Connor 2009).	Comment by Author: AU: Did they merely argue this or did they actually conduct a study that found a reduced motivation to donate blood?	Comment by Author: AU: Please explain the implications of this statement.
Finally, a work by Goeschl and Perino (Goeschl and Perino 2009, : p. 30) offers a different account of the crowding crowding-out phenomenon based on affect-based behavior, rather than on cognitive-driven behavior. TGoeschl and Perinohey argue that different the effect of different forms of regulation may differ be determined by how well they fit into subjects’ moral categories. A mismatch between subjects' moral views and a certain regulatory instrument can generate negative feelings (associated, for example, with unfair treatment) and therefore lead to behavioral reversal (Pillutla and Murnighan 1996; Koenigs and Tranel 2007).
If we take seriously the idea that intrinsic and extrinsic compliance motivations are not necessarily synergetic (in contrast to the predictions of neo-classical economics), and that society is comprised of people with varied levels of intrinsic motivation, the question of the overall impact of a certain regulatory initiative then becomes sensitive to the distribution of different types within the targeted community. This social variability raises the question of how: different “types” of people with high and low levels of intrinsic motivation to obey, and different “types” of people with and  high and low levels of awareness to of their wrong doing, react to different regulatory incentives. Given our distinction within the good people paradigm tobetween situational wrong-doers, who want to do good but will do bad thing withbehave badly in a situation that allows them to self-justify doing badthat behavior, and the genuinely good people who are only going to badonly engage in unethical behavior because of a in  blind- spot which that is beyond their awareness, the typology of people becomes even more complex.  Replacing the assumption of uniformity with one of heterogeneity is, therefore, critical for the design of optimal social policies. This view challenges the convention of the "one-size-fits-all" model of regulation andIt suggests a different regulatory paradigm— – “differentiated regulation”— - whichthat aspires to match the regulatory strategy strategies to different types of individuals. 
[bookmark: _Toc474485849]The main economic treatment of the interaction between extrinsic and intrinsic motivation is that of Benabou and Tirole (2006).[footnoteRef:34] Their work is unique because it addresses concepts such as image motivations and the intrinsic value of the activity, in addition to the price effects of incentives. Their model allows for various predictions of when incentives will work and in what directions.  [34:  Benabou, Roland, and Jean Tirole. 2006. “Incentives and Prosocial Behavior.” American Economic Review, 96(5): 1652–78.] 

In attempting toThe size of the monetary incentive is obviously relevant to  understand when the price effect of incentives will be larger than the crowding-out effect, they refer to the obvious relevancy of the size of the monetary payment. They argue that : They found that large enough incentives will overcome the crowding-out effect at least in the short run),[footnoteRef:35] although they do warn that too large incentives will cause people to “choke under pressure.”[footnoteRef:36] 	Comment by Author: AU: It might be helpful to eleaborate on this point. [35:  Gneezy, Uri, and Aldo Rustichini. 2000a. “Pay Enough or Don’t Pay At All.” Quarterly Journal of Economics, 115(3): 791–810. The crowding out paradigm also raises the question of the optimal size of monetary regulatory incentives. Bruno Frey (1999) has offered, in this context, the “U-shape hypothesis,” arguing that the crowding out effect will have its strongest “bite” at some intermediate level. This hypothesis draws on the potential contradictory impact of the crowding out effect and the price effect. First, the crowding out effect increases with the size of the monetary incentive. The relation between the size of the incentive and the crowding out effect is not linear, however. Low monetary incentives may have a positive expressive message, which is diluted and becomes negative as the incentive is increased. Further, it seems reasonable to assume that once the incentives reach a certain threshold, the crowding out effect will cease to increase. The crowding out effect is countered by the price effect, which increases as the monetary incentive goes up. So, for example, in the case of environmental taxes, a low tax rate does not generate a perception of control, leading the crowding out effect to be small or to turn into a “crowding in” effect due to the expressive aspects of the tax. The relative price effect of a low tax rate, however, is small. When taxes are raised to a high level, they generate a strong price signal (polluting becomes very costly) and the relative price effect is likely to dominate the crowding out effect.
An intermediately-sized environmental tax induces undesirable effects on both accounts. Environmental morale is crowded out as individuals’ self-determination becomes noticeably impaired, while at the same time the tax rates are insufficient to induce pro-environmental behavior due to extrinsic motivation. The increase in tax levels can also shift the frame of observation: it can legitimize the anti-environmental behavior and attenuate its negative moral image by offering a price tag for misbehavior (repositioning the behavior as one governed by market rationality) (Bowles 2008, : 1606). 
]  [36:  Ariely, Dan, Uri Gneezy, George Loewenstein, and Nina Mazar. 2009. “Large Stakes and Big Mistakes.” Review of Economic Studies, 76(2): 451–69.] 

In chapter __ that focuses on regulatory trade-offs, we will discussthere is discussion of an important difference between nudges and incentives. While Although neither both incentives and nor nudges don’t have an effect in the long runhave long-term effects, it seems that the decline in the effect of incentives in the long run is differentthe decline in their effectiveness differs. While Whereas nudges tend to lose their effectiveness even while they are still in place because of reduced awareness, incentives’ effectiveness impact declines only when they are removed, nudges tend to lose their effectiveness even while they are still in place due to reduced awareness. In any case, both incentives and nudges are less likely to have an effect once they are removed.  There is more evidence that onceHowever, after incentives are removed, there is a decline in the effort toward thelevels of engaging in the behavior which that was previously incentivized are even lower than before imposition of the incentives.[footnoteRef:37]. With There seems to be no rebound effect with regard to nudges, I am not aware of such a likely because the mechanism driving behavior is largely below awareness. rebound effect, and given that the mechanism is, arguably, mostly unaware, the likelihood of such an effect is reduced.  [37:  "Gneezy and Rustichini (2000)] 

<H2>Is Self-Interest Intuitive or Deliberative: Analysis of the Rand Approach
A New Look at Crowding Out Motivation from the Dual Reasoning and Good/Bad People Perspective. 

We willThis section rely relies on the work of Dave David Rand on intuition and cooperation[footnoteRef:38] to as a framework within which to understand a different perspective at the crowding crowding-out effect, which is in line with the general focus of this book. It posits that when people’s view of the situation changes from its being cooperative to competitive, their cooperative behavior decreases. According to this view the change in the situation from cooperative to competitive and having an inadvertent effect on people decision to be cooperative.  [38:  Dave Rand Cooperation Fast and Slow Meta-Analytical Evidence for a theory of Social Heuristics and self interest deliberation. Psychological science (2016) ] 


Rand and his colleagues have contributed to our understanding of people’s intuitive reasoning and its effect on self-interest. In contrast to the majority view on the relationship between System 1 and people’s self-interest, they hold that people intuitively cooperate and only act selfishly when they have more time to deliberate.   Other perspectives on the crowding out effect could be seen in the research of In addition to a broader perspective on crowding out effects associated with dual reasoning, we now have even more evidence that seems to support the view that incentives change behaviors in ways previously unaccounted for. ITherefore, incentives, by may encourageencouraging careful reflection and consideration, thus and weakening people's automatic processing, may actually encourage “bad” behavior. 
Rand’s 2016 meta-analysis on cooperation finds found support for the perverse effects of incentives and because of their relationship to System 1 and 2 thinking: when When people are using the intuitive mode of reasoning (System 1), they are more likely (17.3%) to have cooperative behaviors than when they use System 2 , deliberative thinking.[footnoteRef:39]  [39:  Psych science (2016) ] 

In fieldwork Artavia et al.[footnoteRef:40] examined the effect of distance from a stranger on the willingness to help that person and reached a similar conclusion.  They showed that the closer the subject was to the stranger (in this case, someone who had lost a glove), the more willing he or she was to return that glove. Thus, subjects who had less time to think (because they were closer to the person in need) displayed more willingness to help. Similarly, in a work on heroism,[footnoteRef:41] interviews with people who had saved the lives of others revealed that the most common element of their experiences was the lack of time to think.  [40:  2016 EER]  [41:  Rand Epstein 2014 
] 

Thus according to Randthese researchers, the crowding-out effect could be simply due to the effect of incentives in creating competitive environments that evoke System 2 deliberation, thereby reducing the strength of that in turn will likely create situations where people’s intuition will notto be cooperative; then it will only be through deliberation on the monetary aspects of people’s decision that cooperative behavior will increase. Economic incentives thus reduce pure cooperation stemming from the intuitive mode of thinking and emphasize more calculated motives. In a related argument, Kathleen Vlos showed that the implicit effect of being aware of money is its ability to change a situation's social meaning, making it seem more competitive and less cooperative.

Although the project approach of Rand and his colleagues contributes dramatically to the ability to predict the noncalculative approach to wrongdoing— suggesting that people have an intuitive desire to be cooperative and that treating everyone as potential wrongdoers will reduce this desire and move them to strategic cooperation effects —, the main problem with the intuitive cooperation argument is the variation between people. It is important because it suggests that people have an intuitive desire to be cooperative, and treating everyone as potential wrongdoers will reduce this desire and move them to strategic cooperation effects. However, sSome people will just not be cooperative and enforcement mechanisms will need to be used. Is it possible for policymakers to know ex ante whether and when it is more important to use enforcement mechanisms? Resolution of these enforcement dilemmas will beis discussed in the chapter on enforcement dilemmas and the pluralistic effect of law. 


[bookmark: _Toc474485852]<H2>Deterrence and Pluralistic Effect of Incentives in Enforcement Contexts 
The basic economic model of deterrence is that people will engage in criminal behavior only insomuch aswhen their the expected utility from the crime surpasses a certain value, based on their rational analysis of the probability of being caught and the level of punishment to be leviedsurpasses a certain expected value - the expected utility from the crime.  This idea has been developed into a mathematical motivational model that attempts to predict precisely when people will engage in unlawful behavior based on the severity and nature of the crime, the probability of being caught, the size of the punishment,[footnoteRef:42] and the relevant characteristics of the identity of the offender are, the type of offense.[footnoteRef:43]  [42:  Sanction Fear and the Maintenance of Social Order 
Charles R. Tittle
Social Forces, Vol. 55, No. 3. (Mar., 1977), pp. 579-596.]  [43:  Polinsky, A. Mitchell, and Steven Shavell. "The theory of public enforcement of law." Handbook of law and economics 1 (2007): 403-454.] 

Within the literature, much attention has been given to whether deterrence actually works. The model had such an intuitive appeal that criminologists and sociologists in the 1960 and 1970s, who on other occasions challenged the simplicity of self-interest motivations postulated by economic theorists, conducted studies on the extent to which deterrence affected individuals’ decisions to do wrongful actions.[footnoteRef:44]    [44:  See for example Mathew Silberman, Toward A theory of Criminal Deterrence, 41 American Sociological Review, 442, (1976); Frank Zimring, “perspective on deterrence, national institute of Mental health (1971) ; Frank Zimring and Gordon Hawkings, Deterrence: the legal threat in crime control, the university of Chicago press, (1973)  see also Charles R. Tittle Sanctions and Social Deviance Prager (1980)  ] 

Interestingly, with given the importance of incentives to criminal lawyers, empirical economists have made little progress in studying their influence in the criminal justice system. Data availability constrains theirhas constrained their ability to pinpoint the specific effect of incentives on the crime rate. Most studies have tried to relate changes in the severity and types of punishment to the number and types of offenses committed.  One well-studied example is the 1982 change in the criminal law of California. Although originally Kessler and Levitt (1999) identified a reduction in the crime rate, other researchers[footnoteRef:45] since reanalyzed the same data to show no such reduction. A broader account of the measurement problems associated with deterrence can be seen in the work of Paternoster.[footnoteRef:46] [45:  Webster, Cheryl, Anthony N. Doob, and Franklin E. Zimring. "Proposition 8 and crime rates in California: The case of the disappearing deterrent."Criminology & public policy 5.3 (2006): 417-448.]  [46:  Paternoster, Raymond. "The deterrent effect of the perceived certainty and severity of punishment: A review of the evidence and issues." Justice Quarterly 4.2 (1987): 173-217.] 

	In addition, the just described .  
As will developed in many parts of the book, the focus on good people create a huge challenge for the expected benefit approach to deterrence. 
On many accounts, the literature that discusses this approach is the richest one, given the centrality of both deterrence and incentives within legal scholarship and beyond[footnoteRef:47]. This approach targets the calculative or the incentive-driven individual[footnoteRef:48].  According to this model, the dominant motivation of the individual is based on a cost-benefit calculation; hence, the approach of the regulator should focus on deterring criminal behavior while encouraging legal compliance.   [47: ]  [48: ] 

Within the literature, much attention has been given to whether deterrence actually works. The deterrence model of legal compliance had such an intuitive appeal that even criminologists and sociologists in the 1960 and 1970s, who on other occasions challenged the simplicity of the self-interest motivation postulated by economic theorists, followed this tradition examining the extent to which formal deterrence matters in practice[footnoteRef:49].    [49: ] 

However, it is very difficult to measure the actual effect of deterrence on the crime rate. 
MMany studies have argued shown that perceptions of the severity and certainty likelihood of punishment have no effect on delinquent behavior.[footnoteRef:52].  Others have demonstrated, empirically, the limits of deterrence in explaining both self-reported and actual compliance.[footnoteRef:53].  From a different perspective,  that is more in line with the focus of this book, some  scholarsresearchers have suggested that deterrence does not really work simply because people have little awareness of the existing laws.law on the books[footnoteRef:54].  Therefore, according to this approach, thedeterrence’s ineffectiveness of deterrence could be explained on the grounds of cognition rather than on the grounds of motivation.   [52:  (Paternoster; Iovanni, 1986, p. 768)]  [53:  (i.e. Braitwaite & Makkai, 1991)]  [54:  (Robinson & Darley, 2004)] 

A different methodological approach was taken by MacCoun & and Reuter (2001), who used conducted a cross-national study to demonstrateshowing that changes increases in a the severity of punishment make made no difference to the rate of marijuana use.  In contrast, other scholars have suggested that the insensitivity to punishment is limited only to some aspects of deterrence.  A common argument within this body of literature is that people are not verymore sensitive to the probability of detection than to the severity of a punishment, but rather to its probability of detection.[footnoteRef:55] . Some researchers have claimed that other expressive effects of punishment have more effect on reducing crime than does punishment.[footnoteRef:56] Other analyses, which reviewed much of the literature for and against deterrence, concluded that, using the right measurements, deterrence can be an important policy tool.[footnoteRef:57].  	Comment by Author: AU: Either briefly describe why it was different or delete this phrase. [55:   (Doob & Webster, 2003)]  [56:  Gibbs, Jack P. Crime, punishment, and deterrence. New York: Elsevier, 1975. Speaking mostly on validation rather than expressive functions. ]  [57:   (Nagin, 1998)] 

	 
[bookmark: _Toc474485846][bookmark: _Toc474485853][bookmark: _Toc474485854]<H2> Economic Incentives: The Example of Educational Achievement in Economics

In addition to the effectiveness of detection and punishment as deterrents, there has been much discussion in the literature of the The fundamentals of the discussion on deterrence are related to the question of whether the price effect of incentives are effective (with many needed changes from its purest form)on behavior.  An arena in which one can readily assess the impact of economic incentives is educational achievement. Studies can measure quantitatively the long-term effects of incentives through the continuous measurement of students’ progress. Gneezy el al.[footnoteRef:58] have createdwrote the most rigorous analysis, which we  of the literature and in the coming paragraphs, we will examine their main findinghere, payingpaying particular attention to their findings that account for areas in which people’s’ level of awareness of the incentives is accounted for.  [58:  Gneezy, Uri, Stephan Meier, and Pedro Rey-Biel. "When and why incentives (don't) work to modify behavior." The Journal of Economic Perspectives (2011): 191-209. The following 2 paragphes are based on this literature review. ] 

They They find found that incentives are effective in encouraging relatively simple behaviors .  For example, incentives seem to yield stronger results in math achievement[footnoteRef:59] than in reading,[footnoteRef:60] although the difference may be because it is easier to measure progress in math. Rodriguez-Planas (2010)[footnoteRef:61] demonstrated that incentives alone are not enough to bring about major changes in grades, but must be combined with additional regulatory tools such as monitoring.  	Comment by Author: AU: Please give several examples of those simple behaviors. [59:  Betti nger, Eric P. 2010. “Paying to Learn: The Effect of Financial Incentives on Elementary School Test Scores.” NBER Working Papers 16333.]  [60:  Betti nger, Eric P. 2010. “Paying to Learn: The Effect of Financial Incentives on Elementary School Test Scores.” NBER Working Papers 16333.]  [61:  Rodriguez-Planas, Nuria, 2010. “Mentoring, Educational Services, and Economic Incentives: Longer-Term Evidence on Risky Behaviors from a Randomized Trial.” IZA Discussion Paper 4968, Institute for the Study of Labor.] 

They also find that anotherOne way to reduce the crowding crowding-out effect of price incentives is to aim them incentives at the family as a whole, rather than only at the students. By fFocusing on the family they mitigatereduces the possibility for a crowing out effect on theof students’ paying increased attention to their schoolwork  students’ evaluation of the studying behavior as a source ofsolely because of the external rewardindividual rewards they will receive (Behrman, Sengupta and Todd, 2005[footnoteRef:62]; Schultz, 2004[footnoteRef:63]). This can be seen in a study showing incentives that yield better results in math[footnoteRef:64], a more easily measured behavior (relative to the limited effectiveness on reading[footnoteRef:65]).  [62:  Behrman, Jere Richard, Piyali Sengupta, and Petra Todd. 2005. “Progressing through PROGRESA: An Impact Assessment of a School Subsidy Experiment.” Economic Development and Cultural Change, 54(1): 237–75.]  [63:  Schultz, T. Paul. 2004. “School Subsidies for the Poor: Evaluating the Mexican PROGRESA Poverty Program.” Journal of Development Economics, 74(2): 199–250.]  [64: ]  [65: ] 

Rodriguez-Planas (2010)[footnoteRef:66] research demonstrates that incentives alone are not enough to bring major changes in grades, but must be combined with additional regulatory tools such as monitoring.  Along those lines, Research by Levitt, List, and Sad (2010)[footnoteRef:67] show that for effects of incentives on behavior to last, the incentives need to include multiple measures of behavior. Another important caveat is related to the differentiated differential effect of incentives on different population segments. This is the basis ofaligns with one of the most fundamental arguments of the book— – the recognition of the damage from a one-policy-fits-all approach. Leuven, Osteerbeck, and van der Klauw (2010)[footnoteRef:68] showeded that incentives work betterare more effective with students who were successful in their first year than with students who performed poorly in their first year. In contrastSimilarly, Bettinger (2010)[footnoteRef:69] showed found that incentives were far more effectivework best on for students who were already doing well in school with better prior achievements.  [66: ]  [67: 
]  [68:  Leuven, Edwin, Hessel Osteerbeck, and Bas van der Klaauw. 2010. “The Effect of Financial Rewards on Students’ Achievement: Evidence from a Randomized Experiment.” Journal of the European Economic Association, 8(6): 1243–65.]  [69:  Betti nger, Eric P. 2010. “Paying to Learn: The Effect of Financial Incentives on Elementary School Test Scores.” NBER Working Papers 16333.] 

The summary provided by Gneezy et al[footnoteRef:70] is as follows: “"The current evidence on the effects of financial incentives in education indicates moderate short-run positive effects on some subgroups of students, at least while the incentives are in place"  [70: ] 

Along those lines, research by Levitt, List, and Sad (2010)[footnoteRef:71] showed that, for effects of incentives on academic achievement to be sustainable, they need to address multiple aspects of behavior. This concept of the durability or sustainability of the effect of incentives is indeed a major policy concern which will need to account for. As we move forward to the focus on  the behavioral dilemmas the underliethat affects the choice of legal instrument, the context of sustainability receives increased attention. Similarly,. with regard toFor example, in an analysis of the effects of incentives on smoking cessation,  the effect of incentives on smoking, Donatelle , Hudson, Dobie, Goodall, Hunsberger, and Oswald et al. (2004, p. S167) argue, “Studies on incentives for smoking cessation suggests that extrinsic motivation can enhance short-term cessation and reduction.”[footnoteRef:72] argue that: “Studies on incentives for smoking cessation suggests that extrinsic motivation can enhance short-term cessation and reduction” Their overall conclusion is that “large enough, well-specified and well-targeted incentives have documented support in changing the effect of behavior in both the short and medium term but with somewhat less clear effect on the long term.”[footnoteRef:73]. 	Comment by Author: AU: I would suggest deleting this material because the section is on educational achievement and it disrupts the analysis. [71:  Levitt, Steve, John List, and Sally Sadoff. 2010a. “The Impact of Short-term Financial Incentives on Student Performance.” Unpublished paper. 
Levitt, Steven, John List, and Sally Sadoff. 2010b. “The Effect of Performance-Based Incentives on Educational Achievement: Evidence from a Randomized Experiment.” Unpublished paper.]  [72:  Donatelle, Rebecca J., Deanne Hudson, Susan Dobie, Amy Goodall, Monica Hunsberger, and Kelly Oswald. 2004. “Incentives in Smoking Cessation: Status of the Field and Implications for Research and Practice with Pregnant Smokers.” Nicotine & Tobacco Research, 6(2): S163–S179.]  [73:  The point regrading lack of long term] 

Gneezy et al.[footnoteRef:74] conclude their analysis of the effect of incentives on academic achievement by noting, “"The current evidence on the effects of financial incentives in education indicates moderate short-run positive effects on some subgroups of students, at least while the incentives are in place."  [74:  [199].] 


<H1>Beyond Self-Interest: Fairness, Morality, and Legitimacy and Fairness
Until now, the focus of this chapter has been on understanding incentives and deterrence, taking into account the crowding-out effect and the impact of limited awareness of compliance with the law.  The main “beyond self-interest” alternative to deterrence is related to concepts of morality, legitimacy, and fairness and has focused on alternative compliance motivations.[footnoteRef:75] The current section addresses the impact of variations in people’s motivation on the effectiveness of incentives.  [75:  E.g. Cummings, Ronald G., et al. "Tax morale affects tax compliance: Evidence from surveys and an artefactual field experiment." Journal of Economic Behavior & Organization 70.3 (2009): 447-457] 

The question of whether humans are fundamentally good or evil dates back to the Book of Genesis in the Hebrew Bible[footnoteRef:76] and continues to this day. In social psychology, Bateson and Cialdini have been engaged in an ongoing debate over the motivations for prosocial behavior.  According to Bateson’s empathy-altruism hypothesis, prosocial behavior emanates from genuine empathy toward the target of the behavior, whereas the experience of personal distress leads to self-protective behaviors and disengagement from the target.  Cialdini has challenged this model, claiming that all prosocial behaviors are based on egotistical motivations.  Some of these motivations are more apparent, such as an immediate material gain from the behavior, and others are more covert, such as self-expansive motivations and the motivation to uphold important social values.    [76:  In the chapter on behavioral ethics I discuss the two approaches to the authenticity of self-interest from a dual reasoning perspective. ] 

A similar debate about the sources of resentment toward injustice has emerged in the sociology literature  between scholars such as Mansbridge and Sugdan.  According to Mansbridge, the main proof that preferences cannot be explained solely on instrumental grounds is that certain unjust activities seem to intuitively trigger emotions of resentment.  Sugdan, in contrast, argues has argued that there is no need to incorporate vague, abstract concepts, because values and frustration of expectations are sufficient explain feelings of resentment. 
Along those lines, there is research into the phenomenon of altruistic punishment (Fher and Gractner 2002 in Nature ), in which people will engage in costly activity just to punish others who behave in an unfair way. This research assumes that once it can be shown that the punishment is not promoting the self-interest of the punisher, then it is being done for altruistic purposes. Thus, if an individual engages in costly activity or punishment that does not serve his or her own self-interest, no other nonconscious motive is looked at to explain his motives and the behavior is defined as interest-free or as having an altruistic motivation.[footnoteRef:77]  [77: ] 

One of the richest areas of research into people’s motivations to obey the law is in paying taxes.[footnoteRef:78]  Scwartz and Orleans[footnoteRef:79] randomly assigned a group of taxpayers to a treatment that made salient the fear of punishment (in our terminology, deterrence) and another group to a treatment that made salient their consciousnesselements of morality, in which they were reminded of the good purposes to which tax revenues are put in the United States (in our terminology, most closely related to internalization[footnoteRef:80]). The dependent variable was the change in reported income taxes paid between the year before and the year after the treatment. Although they showed that both conditions did have a positive  effect (compared to a control group), those in the second treatment had a greater increase in the amount of taxes paid.  This demonstratesAlthough this study showed the positive impact the beneficial effect of compliance by convincing people that their actions are socially beneficial, as opposed to just frightening them.[footnoteRef:81] ,[footnoteRef:82] However, Kagan[footnoteRef:83] has shown that the most important factor predicting tax compliance was the ability of the authorities to monitor the individuals’ income on which they were required to pay taxes. [78:  I want to thank Prof. Robert Kagan, for referring me to the following studies, see also Robert A. Kagan, Why Do We Pay Our Taxes? Revisiting Red Schwartz’s “On Legal Sanctions” Unpublished Manuscript, Copy with the author. ]  [79:  Richard D. Schwarz & Sonya Orleans, “On Legal Sanctions”, 35 U Chicago Law Review 283 (1967)]  [80:  although we will soon examine whether social duty best describes the internalization models or the expressive model.  ]  [81: ]  [82:  Obviously while the demonstration here is very high in its external validity, the comparison between the two treatment group is problematic, since it might be that it is easier to build the case for social duty in the context of an interview that to frighten people about the possibility of punishment. ]  [83:  Robert A. Kagan, On the visibility of Income tax Law violations, in Jeffery Roth & John Scholz, eds. Taxpayer Compliance: Volume 2, Social Science Perspective (U of Penn Press, 1989)] 


[bookmark: _Toc474485855]<H2>The Limited Discussion of “Self” in Self-Interest 

Since Given that the premise focus of this book is on the attempt to understand noncompliance that is triggered by noncalculative motivations, it is important to understand how economists have discussed the role of the self in self-interest. The assumptions underlying this research are that people know what is good for them and what is good for others and that they choose their actions based on a cost-benefit analysis that sometimes factors in the well-being of others in the benefit.
Samuelsson (1993) and Sen (1995) have used findings in experimental economics to challenge the perception that people are motivated by self-interest. However, because of the very narrow definition of "self'" in classical economics, demonstrating that people are not solely motivated by self-interest is difficult, and most economists have refuted Samuelsson’s and Sen’s arguments. 
For the most part, behavioral economics has focused on self-interest as representing the materialistic opposite motivation to fairness, which they show as to be intrinsic and non-instrumental. However the behavioral approach to law has ignored the existence ofpossibility that nonmaterialistic self-interest that might make people more corrupt rather than less and that nonmaterialistic self-interested mechanism are responsible for various modifications in the ethical behavior of people. To protect their self-view, people might end up doing more harm than good.[footnoteRef:84]  [84:  See development of this point in the work on the corrupting but different self-interest of the scientists vs. executives with Gauthier and Schuler. ] 

The study by Guth, Schmittberger, and Schwarze (1982) on ultimatum games is one of the earliest experimental accounts of people behaving not according to a sense of fairness, but rather out of self-interest. They showed that people usually offer only between 40% to 50% percent of the overall reward to their partner, even though the lower the offer, the increased likelihood of its rejection (Camerer (2003). Even the partner receiving the offer may make a decision based on self-interest: Fehr and Schmidt have suggested that the motivation of people to reject offers in ultimatum games might be related to their self-interest by protecting their self-respect (out of a sense of pride). 
Fehr also has suggests suggested that much of the variation in the effect of other-regarding behaviors (ORBs) could be explained by context. For example, in competitive markets, we see that people do not seem to demonstrate ORBs, whereas they do in very simple experimental contexts such as the dictator and the ultimatum games. In addition, they stress that there is still a great deal of evidence to show that some people will not promote the well-being of others, even in settings that are not competitive.  Much of the cooperation in various important societal institutions is due to the threat of sanctions by ORB people. However, again, we see the assumptions underlying this research that people know what is good for them and what is good for others and that they choose their actions based on a cost-benefit analysis that sometimes factors in the well-being of others in the benefit. 	Comment by Author: AU: This seems to contradict the findings in the previous paragraph. Please clarify.
[bookmark: _Toc474485856]<H2>Variation in the Influence of Self-Interest Across People
The scholars who study fairness in experimental games have based their work on the assumption that people engage in deliberative decision making. The study by Guth, Schmittberger. and Schwarze (1982) on the ultimatum games is one of the earliest experimental accounts of people behaving not according to a sense of fairness, but rather out of self-interest. They showed that people offer only between 40 to 50% percent of the overall reward to their partner, even though the lower the offer, the increased likelihood of its rejection (Camerer (2003). Even the partner receiving the offer may make a decision based on self-interest: Fehr and Schmidt suggest that the motivation of people to reject offers in ultimatum games might be related to their self-interest by protecting their self-respect (out of a sense of pride). 
In their review of various games, Fehr and Schmidt carefully review various games, all of which are supportive of the role of fairness in changing people’s behavior.  They also findfound very little evidence for the effect of demographic effects variables on trust games, making results obtained from student samples as reliable as results from the general population. However, they recognize that studies done by Roth et. al., as well as many  and many others, do have suggested an aggregate variation among populations in different countries when it comes toin behavior in ultimatum games. Their approach is that other-regarding behavior is rational and that by adopting this view we are better able to predict variation among groups. They also recognize that there is variation in, as well as in the the preferences of peopleon the individual level—, for example, between altruistic and spiteful—, as well as between reciprocal or inequity inequity-averse individuals. Interestingly, they view those individuals as conditional cooperators who will cooperate to the extent that they think that the other will cooperate. It is important to notice here, again, that people still make highly deliberative decisions about whether to cooperate or not. The main change is in people’s utility functions, not in the assumptions about their mode of reasoning. 	Comment by Author: AU: Who is “they” here?	Comment by Author: AU: Which individuals are meant here?
Bewley (1999) and Fehr and Schmidt (1999) provides interesting insights into the “bad apple”” paradigm, according to which, it is best to find the non–cooperators and fire themweed them out, because the presence of , as just a few of them could spoil “spoil” (reduce the level of cooperation) of the whole group. 	Comment by Author: AU: I suggest either explaining the relevance of this concept to this discussion or delete.
This is also supported in the work of Fehr and Schmidt 1999. Fheehr and Gachter (2000) have shownshowed that the partners’ ability to punish increases cooperation in a dramatic waydramatically. This suggests that while although self-interest might predict that no participant will would pay the price needed to punish, people still choose to punish, and, consequently, individuals will were moreact more cooperatively. To explain this behavior they have proposed the concept of altruistic punishment: People will engage in costly activity just to punish others who behave in an unfair way. This research assumes that once it can be shown that the punishment is not promoting the self-interest of the punisher, then it is being done for altruistic purposes. Thus, if an individual engages in costly activity or punishment that does not serve his or her own self-interest, no other nonconscious motive is looked at to explain his motives, and the behavior is defined as interest-free or as having an altruistic motivation.[footnoteRef:85]  [85:  Ernst Fehr and Armin Falk, Psychological Foundations of Incentives, Schumpeter (zuric) Lecture, Annual Conference of the European Economic Association (2001) again not mentioning fear at all as  the source for pro-social behavior but as the opposite perspective of human motivation. ] 

The approach suggested in this book on non-deliberation contradicts the views advocated in these lines of research as well. The main problem with the above mentioned researchthese studies of on peoples’ decision to punish or to cooperate, is that they assume that people know, when they are being cooperative.  The good people paradigm seems to suggest that, in many cases, the opposite is true. people do not know what being cooperative means.  As evident in some of the studies reviewed earlier, eEven the meanings of being cooperative and of being objective are far from being clear. Think fFor example, on consider researchers who review papers of fellow academics, as part of their job, . do Do they know how objective they are being in their assessment? Are those assessments influenced by considerations of their own career and advancement prospects? When people asses an item, where being cooperative means to givegiving an objective evaluation, do people know how cooperative they are, given concepts such as the objectivity bias? 
[bookmark: _Toc474485857]<H2>Morality, Legitimacy and What Does Fairness Mean?
The main ‘beyond self-interest’ alternative to deterrence is of course related to concepts such as morality, legitimacy and fairness, which in a similar way to the research on incentives and deterrence, has mostly focused on alternative compliance motivations[footnoteRef:86].  Fairness is widely recognized as an important antecedent determinant of human behavior that could can sometimes overcome self-interest (Fehr & Schmidt, 1999; Kahneman, Knetsch, & Thaler , 1986).   [86: ] 

The first step in discussing fairness is to clarify the nature of the concept, especially with regard to the relationship between procedural and distributive justice.[footnoteRef:87] Distributive justice focuses on the substance of the law and claims that people will comply more when they think the law provides what he or she is entitled to or that guilty individuals get the punishment they deserve (Darley, Carlsmith, & Robinson, 2001).  Thus, there is a marked similarity between the effect of morality and a belief in distributive justice on one’s motivation to comply.   [87:  For a recent critical theortical discussion of the interaction between fairness and the actual power of law, see Fred Shauer recent book. ] 

In contrast, procedural justice focuses on how decisions are made in terms of neutrality and voice, regardless of the content of the decision or the law.  It is one of the most-studied concepts in the psycho-legal scholarship.  Starting from the work of scholars such as Thibaut and Walker (1975) and Lind and Tyler (1988), a list of requirements has been developed for people to perceive procedural justice; among them are consistency, accuracy, and representativeness. Even without reference to its effect on legitimacy, the concept of procedural justice can be seen as having an effect on both extrinsic and intrinsic motivations to obey the law.  One of the leading scholars to explore the contribution of procedural justice to legal compliance is Tom Tyler (1990, 1992).  In his widely cited book, Why People Obey the Law, he suggested that procedural fairness, the way in which people are treated by authorities, is the main motivation for legal compliance (see also Tyler & Darley, 2000).   
Another conception of fairness in psychology and organizational behavior scholarship (in contrast to economics[footnoteRef:88]) is interactional justice.[footnoteRef:89] Hamilton[footnoteRef:90] argued that many studies in organizational settings suggest that, in fact, both procedural justice and distributive justice predict general notions of fairness and that they are substitute factors. That is, when the outcome is seen as fair, the fairness of the process becomes less important, and where the outcome is not seen as fair but the procedure is, people are still satisfied overall with the process, and their general notion of fairness remains positive.  [88:  This is not to say that economists do not differentiate between distributive and procedural fairness. Due to influence from social psychology, this type of research is fairly common. For an example of a paper focusing solely on the distributive aspect of fairness see Luis C. Corchon& Inigo Iturbe-Ormaetxe A Proposal to Unify Some Concepts in the Theory of Fairness 101(2) Journal of Economic Theory 540 (2001). For an example for a paper that focus on the procedural aspect of fairness in economics see Paul Anand, Procedural Fairness in Economic and Social Choice: Evidence from a Survey of Voters 22(2) Journal of Economic Psychology, 247 (2001). Nonetheless, economists, especially in the context of game theory, focus on a general notion of fairness that is sometimes referred to as reciprocity or morality. Those views of fairness are neither distributive nor procedural. See for example Ernst Fehr & Klaus M. Schmidt Fairness, Incentives, and Contractual Choices 44 (4) -European-Economic-Review 1057 (2000) ; in the book about industrial justice, there is a chapter by Carponanzo that says procedural justice and distributive justice  are not as dissimilar ….]  [89:  This is a concept attributed to the work of Bies. The meaning of the concept could be seen as being relevant to issues such as respect and kind treatment by the other party or authority. (R.J. Bies, (1987) the predicament of injustice, the management of moral outrage, in l.l Cummings and Bary M. Staw (Eds. ) research in organizational behavior (vol 9 pp. 289-319)]  [90:  Supra on page 91. ] 

Fairness is a concept of interest not only in psychology but also in economics. In recent years, economists have studied fairness extensively,[footnoteRef:91] recognizing its importance to many domains of market behavior.[footnoteRef:92] Nonetheless, the enthusiasm of economists for the predictive power of fairness has been constantly challenged.[footnoteRef:93]  [91:  see Douglas,N Jones& Partick C. Mann. The Fairness Criterion in Public Utility Regulation: Does Fairness Still Matter? Journal-of-Economic-Issues;35(1), 153 (2001)]  [92:  Ernest  Fehr, & K. M. Schmidt, 1999, A Theory of Fairness, Competition and Cooperation.
, 14, Quarterly Journal of Economics 815 (1999)  ]  [93:  See, for example, Jhon H. Kagel & Katherine Willey, Wolfe Tests of Fairness Models Based on Equity Considerations in a Three-Person Ultimatum Game, 4(3) Experimental Economics 203, (2001); see also Elisabet E. Rutstrom & Melonie B. Williams, Entitlements and Fairness: An Experimental Study of Distributive Preferences,  43(1) Journal-of-Economic-Behavior-and-Organization, 75 (2000) basically showing a use of a distribution games setting in which almost all individuals chose the income distribution which maximized their own income.] 


<H2>Fairness and Compliance
Research on why people obey the law demonstrates the importance of non-instrumental motivations, such as individuals’ desire for fairness, in accounting for compliance. Robert Frank (1988) recognized moral motivation as a force that encourages people to defy narrow versions of rational choice theory and to make decisions that are either neutral or contrary to their material self-interest. Much of the original behavioral economics literature examined how concepts of fairness may be employed to encourage individuals to overcome their own self-interest (see also Shavell, 2002). More broadly, economists have argued that the law can cultivate social norms, which in turn serve as intrinsic motivation for compliance with the law (Cooter 2000). Cooter’s work demonstrates the growing recognition among law and economics scholars of the superiority of compliance triggered by intrinsic motivation, thereby reducing reliance on monitoring, enforcement, and stability (see also Feldman 2011 for a review). The unique contribution of morality to legal compliance has been demonstrated in various legal contexts, even in areas that are usually viewed as economic, such as paying taxes (see the earlier discussion; see Wanzel, 2005).

Within the concept of fairness, there are a number of sub-concepts which received much attention in academic literature.  One of the well known distinctions in fairness is between procedural and distributive justice.  Distributive justice focuses on the substance of the law and claims that people will comply more when they think the law provides what he or she is entitled to or that an individual gets the punishment they deserve (Darley, Carlsmith & Robinson, 2001).  In this way, there is a marked similarity between the effect of morality and distributive justice on one’s motivation to comply.  In contrast, procedural justice focuses on how decisions are made in terms of neutrality and voice, regardless of the content of the decision or the law.  Procedural justice is one of the most studied concepts in the psycho-legal scholarship.  Starting from the work of scholars such as Thibaut & Walker (1975) and Lind & Tyler (1988), a list of requirements has been developed and is suggested for people to experience procedural justice; among them, consistency, accuracy, and representativeness.  
Even without reference to its effect on legitimacy, the concept of procedural justice could be seen as communicating with both extrinsic and intrinsic methods.  One of the leading scholars who explored the contribution of procedural justice legal compliance is Tom Tyler (1990, 1992).  In his widely cited book, “Why People Obey the Law”, Tyler suggests that procedural fairness, the way people are treated by authorities, is the main motivation for legal compliance (see also Tyler and Darley, 2000).  The unique contribution of morality to legal compliance was demonstrated in various legal contexts, even in areas which are usually viewed as economic, such as taxation (see Wanzel, 2005).
Indeed, in the context of morality and fairness there is an increased recognition that to understand the effect of morality and fairness one needs to account not only for explicit measures but also implicit ones. For example, Reynolds and Ceranic, have shown an independent effect of moral judgment is – which more closely relates to explicit reasoning and moral identity.  is usually seen as being related to implicit reasoning. Furthermore, they also find contexts in which one type of judgment is more predictive than others. For example, they show that when there is low social consensus there is an interaction between moral identity and moral judgment. However for the most part, this perception of accounting for both type of processes has not become the mainstream in the legal scholarship about compliance
Of the tools that give the states their legitimacy, there are some rationales which are more useful from an informative perspective rather than from a moral one. States When states attempt to causeimplement laws with the aim of causing people to change their behavior, and people sometimes comply not because they believe that the state is doing moral thingsenforcing morality but rather because they believe that the state has superior knowledge than themthey have, either regarding scientific factsces or the prevailing practices in a given region. 
According to this approach, the mainThe informational account’s primary assumption about human motivation is that individuals look to regulators to be convinced of the wisdom behind of engaging in constructive and efficient behavior while abstaining from destructive behavior.  According to this informational account of the lawThus, the legislative process aggregates information to produce a decision that is superior to the opinion of any individual legislator.  As a result, if a legislative body prohibits public smoking, people may be less likely to smoke publicly because the process of enacting the legislation leads people to update their beliefs (Dharmapala & McAdams, 2003). [footnoteRef:94]  Kagan et al. (Kagan, 2002) have takentake a somewhat different view of informative functioning in an environmental context.  They show how the law clarifies the boundary between activity which that is harmful to the environment and activity which that should be tolerated.  For example, to encourage behavior that combats global warming, informative campaigns are waged that use scientific knowledge to increase people’s propensity to engage in protective actions (LaTour& Zahra, 1988; Tay, 2005).  An additional context in which the substantive focus of the policy maker was aimed towardsis aimed at information processing by the individual, is the in legislation of traffic laws.  In this area (e.g. why behaving in a certain way might fight global warming), it is common to view informative campaigns that attempt to use scientific knowledge to increase people’s response to these laws (LaTour& Zahra, 1988; Tay, 2005).  However, hHere too, as with regard to deterrence, the procedures through which law gains legitimacy mostly focus on deliberative processes such as information, voice, and transparency, rather than on more nuanced processes through which people might come to sense that a certain institution is fair. In the next paragraphs, we will examineThe next section presents some non-deliberative aspects of fairness, which that might decrease situational wrong-doing, rather than calculative ones. Those non-deliberative, but may not  processes might not be salient to people in responding to survey-based questions, such in projects such as Tyler’s “Why People Obey the Law, type of projects, wherein which people actively remember how they were treated by the authorities.  [94:  This model also targets the socially oriented individual discussed in the next section. ] 

[bookmark: _Toc474485858]
<H2> Moral Judgment and Moral IdentityWhat Fairness Means
The first step in discussing fairness is to clarify the nature of the concept, especially with regard to the relationship between procedural and distributive justice[footnoteRef:95]. In psychology and in organizational behavior scholarship (in contrast to economics[footnoteRef:96]), justice or fairness is usually referred to as either procedural, distributive or interactional.[footnoteRef:97] Hamilton[footnoteRef:98] argues that many of the studies in organizational settings suggested that, in fact, both procedural justice and distributive justice predict general notions of fairness, and that they are substitute factors. That is, when the outcome is fair, the fairness of the process is less important, and where the outcome is not fair but the procedure is fair, people are still satisfied overall with the process, and their general notion of fairness remains positive.  [95: ]  [96: ]  [97: ]  [98: ] 


As suggested aboveearlier, one of the limitations of the research about the role of morality (in its current view that focuses on choice) is the notion that moral identity is mostly a non-deliberate process. For example, Reynolds and Ceranic have suggested that the predictive power of moral judgment, which more closely relates to explicit reasoning, and of moral identity, which relates to implicit measures of reasoning, is independent.[footnoteRef:99]. Their research suggests that the predicting power of moral judgment and moral identity is independent. Furthermore, in areas where moral consensus was low, moral identity was found to be a better predictor of a moral behavior. However, it should be noted that even when focusing on moral identity, both the identity and the measured behavior were self-reported hence the ability to view the people’s behavior as not deliberative is limited. [99:  Reynolds, Scott J., and Tara L. Ceranic. "The effects of moral judgment and moral identity on moral behavior: an empirical examination of the moral individual." Journal of Applied Psychology 92.6 (2007): 1610.] 


[bookmark: _Toc474485859]Fairness in Economics

Indeed, there is an increased recognition that to understand the effect of morality and fairness one needs to account not only for explicit but also for implicit measures of reasoning. is usually seen as being related to implicit reasoning (even though in studies on moral identity, both the identity and measured behavior were self-reported and thus relied on deliberative thinking). 
An important attempt to conceptualize the role of morality was made by the economists Griffith and Goldfarb.[footnoteRef:100] Their threefold model of fairness, norms, and morality suggests the following function of morality: (1) morality works as a decision rule[footnoteRef:101] that influences decisions in complex environments[footnoteRef:102],[footnoteRef:103];  (2) as imposed by society, morality constrains the individual’s abilities to maximize self-interest[footnoteRef:104]; and (3) morality manifests as preferences through the concept of interdependent utility functions.[footnoteRef:105]  [100:  William B. Griffith and Robert S. Goldfarb, Amending The Economists’ “Rational Egoist” To Include Moral Values And Norms Part 1 The Problem 39-59; part 2 alternative solutions 85-95 in SOCIAL NORMS AND ECONOMIC INSTITUTIONS (Kenneth J. Koford and Jeffery B. Miller Eds. 1991)   ]  [101:  Though, see for example, Michael J. Platow, Duncan Mills and Dianne Morrison, The effects of social context, source fairness, and perceived self- source similarity on social influence: A self-categorization analysis. 30 European Journal of Social Psychology 69-81 (2000) that argues that fairness of the source itself could not explain a change in behavior without taking into account aspects of social categorization. ]  [102:  EDNA ULLMAN-MARGALIT THE EMERGENCE OF NORMS. (1977)]  [103:  Griffith and Goldfarb, treat morality and fairness interchangeably. In psychology, moral norm, and fairness are defined differently, however, the rational behind this taxonomy seems to hold true for both concepts. ]  [104:  Daniel Kahneman, Jack L. Knetsch, and Richard Thaler,  Fairness as a Constraint on Profit Seeking: Entitlements in the Market 76 AMERICAN ECONOMIC REVIEW  728 (1986) Dennis Mueller, Rational Egoism Versus Adaptive Egoism As Fundamental Postulate For A Descriptive Theory Of Human Behavior 51(1) PUBLIC CHOICE 3 (1986) ]  [105:  Amartya Sen,  Choice Ordering And Morality: in ( PRACTICAL REASON. S. KORNER Ed. 1974)rebs, D. L. (1970): "Altruism – An Examination of the Concept and a Review of the Literature", Psychological Bulletin 73, 258-302.Interesting qualitative work was conducted by Kristin Monroe, (Kristen Renwick Monroe (1996) the heart of altruism. Princeton N.J press.  She demonstrates that entrepreneurs were less likely to discuss non-materialistic incentives compared with philanthropists and World War II heroes. Naturally these differences might be attributed to some social expectations; of what your main motivations for giving charity could be, etc. Nonetheless, it raises an interesting perspective that the law might need to consider the likelihood that these particular target populations will use internal motivations.] 


<H2>Legitimacy

The legitimacy of the law is distinct from the moral content of the law. When an individual believes that the sovereign authority is entitled to create rules, he or she will obey these rules because this is what good citizens do, regardless of the law's content (Scholz & Pinney, 1995). According to many accounts of legitimacy, the content of the law seems to be secondary to the perception that the law was formulated and executed with full authority. Given that procedural justice is seen by many as the main indicator of legitimacy, there is room to make the distinction between the content of the law and the procedure through which it is enacted and enforced.  Many accounts claim that when people obey the law due to an obligation, rather than because of a belief in its morality, they are more likely to obey the law, even when they do not fully agree with its content (Kelman, 2001). However, other

 scholars make a stronger claim for the role of values in legitimacy  (Strauss, 2005; Fagan and Tyler, 2008),
 noting the few differences between the demands of morality and of citizenship (see Tyler & Darley, 2000). 

Fairness, is a concept of interest not only in psychology, but also in economics. In recent years, economists have studied fairness extensively[footnoteRef:106], and have recognized its importance to many domains of market behavior.[footnoteRef:107] Nonetheless, the enthusiasm of economists for the predictive power of fairness is constantly challenged.[footnoteRef:108]  [106: ]  [107: 
]  [108: ] 


Another important attempt to conceptualize fairness in economics could be seen in the work of Griffith and Goldfarb.[footnoteRef:109] It should be noted that they refer to fairness, norms and morality interchangeably,[footnoteRef:110] which makes it hard, at times, to understand exactly what they are referring to. Despite this, their threefold model suggests the following function of morality: morality works as a decision rule[footnoteRef:111] that influences decisions in complex environments.[footnoteRef:112][footnoteRef:113] Morality, as imposed by society, constrains the individual’s abilities to maximize self-interest[footnoteRef:114] and morality manifests as preferences, through the concept of interdependent utility functions.[footnoteRef:115]  [109: ]  [110: ]  [111: ]  [112: ]  [113: ]  [114: ]  [115: ] 

[bookmark: _Toc474485860]Fairness as a compliance motivation 
Research on why people obey the law, starting with that of Tom Tyler (1990, 2006), demonstrates the importance of non-instrumental motivation, such as individuals’ desire for fairness, in accounting for compliance and performance. Robert Frank (1988) recognized moral motivation as a force that encourages people to defy narrow versions of rational choice theory, making decisions that are either neutral or contrary to material self-interest. Much of the original behavioral economics literature examined how concepts of fairness may be employed to encourage individuals to overcome their own self-interest (see also Shavell, 2002). More broadly, economists argue that the law can cultivate social norms, which in turn serve as intrinsic motivation for compliance with the law (Cooter 2000). Cooter’s work demonstrates the growing recognition among law and economics scholars of the superiority of compliance triggered by intrinsic motivation, due to the lack of reliance on monitoring, enforcement and stability (see also Feldman 2011 for a review). 

[bookmark: _Toc474485861]<H1>Are the Different Compliance Models Mutually Exclusive? 

In a discussion on the interplay of the different enforcement styles ofmechanisms to address deliberative erroneous and situational wrong doers, it is important to ask what is the interaction between the models?the two primary models of compliance: deterrence and nonmaterial motivations. 
Clearly, if deterrence is likely to change not only the costs of doing wrong , but also the meaning of wrongdoing wrong, then the its effect of deterrence on the two types of wrong-doers could be understood in more than one way. 

[bookmark: _Toc474485862]Formal (social) Enforcement
Over time, nNon-formal models of enforcement are gaininggained increasing recognition prominence for two reasons: and the formal models of deterrence started to lose their prominence. The main reasons for the decline in the practical importance of formal deterrence and the search for alternative methods are related to limitations in the ability of formal law enforcement agencies to monitor compliance with the law and the high costs associated with the law enforcement process.  There is a growing recognition that formal enforcement alone cannot explain why people obey the law.[footnoteRef:116] In other words, if law enforcement agencies cannot monitor the behavior of each individual, why do the great majority of people obey the law?  In other words, if it is unfeasible that law enforcement agencies monitor the behavior of each individual, why do most people obey the law? The conclusion that follows is that formal enforcement alone could not explain why people obey the law[footnoteRef:117].   [116:  For a seminal empirical work discussing the limits of deterrence in explaining both self-reported and actual compliance see John Braitwaite and Toni Makkai  “Testing an Expected Utility Model of Corporate Deterrence, Law and Society Review, 25 7-40 (1991) A more recent theoretical discussion is suggested by Eric A. Posner, The legal construction of norms: law and social norms: the case of tax compliance, 86 VA. L. REV. 1781, 1783 discussing the ‘problem of tax compliance” – how can it be that such a high percentage of taxes are collected while the probability*size of sanction is so low. In attempting to answer this question he returns to his famous model of signaling. By paying taxes individuals signal to their surroundings that they belong to the good type of people. There are range of alternative explanations to account for tax compliance such as citizenship and legitimacy of government that we refer to in the following sections.  See also Robert MacCoun and Peter Reuter, Evaluating alternative cannabis regimes, British Journal of Psychiatary (2001), 178, 123-128 for a cross-national study that demonstrate among things, that increase or decrease in the punsiement make no difference to the rate of marijuana use. ]  [117: ] 

Moreover, not only are formal controls more expensive than non-formal controls, mMany empirical studies have also shownshow that informal controls play a greater role in explaining human behavior than previously thought. In sSeveral studies by Meier and Johnson show on thethe increased effectiveness  advantages of nonf-formal controls over compared to formal legal threats Meier & Johnson have shownin yielding compliance. the overwhelming advantages of non-formal social controls over formal controls[footnoteRef:118].  For example, in one study they found that social approval was is a stronger predictor of intention to engage in criminal activity than formal controls such as the likelihood of being punished.  In a study of prison inmates, Anderson has shown that, for the most part, prisoners were unaware of the punishment they could receive for their crimes before they were apprehended, and therefore concluded that severity of punishment could not be a deterrent against to criminal behavior.[footnoteRef:119] [footnoteRef:120]    As McPherson[footnoteRef:121] noted: , “There are too many subtle opportunities to cheat, and too few police officers, to make it plausible that the only effective motives supporting moral behavior are the prospect of financial or criminal penalties.”[footnoteRef:122]   [118:  American Sociological Review, Vol. 42, No. 2. (Apr., 1977), pp. 292-304; Deterrence in the Workplace: Perceived Certainty, Perceived Severity, and Employee Theft (in 4 on Deviance and Deterrence) Richard C. Hollinger; John P. Clark Social Forces, Vol. 62, No. 2. (Dec., 1983), pp. 398-418; though there are studies that suggest that in some contexts non-formal controls are doomed to fail. MacKenzie, Doris Layton; Li, Spencer De The impact of formal and informal social controls on the criminal activities of probationers 39(3), Journal of Reseabrch in Crime & Delinquency243-276(2002).]  [119:  David A. Anderson, The Deterrence Hypothesis and Picking Pockets at the Pickpocket’s Hanging. 4(2) American Law and Economic Review 2002 (295-313). ]  [120:  there is some problem of adverse selection here, since there is unknown number of people who didn’t commit any crime which he didn’t put in his sample (he mentioned that in page 297). Though on the other hand, he rightly say that most people have not idea what is the fine for jaywalking let alone if there were any changes. ]  [121:  Michael McPherson, limits of self-seeking: the role of morality in economic life.” IN NEOCLASSICAL POLITICAL ECONOMY( D. Colander Ed. 1984)]  [122:  Nowhere is this statement truer than in the case of trade secrets, in which the employer’s ability to supervise the behavior of his employees in his new company is very limited] 

[bookmark: _Toc474485863]<H2>Top Top-Down Social Enforcement 

Given the enormous literature on social norms and its important role in mediating the ability of state to change human behavior across the different agency models, I will dedicate an entire chapter to this line of research. However, in the current chapter, I willThis section focuses on the formal framework of social norms relying and is based on my work with Lobel where we have focused on the role of social enforcement as supplementary to formal enforcement. It is important thing to remember that while this book suggests a new form of enforcement, it is still based on an assumption of awareness and for the most part the focus is on dealing with people’s extrinsic motivation. There are some differences between the mechanisms that underlie formal enforcement and non-formal enforcement. These differences attempt to draw attention to the need to have a new paradigmatic reasoning about enforcement. For example, Bazerman argues in much of his writing that people fail to recognize the wrongdoing of others which is necessarily related to the likelihood that enforcement will occur. 	Comment by Author: AU: This section just claims that your study made many important contributions but it does not present its findings. I suggest either delete the section (I assume its findings are included in that later chapter) or add some of its findings to it.
Using experimental surveys, Lobel and I have examined the behavior of individuals when confronting unlawful conducts at in the workplace.  By further exploring the interplay between internal and external motivation enforcement motivations, these experiments provide novel insights into the comparative advantages of systems that incentivize compliance and social enforcement. Our findings offer important practical and theoretical advances to several strands of inquiry, including establishing the existence of the “holier than thou” effect in the legal context, illuminating gender differences among social enforcers, and explaining the importance of framing misconduct and legal mechanisms for better compliance.  On a broader level, the studythey contributes to the empirical literature about individual and group behavior, including debates on motivational crowding- out, trust, and the ability of individuals to rationally balance the costs and benefits of their decisions.
[footnoteRef:123]  [123:  taken from the paper with orly on decentralized enforcement
] 

The significance of social enforcement and regulatory incentives to encourage reporting of noncompliance is clear, yet there is little knowledge on the comparative effectiveness of the myriad of regulatory tools that provide such incentives. Bringing together the various developments in incentivizing social enforcement, our study of whistleblowing provides an ideal context for studying the interplay between individual compliance behavior, the organizational setting in which it is detected and the regulatory regime that defines the contours of legality.[footnoteRef:124] The rising interest in decentralized enforcement -- brought about by the recent insider scandals described above -- has thus illuminated the crucial role of the individual whistleblower.  The significance of social enforcement and regulatory incentives to encourage reporting of non-compliance is clearly seen in practice, yet there is little knowledge on the comparative advantage of the myriad of regulatory tools available for providing such incentives. [124:  Marcia P. Miceli & Janet P. Near, Blowing the Whistle: The Organizational & Legal Implications for Companies and Employees 511-15 (1992)..] 

[bookmark: FNB72]Bringing together the various developments in incentivizing social enforcement, the study of whistleblowing provides an ideal context for studying the interplay between individual compliance behavior, the organizational setting in which it is detected and the regulatory regime that defines the contours of legality.[footnoteRef:125] Surprisingly, despite the widespread recognition of the importance of social enforcement and the potential application of different predictors toincentives in regulatory policy, questions about these fundamental interactions between individual and organizational factors have received relatively little research attention.[footnoteRef:126] If policymakers knew what legal mechanisms trigger reporting action, a more tailored approach could be designed to provide employees with the needed motivation.  [125: ]  [126:  M. P. Miceli & J. P. Near, Standing Up or Standing By: What Predicts Blowing the Whistle on Organizational Wrongdoing. Research in Personnel and Human Resources Management, 24, 95-136, Feldman and Perez, 2008) (2005).] 

More broadly, the ongoing debate about the desirability and effectiveness of self-regulatory approaches and their ability to replace traditional command-and-control regulation are is central to socio-legal theory and practice. At the broadest level, more knowledge about the behavior of individuals in a social enforcement context is an important scholarly contribution to the interdisciplinary study of motivation, cooperation, norms, and institutional design..

[bookmark: _Toc474485864]

A process which is distinct from the moral content of the law is the legitimacy of the law. When an individual believes that the sovereign authority is entitled to create rules, she will obey these rules because this is what good citizens do regardless of the law's content (Scholz & Pinney, 1995).  The main feature of legislation that needs to be responsive to this assumption of human motivation is its legitimacy.  According to many accounts of legitimacy, the content of the law seems to be secondary to the perception that the law was formulated and executed with full authority.  Here too, the distinction from the moral individual model might be problematic, as presumably, immoral rules are unlikely to be seen as legitimate.  Nonetheless, it seems that there is a genuine gap between obeying the law because it gives individuals moral commands or restraints and obeying the law because the authority is entitled to compel its citizens to do so.  Indeed, within the concept of legitimacy, there are scholars who focus more on the legalistic and institutional perspectives, while others give more weight to the content of the law (Strauss, 2005).  Fagan & Tyler (2008) discuss the gap between the various perspectives of legitimacy, demonstrating the differences between its sociological, legal, and moral aspects. 
Some researchers make a stronger claim for the relationship between legitimacy and values, noting that the differences between morals and citizenship are less likely to be separated (see Tyler and Darley, 2000).  Given that procedural justice is seen by many as the main indicator of legitimacy, however, there is room to make the distinction between the content of the law and the procedure through which it is enacted and enforced.  On many accounts, when obeying the law due to an obligation, rather than under a belief in the morality of the law, there is a greater chance that that the individual will obey the law, even when he or she does not fully agree with its content (Kelman, 2001)


[bookmark: _Toc474485865]<H2>Interaction Self control of Deterrence and Other Motivational Models
Even though the models discussed thus far differ from each other in many ways, it is difficult to separate their effects. Adding to this complexity is the variation in people’s mindset with regard to the law, which reduces even more the ability to provide guidance to policymakers on the approach they should take.  Deterrence models focus on the framing of the law: Legal policymakers only need to prime certain aspects of the regulations that would trigger compliance, but no real change in legal policy is required.  Other models require that the policymaker be perceived by the public as legitimate, and hence a broader institutional change is required.  Finally, some models, such as the informative and the social models, tend to be context specific, and therefore the required behavior by the regulator will more likely apply only to a specific law or group of laws.  Thus, legal policymakers who are interested in being responsive to different compliance motivations must not only emphasize and communicate different aspects of the law but may also need to bring about a broader institutional adjustment.  This task becomes even more complex given the wealth of empirical research that suggests crossover between the models.  Clearly when the law can affect behavior motivated by more than one mechanism, its effects are harder to predict.  To take into account several motivations when shaping regulation, the legal policymaker may need to speak with many voices.  Because there is a limited ability to predict ex ante the compliance motivations of specific individuals, designing responsive regulation is especially difficult. 
The question remains whether legal policy can really react to each of these motivations without altering the efficacy of the other motivations.
Clearly when the law can affect behavior motivated by more than one mechanism, its effects are harder to predict.  By taking into account several motivations when shaping regulation, the legal policymaker may be forced to speak with many voices.  Because there is a limited ability to predict ex ante the compliance motivations of specific individuals, designing responsive regulation is especially difficult. 
	Deterrence, which seems to be a clear-cut regulatory tool that is supposed to interact solely with the calculative individual, has been shown to interact with other models as well.  Paternoster et al. (1983) showed that perceived punishment is a significant predictor of an act’s perceived morality.  This suggests that formal deterrence is needed to maintain the credibility of informal sanctions.  Similarly, in an experimental setting, Schwartz and Orleans (1967) demonstrated in the context of tax compliance that people in a “fear-of-punishment” group were more likely to feel a moral duty to pay taxes than those in a control group.  
One of the most intuitive demonstrations of mutual influence among the compliance models is the interrelationship between the informative model and other models.  For example, the information expressed in the substance of the law (i.e., smoking is unhealthy) is likely to be relevant to individuals who are socially driven (because most people want to be healthy), morally driven (secondary smoking), and citizenship oriented (the government has legitimacy to protect the health of its citizens). According to many accounts, legitimacy is related not only to justice principles (Mueller & Landman, 2004) but is also embodied in the reason-driven individual’s recognition of the importance of compliance to the social order of society, regardless of the content of the law (Suchman, 1995).  
Kelman and Hamilton (1989) have suggested a typology of compliance motivations that illustrates the mutual influences of legitimacy and nonmaterialistic models.  The first type of mutual influence is rule orientation, in which the fear of punishment is the main legitimizing power of government sovereignty (in our terminology, calculative).  Rule-oriented legitimacy is also related to identification with authority (in our terminology, both social and citizenship).  Lastly, value-oriented legitimacy is related to shared morality and therefore requires examination of the moral content of the law. 
	 De Pauiseau, Glockner and Towfigh[footnoteRef:127] recently conducted a series of experiments with both students and laypeople that compared the main theories of legal compliance and found evidence for the work of both intrinsic and extrinsic motivations. Both detection probability and self-control had significant effects, whereas legitimacy was reduced to an insignificant effect.  [127:   Glokner at al Comparing and Integrating Theories of Law Obedience: Deterrence, Self-Control and Legitimacy. (unpublished on file with author) ) ] 

Work by Glockner et al. on antecedents of legal compliance adds more evidence that formal mechanisms are not mutually exclusive. For example, they found an interaction effect between legitimacy and detection probability: Those for whom the salience of legitimacy considerations was high did not have an increased probability to obey the law, when the probability to be detected decreased.
[footnoteRef:128] However, when measured separately, self-control, legitimacy, and probability of detection were shown to each affect people's self-reported intention to comply (Gottfredson & Hirschi, 1990). The effect of the likelihood of detection was much stronger than that of the severity of punishment, which was very small.[footnoteRef:129]  [128:  Compare with the work of Feldman and Lobel, supra note 16; Feldman and Perez, supra note 15. ]  [129:  Another important paradigm to consider when attempting to compare the effects of fairness and self-interest is related to the seminal work of Frey and Schmidt and the follow up work on this area by Scott (2003) who discuss the fact that 40-60% of the people are motivated by self-interest and the rest on reciprocal fairness Also this perception of heterogeneity of fairness and self-interest seems him as a major explanation for why there are so many variations in the way that people use legal instruments. Also for why situation have such an effect. Many people will change their behaviour based on what they think that others are going to do. Compare with the work of Urs Fischbacher, Simon Gächter & Ernst Fehr, Are people conditionally cooperative? Evidence from a public goods experiment, 71.3 ECONOMICS LETTERS 397-404 (2001). Their work suggest that 50% of their sample were conditional cooperators. ] 

A similar mixture of influences can be shown with regard to procedural justice, which is also related to several models, in addition to its obvious association with legitimacy and the moral individual, as suggested earlier.  According to Van Den Boss et al. (2001), procedural justice is a proxy used to evaluate the likelihood of one’s actions achieving positive results, thus suggesting its relevance to the calculative individual.  Other accounts suggest that people use procedural justice considerations to evaluate their social role in the group, hinting toward their use by the socially sensitive individual (Tyler and Lind, 1992). 
	In sum, although these motivations can be separated conceptually, confining legal intervention to just one model is close to impossible.  The dependency of the models on one another and their mutual influence make the regulatory challenges much greater. 
 Very recently, De Pauiseau, Glockner and Towfigh[footnoteRef:130] conducted a series of experiments on both students and lay people that attempted to compare the main theories of legal compliance. In a sense, they found evidence for the work of both types of motivations. Furthermore, in their studies, they accumulated the relevant predictors, according to the deterrence literature, the self-control literature and the legitimacy/fairness literature. They found that both detection probability and self-control were still significant, while the effect of legitimacy was reduced to insignificancy. 	Comment by Author: Combine all this stuff with a paragraph on individual differences and refer it to the chapter on individual differences [130: ] 






Another interesting finding, for the purposes of this paper, is the interaction effect they found between legitimacy and detection probability. Being high in legitimacy didn’t increase one’s probability to obey the law, when the probability to be detected decreased.[footnoteRef:131] However, when measured separately, self-control, legitimacy and probability of detection were shown to affect people's self-reported intention to comply. Likelihood of detection was much stronger than the size of punishment which was very small.[footnoteRef:132]  [131: ]  [132: ] 


The difficulty in differentiating between the effect of law according to the difference compliance motivations
<H1> A Pluralistic Approach to Increasing Legal Compliance	Comment by Author: AU: OK heading?
The models discussed thus far are different from each other on many counts but as the following paragraphs will try to argue, the are also very hard to separate from. Adding this complexity to the above discucsion of the variation in people’s mindset with regard to the law, complicates even further the ability to instruct the policy maker on the approach she should take.  Some focus mainly on the framing of the law, where the legal policy maker only needs to prime certain aspects that would trigger compliance but no real change in the legal policy is required (i.e. deterrence models - emphasis on enforcement and sanctioning).   Other models require that the policy maker will be perceived by the public as legitimate and hence a broader institutional change is required.  Finally, some models, such as the informative and the social models, tend to be context specific and thus the required behavior by the regulator will more likely focus on a specific law or group of laws.  Thus, a legal policy maker who is interested in being responsive to the different compliance motivations, must not only account for the different aspects of the law that need to be emphasized and communicated but also account for a broader institutional adjustment which some of those models require.  This task becomes even more complex given the wealth of empirical research that suggests cross-over between the models.  Therefore, the question is whether the law could really react to each of these motivations without altering the efficacy of its other motivations.
The __ chapter focuses on the pluralistic account of the law. In it, we discuss how the incapability to separate between different motivations that lead people to obey the law is one of the main reasons it is important to have complex perspectives on the functioning of law. Clearly when the law can affect behavior using more than one mechanism, its effects are harder to predict for a few reasons:  
  First, the mutual exclusivity of these models will be challenged, suggesting the complexity facing the behaviorally-informed legal policy maker.  Second, because people may be motivated to comply with more than one motivation, targeting one motivation may cause an adverse effect on the other motivations.  Third, by taking motivation into account when shaping regulation, the legal policy maker may be forced to speak with many voices, as not everyone is motivated by the same motivation in every situation.  With the limited ability to predict ex ante as to which type of person a given regulation is targeted, the challenge of responsive regulation may prove to be especially difficult.  The paper will conclude with some preliminary suggestions for a responsive regulatory design, which would account for the different motivations, as well as for the complexities that may arise when one takes motivation into account. 
	One of the most intuitive demonstrations of mutual influence among the compliance models could be seen from the inter-relationship between the informative model and that of the other models.  Think for example, on the  information expressed in the substance of the law (i.e. smoking is unhealthy) is likely to be relevant to the social model (because most people want to be healthy), as well as to the morally driven individual (secondary smoking) and the citizenship-oriented individual (the government has legitimacy to protect the health of its citizens).  Furthermore, this last concept of legitimacy is in-and-of-itself a concept which could theoretically be tied not only to the citizenship model but also to the other models as well.  According to many accounts, legitimacy is related to justice principles (Mueller & Landman, 2004).  In other accounts, however, legitimacy is also part of the reason-driven individual’s recognition of the importance of compliance to the social order of society, regardless of the content of the law (Suchman, 1995).  Kelman and Hamilton (1989) have suggested a typology of compliance motivation, which relates legitimacy to different circumstances depending on the situation and the individual.  The first type of mutual influence of the models, according to their taxonomy, is rule orientation where fear of punishment is the main legitimizing power of government sovereignty (in our terminology, calculative).  According to their second model, the rule oriented legitimacy is related to identification with the authority (in our terminology, both social and citizenship).  Lastly, the value oriented legitimacy is related to shared morality and therefore requires examination of the moral content of the law.  Similar mix-up could be shown with regard to procedural justice, which is also associated with many of the models besides its obvious association with legitimacy and the moral individual, as suggested above.  Furthermore, according to Van Den Boss, et al (2001), procedural justice is a proxy used to evaluate the likelihood of getting positive results, thus suggesting a relevancy for the calculative individual.  Other accounts suggest that procedural justice is used by people to evaluate their social role in the group, hinting towards the socially sensitive individual (Tyler and Lind, 1992). 
	 Even deterrence, which seems to be a clear regulatory tool which is supposed to interact solely with the calculative individual, was shown to interact with other models as well.  Paternoster, et al (1983) showed that perceived punishment is a significant predictor of an act’s perceived morality.  This suggests that formal deterrence is needed to maintain the credibility of informal sanctions.  Similarly, in an experimental setting, Schwartz and Orleans (1967) demonstrated in the context of tax compliance that people in a “fear-of-punishment” group were more likely to feel a moral duty to pay taxes than those in a control group.  
	In sum, while we demonstrated that these motivations are separated conceptually, containing legal intervention to just one model is close to impossible.  The dependency of the models on one another, their mutual influence as well as the increase in the theoretical and practical need, makes the regulatory challenges much greater. 
 Tentative summary  
The progression of the tTheories of legal compliance and moral development,  have undergone an evolution in recent years. as described above, begins with an assumption ofBeginning with the assumption that egotistic self-interest underlying underlies social behavior, they are placing increasing emphasis on considerations and shifts to theories of social responsibility, fairness, and altruistic motivations.    This shift has placed moved self-interest, fear, and punishment on the the sidelines of human motivation and suggests that when people are treated fairly by the authorities, they will be motivated to behave in a fair and equitable manner.  Fear and punishment, according to this view, are counterproductive tools that hamper people’s internal motivation and signal to them that they are not trustworthy.[footnoteRef:133]   [133:  “Much of the existing literature on compliance focuses on the problem of deterrence. The goal of deterring evasion is usually sought through methods that create fear, for example, through increasing the probability of an audit or increasing the magnitude of a fine”.
Adam Forest; Steven Sheffrin.National Tax Journal, March 2002 v55 i1 p75(15) 
Complexity and compliance: an empirical investigation. At 77.] 

The view espoused by tThis new tradition view of moral and legal behavior tends to equates self-interest with fear and punishment-avoidant behaviors.  In our view this perspective offers, which I argue is a very narrow and limited definition of self-interest that may lead to erroneous conclusions with regard to relationship between self-lower levels of interest and legal compliance.[footnoteRef:134].  We will argue that theseA more productive approach holds that social responsibility, fairness, and altruistic motivations  motives operate in conjunction with with one’s self-interest since because they seem to satisfy fundamental human needs.   [134:  Rajiv Sethi & E. Somanthan, The Evolution of Social norms in Common Property Resource Use. 86(4) American Economic Review 766-788 (1996)] 

Work by Glockner et al on antecedents of legal compliance adds to our argument that the current formal mechanisms are not mutually exclusive  and hence can not always give an accurate indication of people’s true motivation to obey the law. For example, they find an interaction effect between legitimacy and detection probability. Those who were high in legitimacy didn’t have an increased probability to obey the law, when the probability to be detected decreased. In that regard, their finding is in line with the finding from my papers with Orly Lobel and with Oren Perez. Our findings suggest that the basis for the work, on the need for a differentiated regulation where the usage of incentives were not working the same for high and low believers, in the cause. 	Comment by Author: Combine all this stuff with a paragraph on individual differences and refer it to the chapter on individual differences
And al
The also find that individual differnces related to legitimacy and to lack of self control (Gottfredson & Hirschi, 1990) were have similar effect in zero order correlations and small to medium effect when they were analyzed together



In that regard, it is interesting the alert readers to the fact that when we speak of the need for a differentiated policy for different people, it is not necessarily the case that we need to find some inter-situational consistency. Thus, the notion of good and bad people could be either a personality trait which seems to be less predictable (although in glockner research, self-control seems to be highly influential.) Our focus in thelthough this book focuses on the good people paradigm, its aim is book to create a new is on creating an approach to encouraging legal compliance that which will focuses on a mindset with regard to a particular legal context, rather than with regard to the personality of the individual. 


	
[bookmark: _Toc474485867]	Criticism on Current Approaches to Legal Compliance 
 The Limited View of the “Self” in Current Discussion of Self-Interest. 
In the shift from the recognition that people care only about themselves to the recognition that people they are also partial to fairness and the welfare of others, an an important question was left out –has yet to be addressed: what is the underlying motivation of people?  The altruistic view of legal compliance offers fairness and social responsibility as the sin qua non of people’s motivations.  However, it is imperative to ask wWhy are people altruistic and why do they care about the welfare of others?  According to many accounts in social psychology, altruistic behavior and social responsibility are mechanisms that validate important social values and also maintain the cohesiveness of the in-group.  Following this reasoning, fFairness and social responsibility are not altruistic behaviors, but ratheralso serve fundamental egotistical needs as psychological defense mechanisms. The dual dual-process models of behavior , discussed in an earlier chapter, that differentiate between explicit and implicit motivations, and between sources of behavior that are more immediate or proximal to one another and those that are distal and more removed from the specific behavior. We will build on this distinction in an attempt to  show that the relationship between fear and compliance may be more complex than previously thought. 
[bookmark: _Toc474485869]Self-Interest and Conscious Awareness 
	
One of the premises upon which we develop ourunderlying the pluralistic approach argument is that upholding the law and social norms serves as a buffer of death anxiety buffer and is, therefore, consistent with one’s self-interest.  This claim is more consistent with the early views of legal compliance that rested on an assumption of self-interest and less consistent with contemporary views that have shifted from self-interest to social responsibility and altruism.  One possible criticism against our postulationof this assumption is that there is no evidence that self-interest is involved in the mechanism we proposeproposed.  Moreover, one may argue that unconscious defensive processes cannot be considered to emanate from self-interest since because people’s are awareness of what they need and desire is a conscious process.  This view of self-interest is pervasive in the economic and legal literatures, which have primarily focused on the rational and deliberate processes of decision- making.  However, the psychological literature has long questioned the role of the conscious processes in goal-directed behaviors in general and in the promotion of self-interest in particular.  (Find a relevant example).  There are various otherMany studies showing how the self operates through various focused and directed ways….Advances in experimental social psychology – Dikterhuis, wegner, bargh. Wegner[footnoteRef:135] discuss the process through which people tend to infer a causal path between their own intention and behavior. They demonstrate that the illusion of will is so strong, that people engage in false inferences even when there is no logical way for the intention to contribute to the action. This approach finding adds tostrengthens the point that people are usually unaware of their true motivations and are likely to attribute their motivations to more noble causes reasons then when they are in reality based on selfish motives.[footnoteRef:136]. 	Comment by Author: AU: Which type of legal literature meant here? BLE? Please specify.	Comment by Author: Find more citations here, part of them from the from the behavioral ethics chapter. [135:  Daniel M. Wegner, the illusion of conscious will. MIT Press (2002).]  [136:  E.g. Sanderson, C. A., & Darley, J. M. (2002). “I Am Moral, But You Are Deterred”: Differential Attributions About Why People Obey the Law1. Journal of Applied Social Psychology, 32(2), 375-405.] 


<H2>ConclusionRelying on Intrinsic Motivations Can Be Problematic
The classical argument for the importance of understanding motivation in legal compliance is related to the advantage ofthat  intrinsic motivations for compliance have advantages over extrinsic motivations.  This argumentIt suggests that when people are motivated by intrinsic motivation, the enforcement is not only cheaper but also might lead people to behave in ways which that could not be achieved by mere deterrence.  In many areas where behavior beyond compliance is desirable, there is seems to be a clear advantage for in the activating intrinsic or non-instrumental motivations of human behavior (Tyler, Dienhart, & Thomas, 2008).  This advantage seems to be the main justification for attempting to adapt to the motivation which is most likely to be dominant in any given situation.  Designing a law which that will be viewed as just, reasonable, or legitimate by those who obey it are its targets is likely to cause people them to rely on their intrinsic motivation when complying with the law.[footnoteRef:137]  This classical view suffers, however, from a fewseveral problems that will beare briefly addressed in this section.  [137:  Admittedly, there is a reason to suspect that being motivated by morality is not the same intrinsic motivation as being motivated by citizenship or reason.  On many accounts, such as willingness to pay, endurance, and consistency, these models are not expected to trigger similar levels of motivation in accounting for legal motivation on most aspects. 
















] 

First, individual and situational differences exist in the context of compliance motivation, as suggested aboveearlier.  While Although it might may be possible to adapt the regulation to the likely dominant motivation in any given situation, it is much harder to adapt the regulation ex ante to the motivations of different individuals.  As long as some of the people are expected to be calculative, one could cannot really avoid the use of instrumental sanctions, even if its usage isthey are more costly. 
Second, there is a gap between one’s what people say motivates their compliance (mostly internal factors) and their perceptions of what motivates others (the fear of punishment) to obey the lawown motivation and their perception of the compliance of others (Feldman & Lobel, 2010; .  For example, Sanderson & & Darley (, 2002). have shown that there is a stable gap between what people say motivates them (mostly internal factors) and what they think motivates others (the fear of punishment) (Feldman & Lobel, 2010).  According to our third model, people are willing to comply if they think that others will similarly comply; thus the policy makers has have to take into account not only what motivates the individual, but also what he or she thinks motivates others.  In that regard, this gapThis creates a paradoxical situation where in which deterrence may need to be used not to motivate people, but rather to make them believe that others will obey, even when they themselves could have been motivated by internal factors.	Comment by Author: AU: Please remind the reader of what the third model is.
These challenges might suggest that the safest regulatory approach is to focus on the common denominator— -- that athe fear of punishment—thereby  is the way to avoiding the need to take target a specific motivation into account.  The use of incentives as either the main primary or the sole approach might be seen as the lesser evil in comparison to the complexity and uncertainty associated with targeting the presumed motivation of the individuals we wish to regulate.  While Although this approach is nothas some without value and is in fact well established within the legal scholarship ("The bad man of Holmes") (Holmes, 1897), its costs were demonstrated in a rich and diverse theoretical and empirical literature which will be explored in the next paragraph. 

	In sum, this short review suggests that playing it safe and focusing only on the calculative model of reasoning is are likely to harm, at least theoretically, the functioning of most other models reviewed thus far. 
<H1>Normative implicationsA Regulatory Design Responsive to Different Models of Motivation
To address some of the concerns raised in the chapter, thisThis  concluding section briefly will proposeoutlines some preliminary suggestions for a regulatory design that would be responsive to the different models of human motivation and at the same time be is sensitive to the specific context and likely audience of the regulation in question.  For example, when the regulated activity carries great potential for immediate harm to others, it might be the case that taking the safest approach and focusing on deterrence will beis more justifiablejustified.  On the other handIn contrast, if the regulated behavior is such that the it requires the good will of the people is required and that theirthat they engage in behavior actions beyond those motivated by compliance is necessary, then it is not useful to rely the reliance on deterrence is not desirable, and greater focus emphasis should be placed on attempting to target people with the regulatory measure that supports their dominant motivation.  Additional considerations that could be taken into account are enforceability of the targeted behavior.  When enforcement is less costly, there is less need for focusingto focus on models other than those supporting deterrence. on the other models is reduced.  Furthermore, when the quality of regulated behavior is more important than ensuring that it occurs, then the harm which that may might arise from ignorance ofignoring the other models or even harming themlessening their impact through various crowding-out mechanisms is even more importantincreases.  Finally, given the differences between among individuals suggested abovein their motivations, preliminary analysis of the attitudes of target population could shed light as to the likely effect of each of the models on the aggregated compliance behavior  (Feldman, 2010).
Another possible solution is theA responsive regulatory system could be based on the preventative approach, which shares with deterrence the instrumental view of compliance motivation, but is less likely to distract fromcrowd out other compliance motivations (Katyal, 2002).  Such an approach is represented by Cheng (2006), who focuses onproposed a structural law approach whereby thatthe policy maker makess the socially undesirable behavior more costly by design rather than by enforcement.  Thus, the approach to reduce according to such an approach, the solution to mail theft would not not be to imposebe the imposition of fines, but rather to makingmake the mailboxes less accessible to unauthorized individuals.  Similar tactics can beThe system of tax withholding seen is a structural approach to deterring in the method of tax withholding rather than by deterring tax evaders, or by; using technological design modifications to prevent file sharing rather than by penalizing individuals for sharing files is another example.  Thus, while although this approach does not focus on enforcement, it does share in many sensesis based on the behavioral perspective that the individual is instrumentalinstrumental assumption that the individual and would have violated broken the law if not for the costs of the violation.  Furthermore, this instrumental approach might be less likely to crowd-out motivations than other models. 	Comment by Author: AU: OK addition?
Nevertheless, while As seen in the preventive approach, although many have argued againstquestioned the effectiveness of deterrence, abandoning it as a sole regulatory tool does not imply that rejection of the assumption of the calculative individual has been abandoned.  For example, under the same assumption of human motivationV, various modern methods of governance have been createdare based on that assumption, such as environmental taxation. (Revesz & Stavins, 2004) as well as various forms of self-governance programs which do not always carry direct sanctions (King & Lenox, 2000)In that regard, the environmental field has been an especially interesting context, where deterrence has been used in a more sophisticated way through regulations that force organizations to publicize their emission levels and face sanctions from the public (Revesz & Stavins, 2004; Pederson, 2001; Feldman & Perez 2009).  In addition, various forms of self-governance programs that do not always carry direct sanctions (King & Lenox, 2000) are based on deterrence, but also account for various social factors and sanctions that may make deterrence more effective (Kahan, 1997; McAdams, 2000). Taxation, and to a lesser extent self-regulation, while deviating from the traditional command-and-control method, still share, for the most part, the same calculative view of human motivation.  Other scholars have suggested that the concept of deterrence should not be abandoned but rather revisited, taking a broader perspective accounting for various social factors and sanctions that might make deterrence more effective (Kahan, 1997; McAdams, 2000).
Finally, a responsive regulatory design should focus should be put on some ofon the non-instrumental the models reviewed in this chapter which that are less likely to interfere with other models and or are less likely to carry with themto have inadvertent effects on compliance, as was demonstrated with regard to sanctions or incentives.  For example, the concept of procedural justice, widely studied by scholars such as Tyler and others, is likely to increase perceptions of legitimacy and compliance with less likelihood of interfering with the effective functioning of deterrence.  Similarly, the concept of informing people of the harm associated with their behavior might be relevantincrease compliance for some people without causing others them to resent the law morethe imposed regulations.  Nevertheless, even with those approaches, some scholars have suggested the possibility that focusing on aspects such as morality might give people the impression that the state is unable to enforce the law and therefore might backfire, resulting in reduced compliance (Bardach, 1989).  Thus, the legal policy makers should aim to findcreate the policythose policies which that will target as many motivations as possible, while at the same time recognizing the impossibility of complete success in this mission. 
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