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tocracy instead of monarchy is his conception of law (as promoted by an
aristocracy)14 as an alternative source of political strength. Ultimately, Josephus
champions the primacy of the normative order over the rule of men and
envisions law displacing the king from his seat of power.

A more explicit instance where Josephus’s political philosophy influences
his biblical interpretation is evident in the conclusion of the normative section
of Ant. 4 (4.302ff.), where Josephus records Moses’s valedictory speech. Moses
describes his ‘‘putting together the laws, and assisting in providing the ar-
rangement of the constitution,’’ and then adjures the people to observe the
laws. Here Josephus inserts a remarkable exegesis of Deut 13:7-17. These
biblical verses describe the grave sin of a person, or an entire city, that
promotes the worship of foreign gods. Josephus interpolates his own para-
phrase of these laws into Moses’s last address,15 and completely transforms
their meaning:

But even if one of their blood relatives should undertake to confound
and abolish the constitution based upon them [the laws], or indeed a city
should do so, [they declared that] they would defend them [the laws]
both in common and individually: after prevailing, they would them-
selves pull it [the rebellious city] down from the foundations and not
leave behind the ground of those who had run mad, if that were
possible... (Ant. 4.309-10) (emphasis added)

In Josephus’s scheme, the ultimate transgression of the Torah is not idolatry
but rather undermining the constitution and laws.16 Accordingly, Josephus’s

of Second Temple literature, see Odo Camponovo, Königtum, Königsherrschaft und
Reich Gottes in den frühjüdischen Schriften, OBO 58 (Göttingen: Vandenhoeck &
Ruprecht, 1984).

14 For Josephus an aristocracy offers a vehicle to govern by law, and thus differs from
a republic, or an assembly of powerful men. See more in Part I. B. and n. 31 below.

15 Transferring this passage to the culminating section recording Moses’s valedic-
tory address further underscores its significance.

16 At times, a political choice is conceptualized in Jewish sources as idolatrous, albeit
in various different senses. Thus, 1 Sam 8 conceives of the choice of monarchic rule
as an essentially idolatrous betrayal of God’s rule. See also Moshe Halbertal and
Avishai Margalit, Idolatry, trans. Naomi Goldblum (Cambridge, Mass: Harvard
University Press, 1992). In a different vein, see Deut 28:36, ‘‘The Lord will drive
you, and the king you have set over you, to a nation unknown to you and your
fathers, where you shall serve other gods of wood and stone,’’ where the verse
transitions from disempowerment to idolatry. Alternatively, in Josephus’s view,
rejecting the Torah’s constitution is a way of abandoning God (i.e., idolatry).

Theocracy and the Rule of Law*11



exegesis substitutes the sin of idolatry with the offense of revolution, and calls
for the utter rejection (literally, destruction) of an alternative political order
that is not based on the laws.

The importance of constitutionalism and the vital role of law in con-
stituting the ideal polity are also apparent in Josephus’s striking exegesis of the
book of Judges in Antiquities 5.17 Introducing this biblical period, Josephus
describes a state of lawlessness:18

After these things the Israelites became inactive with regard to their
enemy... they thought little of the order of their constitution and no
longer paid attention to the laws. (Ant. 5.132) (emphasis added)

Josephus then clarifies what he means by neglecting the constitution:

Aye, even that aristocracy of theirs was now becoming corrupted. No
more did they appoint councils of elders (gerousia) or any other of those
magistracies beforetime ordained by law. (Ant. 5.135)

In other words, according to Josephus, much of the turbulence at the outset of
the book of Judges is due to constitutional failure, including the breakdown of
the rule of law.

By pointing to political and judicial collapse as the reasons for anarchy at
this stage, Josephus is glossing over the causes catalogued in the biblical text:
the impartial conquest stressed in Judg 1:27-36, the failure to heed the divine
call to sever any ties with the indigenous population underscored in 2:1-5, and
the sins of idolatry and intermarriage emphasized in 2:11-3:6. Here, as before,
it is not idolatry, but the abandonment of the Jewish constitution that is
considered to be the cardinal sin of the Jews.

17 Many scholars have assumed that a primary message of this biblical book is
political. Martin Buber, in his Kingship of God, famously reads Judges as an anti-
monarchic work, and certainly various passages in this biblical book have that
connotation. Many scholars disagree, especially insisting that the final chapters of
Judges (17-21) have an unambiguous and opposite message. See, e.g., Adele
Berlin, Marc Zvi Brettler, and Michael Fishbane, eds., The Jewish Study Bible
(Oxford: Oxford University Press, 2004), 509.

18 The translation in this paragraph comes from Louis Feldman, ‘‘Josephus’ Portrayal
(Antiquities 5.136-174) of the Benjaminite Affair of the Concubine and Its Re-
percussions (Judges 19-21),’’ JQR 90 (2000): 263. Feldman’s overall treatment of
the Benjaminite Affair is an important contribution. See also Louis H. Feldman,
Josephus’s Interpretation of the Bible, 143-44; and Attridge, Interpretation of Biblical
History, 135-36.
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Following this background description of widespread anarchy, Josephus
begins his restatement of the book of Judges by skipping to the chaos recorded
in its final chapters (the ‘‘Benjaminite War’’ that was engendered by the
‘‘Gibeah outrage’’), deferring his account of the interim chapters until later in
Antiquities 5.19 At first blush, highlighting the analogous themes of the last
chapters of Judges would seem to undermine Josephus’s case for aristocratic
rule, since these chapters emphatically stress the indispensability of kingship
for restoring civic order. Recall the ringing refrain of the final chapters of
Judges, ‘‘in those days there was no king in Israel; each man doing what was
right in his own eyes’’ (see, e.g., Judg 17:6; 18:1; 19:1; 21:25), which indicates
that monarchy is the solution for anarchy. Yet, Josephus carefully sidesteps
this implication, and projects the latter chapters of Judges in a different light.
By monitoring Josephus’s additional editorial moves, one can reconstruct his
bold exegesis which omits the pro-monarchic agenda of these biblical chapters,
and instead reinforces his political philosophy.

Josephus commences his narration of the final chapters of Judges with a
restatement of Judges 19, but he omits the opening pro-monarchic refrain, ‘‘in
those days there was no king in Israel...’’ (Judg 19:1). He likewise hardly cites
any of the material from Judg 17-18, thereby not only downplaying the
idolatrous sin of the Micah episode, but also eliminating two more citations of
the pro-monarchic refrain (Judg 17:6 and 18:1). Similarly, he never cites the
final pro-monarchic refrain capping the biblical episode (Judg 21:25), and in-
stead inserts his own statement about the rise of the Benjaminites. After next

19 The scholarly consensus is that the final chapters are a discrete biblical source. See,
e.g., Yairah Amit, ‘‘The Book of Judges: Dating and Meaning,’’ in Homeland and
Exile: Biblical and Ancient Near Eastern Studies in Honour of Bustenay Oded, ed.
Gershon Galil et al. (Leiden: Brill, 2009), 307. For more on the dating of this
source, see Cynthia Edenburg, ‘‘The Story of the Outrage at Gibeah (Jdg. 19-21):
Composition, Sources and Historical Context’’ (PhD diss., Tel Aviv University,
2003) (Hebrew). Interestingly, several early rabbinic texts also date these biblical
chapters to the beginning of the book of Judges. See Seder Olam 12, Eliyahu
Rabbah 11:57. See also Feldman, ‘‘Josephus’ Portrayal (Antiquities 5.136-174) of
the Benjaminite Affair,’’ 258-59.
A more specific scholarly hypothesis is that chapters 19-21 of Judges contains a
polemical attack on the house of Saul, and instead champions the Davidic dynasty.
See, e.g., Amit, ‘‘Book of Judges: Dating and Meaning,’’ 297-322; eadem, ‘‘Lite-
rature in the Service of Politics: Studies in Judges 19-21,’’ in Politics and Theopolitics
in the Bible and Postbiblical Literature, 28-40; Marvin Alan Sweeney, ‘‘Davidic
Polemics in the Book of Judges,’’ VT 47 (1997): 517-29. See also Gregory T.K.
Wong, ‘‘Is there a Direct Pro-Judah Polemic in Judges?’’ SJOT 19 (2005): 84-110.
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�Æ�Ǣł�œø��ÆØ���
Æ�����øØ-�Ø�Ø���)Æ�Ø
łÆœØ
Øæ�Ø�(7.

Æª�
�æº������øØ-�Ø�Ø���Æ��łºœ���Øø���ªł�Øœ,ø���ø�
���łæ
�	�łØ
	ØÆ	�
Ł�Æł2011,���Ø�Ø�º�œÆØ��
���łæºØ	�Ø
�ØŁ��øœ�ø
Æº�
���-��œ��ŁØ����øØ-�Ø�Ø���,���ł	�ØºØ	��:

	.�	Ø�Ø�
��łØ��ªØ;
Æ.Ø��ªł�Æ��ł������œ��-��œøØ�Ł��ł
����ÆłF�Ø��ł	�F�����øØ�

	��;
�.Ø�Ł��Æ��ł�øØŁœØœ����ºº��	�øł;
ª.Ø�ee"�œ
Ø�Ø��Ł"��
łØ�øÆ��Æł�łºØ���ø-��Ø�Ø���	Ø���œ	Ø�.

�A�ª�����æØ��,Ææ��������æ,ºØ��œ��Ø���Øø���øØ
�œø
�Ø����œ�Æ�Ø�
�æ���łØ�����ºØ���ø-�Ø�Ø���
��ł��ł������œ�Æ��ł��	-�
ÆØœ8.

	Æł��Ł��Æ�Ø��	��Ø�ø�ŁØ	Zœø�"�

5

5���æ�łØ�	æØłØ�Æ	ł��œ-�ÆłØœ�Æ�ªØ��œ	
ł�œÆ����ł	�	Æł��Ł��Æ�Ø��ł��æ��ł
"�ªØ�����
�œ	æØłØ�?ł��ł�œ���Øø�Æ�ł�œ���	�øł����ª����ÆØøł	�"XGFZ
NCK\FSGFZ17,140)2015(.º�Øø����Æ�	�ł��,���F�œ���Æª�ø�	
ł���Æ�Ł��
���øØ-��Ø�Ø���Æ�ł�œ��Øœ�øØ
��-ª�œ�ł
ÆØ�œł�ø��ŁØ�.

6ł	�,��ø�:Michael Tonry, The Failure of the U.S. Sentencing Commission’s
Guidelines, 39 CRIME & DELINQ. 131 (1993).

7ł	�,�ª����:Saundra Torry, Some Federal Judges Just Say No to Drug Cases,
WASH. POST, May 17, 1993, at F7.

8�Æ�ø���:‘‘Sentencing data and interviews with prosecutors and defense attorneys
indicate that mandatory minimum penalties that are considered excessively

severe tend to be applied inconsistently’’.ł	�:REPORT TO THE CONGRESS: MAN-

DATORY MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 368 (2011),



ª��œ	���ø�����ÆØøł	�Æ��ł�Æł�ł��
ª-�ø��Øœ.ª�
�A�ª�
��ØÆ�łØœ�Æ
Ø�œ�ªØ�Ø�œ���Øø���ŁØ���Æ�ÆłF�Ø�,ø�œ�łæ�Æ��Æ�Æł

2015,�œ��ªÆ���łø����øØ-�Ø�Ø����æ��Ø��,�
Æ�ºØZ

"ºº��,Øø��Ø����
ÆØ�œ���øØ����łF���ÆØł�œ,øº����ø
���łØ�
ø���ÆØœ��ø�Ł��œ	Ø�	œ���Øø���
ł�����Ø��
)Æ�
łØ�Æ����ÆØł�Æ����Æł��œ
œ��ø��
��ł�(���Łł�œ
���Øø��	
ł�œ.Æ�
łØ��
łØ�Ø�Æ��œø
�����ø�����Øø
��������øØ����łF�	��œ��ŒÆ����º��,����ºØØ����
Æ��Ø�ł��œ���Øø�������œÆ�ÆØł���ª���,�Øª�º��Ø��
���ª
�œø�œ������øØ�ø
ł���
��	�����ø����łØ�����,
�����œ��ø��łœø�	Ø��ı���ø���łØ,Æ�œ	�������œ
��Ø�."9

	�����ł�œ�	œØø����øØ-��Ø�Ø�����œ��ºØ�.����ł�	Ø�a����øÆł�ł
�
Æ���ł	ø�ø�����ø��ª
��łœØ�Ø�œł����øØ�����Ø�.�øØŁœ�,���ø-
�Ø�Ø����ø
�	œª�œ��ØÆ�ł��ª�Ǣł�œ
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57. Mistakes Regarding V’sein Tal U’matar Li-verachah

Where one realized his error If one did not recite1

v’sein tal u’matar li-ver-
achah in the winter2

If one recited1 v’sein tal
u’matar li-verachah in the
summer3

Before mentioning God’s Name
at the end of the blessing
mevarech ha-shanim

Return to the words v’sein
tal u’matar li-verachah

Return to the words Bareich
aleinu, and recite the She-
moneh Esreh from there9

After mentioning God’s Name
but before reciting the words
mevarech ha-shanim

Continue until the words ki
Attah shome’a in Shema
koleinu. Recite v’sein tal
u’matar li-verachah there4

Say lamedeini chukecha,5

and return to the words
Bareich aleinu9

After reciting the words me-
varech ha-shanim but before
reaching the words ki Attah
shome’a in Shema koleinu

Continue until the words ki
Attah shome’a in Shema
koleinu. Recite v’sein tal
u’matar li-verachah there4

Return to the words Bareich
aleinu, and recite the She-
moneh Esreh from there9

If one remembered after
mentioning God’s name pre-
ceding the words Shome’a
tefillah

Say lamedeini chukecha,
recite v’sein tal u’matar li-
verachah, and continue
from ki Attah shome’a6

Return to the words Bareich
aleinu, and recite the She-
moneh Esreh from there9

After finishing Shema koleinu,
but before beginning Retzei

Recite v’sein tal u’matar li-
verachah, and continue with
Retzei7

Return to the words Bareich
aleinu, and recite the She-
moneh Esreh from there9

After begining Retzei Return to the words Bareich
aleinu8

Return to the words Bareich
aleinu, and recite the She-
moneh Esreh from there9

After reciting the words yiheyu
l’ratzon imrei fi, at the end of
the passage Elokai netzor, even
without having taken the three
steps backwards10

Repeat the entire Shemo-
neh Esreh

Repeat the entire Shemo-
neh Esreh

1. If one is not sure if he recited the Shemoneh Esreh with the correct change (i.e. v’sein tal u’matar li-verachah
during the winter, or omitting it during the summer), the rule is as follows. Within the first thirty days of
implementing the change one assumes he recited the Shemoneh Esreh without the appropriate change. After
the first thirty days, one assumes he recited the Shemoneh Esreh with the appropriate change (S.A. 114:8). One
who is sure he intended to recite the Shemoneh Esreh with the appropriate change, but some time after
praying cannot remember if he actually recited the Shemoneh Esreh correctly does not have to repeat the
Shemoneh Esreh. However, if one is in doubt immediately after praying, he must repeat the Shemoneh Esreh.
(M.B. 114 [38]). 2. S.A. 117:4-5. 3. S.A. 117:3. If one is in an area of the world that needs rain in the summer, see
117:2. 4. See M.B. 117 (15). 5. This is Tehillim 119:12 Baruch Attah Hashem lamedeini chukecha. By completing
the sentence Baruch Attah Hashem with the final words of the verse (lamedeini chukecha) one recites a verse
from Tehillim rather than mention God’s Name in vain (see M.B. 422 [5]). 6. M.B. 117 (19). 7. S.A. 117:5. 8. Ibid.
9. M.B. 117 (14). See also the Be’ur Halachah in 114:4 beginning with the word v’im. 10. M.B. 117 (18).
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