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1 The Catholic Concept of Family

1.1 Grounded in Natural Law

The Roman Catholic Church seems determined to protect marriage and the family as universals and to defend both concepts against the finding to be contingent concepts. On the contrary, Catholic teaching and law, on the contrary, support marriage and the family as universal concepts. This understanding has a theoretical foundation. As both, marriage and the family, according to Catholic doctrine, have their roots in natural law, the magisterium regards them as expressions of God’s will for God’s creation with regard to mating and procreating. As concepts which derivinge directly from God’s will for the whole of humanity, “marriage” and the “family” are regarded as natural concepts which may be perceived by all of humanity with their use of reason. Hence, the Catholic Church not only understands its concepts of marriage and the family as binding on for all Catholics, but as binding on for all of humanity.  who Specifically, they apply to anyone who is able to might perceive the truth of the Catholic doctrine onn marriage and the family as reasonable and therefore as suited to serve humanity and of all cultures  and at all times. According to Catholic teaching, humans all over the globe might use their reason to come to discover that family is a natural community,[footnoteRef:1] endowed with natural rights and duties,[footnoteRef:2] such as the duty of parents to procreate, morally educate, and spiritually form their children, and the duty of children to obey their parents.[footnoteRef:3] In the following sections, I will examine more closely shed some more light on the question of what are the universal aspects of marriage and the family which human beings might can supposedly perceive with their reason as elements of natural law in the following sections.	Comment by Christopher Reid: concepts against the finding that they are contingent concepts.	Comment by Christopher Reid: As the institutions/concepts of marriage and family, according…	Comment by Christopher Reid: for His creation….	Comment by Christopher Reid: which can be perceived by all of humanity through the use of reason. 	Comment by Christopher Reid: Note: “may” and “might” are somewhat ambiguous, suggesting a choice is involved. I believe the sense is rather an ability, thus “can.”	Comment by Christopher Reid: all over the globe can/are able to discover through reason that

or: ..have the potential to discover…  [1:  Cf. Catechism no 2207.]  [2:  Cf. Catechism nos 2214–2231.]  [3:  Cf. Catechism no 2221.] 



1.2 A Heterosexual Union

First of all, Catholic teaching understands marriage as the universal fundament of the family. Marriage is defined as a heterosexual union between one woman and one man which is open to children. The Catechism further definesstates:, “A man and a woman united in marriage, together with their children, form a family” (no 2202). John Paul II, in a similar vein, spoke of the family as a reality “founded on marriage, in which the mutual gift of self by husband and wife creates an environment in which children can be born and develop their potentialities, become aware of their dignity and prepare to face their unique and individual destiny.”[footnoteRef:4] The magisterium understands the love between the spouses and the love between the family members as the glue that holds together both marriage and the family. The family, thus, is regarded as a social community, yet not one based, however, on contractual relations as many other social entities, but on the natural bond of love. Love, in any case, is not as a feeling but a commitment.[footnoteRef:5] The love of the spouses love for each other, which glues together the family, is supported by the parents’ fidelity and the indissolubility of their marriage.	Comment by Christopher Reid: open?

perhaps: 

…, in which there is a potential for procreation/for having children.	Comment by Christopher Reid: ? 

..is not to be understood as a feeling, but a commitment. 	Comment by Christopher Reid: unclear. 

…is supported by their fidelity as parents and the…. [4:  John Paul II: Centesimus annus, no 39, in: Acta Apostolicae Sedis 83 (1991), pp. 793–867, at p. 841.]  [5:  E.g. Catechism no 2201; John Paul II: Address to the Tribunal of the Roman Rota, no 3, www.vatican.va/content/john-paul-ii/en/speeches/1999/january/documents/hf_jp-ii_spe_19990121_rota-romana.html; last accessed 29.9.2021.] 

We may easily see thatClearly, the church concepts of marriage and the family are traditional conceptions and that also reflect typical Wwestern traditions of “marriage” and “family.” Hence, to discover conflicts deriving from understanding marriage as a union between one woman and one man, it we do not even haveis not even necessary to contrast  to confront the ecclesiastical doctrine with modern secular law to discover conflicts deriving from understanding marriage as a union between one woman and one man. Indeed, church doctrineIt has also faced criticism within the also been met with criticism in church. Theologians and canonists from Africa, for instance, have criticized condemned church doctrine for its narrowness and its incapacity to see recognize the goodpositive attributes in broader concepts of marriage and the family. With regard to marriage as regulated in canon law and in particular in the legal cCode of the church, the so-called Code of Canon Law, legal scholar Steven Bwana outrightly statesstates bluntly:, “There is nothing in the Code which is more touchy for most Christians in Africa than marriage.”[footnoteRef:6] Bwana gives several examples where ecclesiastical marriage doctrine and canonical marriage law conflict with African values and customs. He refers for instance to the role of polygamy as a social reality in some African areasregions. In a similar vein, systematic theologian Robert Schreiter criticizes the one-sided Wwestern view to of regard polygamy as largely as an issue of male dominance over women and of sexual exploitation. , whereasI it might could also be viewed as an instrument of that providesing for women and their children and giving themsome measure of  some economic security, particularly in rural areas.[footnoteRef:7] Bwana also criticizes the narrow focus of canon law on the spouses as partners in marriage. This , which tends to ignore the role of the parents as essential for marriage in many African cultures. He gives theAs an example, he cites  of the marginalized role which the parents play in Catholic wedding rites. Whilelst many African Catholics have embraced the essential Catholic principle of the spouses’spousal consent, as Bwana finds, it is a sticking point n obstacle for many that the parentals’ consent does not play a part in the canonical rite, at least not for marriages between adult spouses.[footnoteRef:8] Missiologist Aylward Shorter criticizescriticizes:, “The Code emphasizes the Western, nuclear concept of the family.”[footnoteRef:9] In doing so, it misses omits marriage and family concepts that go which go beyond the nuclear concept, in which  of a women and a man who form a union open for the purpose of begetting of children.	Comment by Christopher Reid: too strong? 

…to downplay/overlook [6:  Bwana: The Impact of the New Code in Africa, pp. 103–109, at p. 105; cf. Mwaungulu: Possibilities of Inculturating the Roman Law in Africa, pp. 81–87, at p. 82.]  [7:  Cf. Schreiter: Constructing Local Theologies, p. 2.]  [8:  Cf. Bwana: The Impact of the New Code in Africa, pp. 103–109, at pp. 105–106.]  [9:  Shorter: Toward a Theology of Inculturation, p. 69.] 



1.3 Openness for Children

Many African Christians, in any chowever, are very receptive to ase, receive well of the ecclesiastical doctrine with regard to  to its connection between marriage and procreation. According to church doctrine, the marital union between a woman and a man is regarded as the primordial unity from whichwhich brings about the  derives the “family..” This idea is connected tied towith the biblical story of creation:, where God, after having made humankind as woman and man, advised man and woman them to multiply. The passage in Genesis 1:28 reads as follows:, “God blessed them, and God said to them, ‘Be fruitful and multiply, and fill the earth and subdue it’…” Inspired byBased on this biblical narrative, the church understands procreationing as God’s plan for humanity. The union between a woman and a man is destined intended for the procreation of offspring. Ecclesiastical teaching, thereforeaccordingly, calls family a “sanctuary of life”[footnoteRef:10] andor “the heart of the culture of life.” The church and even sets it apart anddistinguishes it  contrasts it withfrom modernity’s “so-called culture of death,” –  a culture which promotes abortion, euthanasia, and shows a general ignorance of about the sanctity of human life.  [10:  John Paul II: Centesimus annus, no 39, in: Acta Apostolicae Sedis 83 (1991), pp. 793–867, at p. 842.] 

Following church doctrine, the law defines as a marriage as the union between a woman and a man which “is ordered by its nature to the good of the spouses and the procreation and education of offspring” (canon 1055 §1 CIC/1983). Couples who positively exclude that the good of procreation when contracting their marriagemarrying, consequently do not therefore have a valid marriage contract validly (cf. canon 1101 §2 CIC/1983). The openness for children is constitutive of a valid marriage. According to ecclesiastical teaching, this openness also entailsimplies the basic fundamental capacity to procreate and thus the , hence the spouses’ capacity to have sexual intercourse. Due to thisI, impotence at the time of contracting the marriage consequently , invalidates that marriageit (cf. canon 1084 §1 CIC/1983). . However, Ssterility however does not (cf. canon 1084 §3 CIC/1983). Whenever If couples are capable of having sexual intercourse, the church regards them as providing meeting the basic precondition of having childrenprocreation. ; Wwhether ether or not a child-bearing relationship is this is then in fact possible or not does not affect the marriage’s validity of that marriage. 	Comment by Christopher Reid: positively? 

deliberately, consciously 	Comment by Christopher Reid: openness to children? 

e.g. https://kcsjfamily.org/married/fertility-awareness-and-natural-family-planning-nfp/discerning-openness-children
Most Iinterestingly, this regulation has also been contested by African theologians and canonists. They  who have observedargue that for many African couples having children in their marriage is of essential importance. Steven Bwana thus mentions the opposition of many African Catholics to the fact that sterility is no, according to canon law, is not a reason to invalidate  ground for invalidity aof marriage. For them, a marriage without children hardly seems valids according to canon law, as begetting children from a marriage is a crucial aspect for many African couples so intimately connected with their understanding of marriage that they can hardly imagine a valid marriage without children.[footnoteRef:11] In a similar vein, theologian Peter Hebblethwaite notesd that many African Catholics refuse to marry in canonical form and prefer a traditional customary marriage over a canonical one, as they do not feel the canonical church’s view of marriage rto present theieflectsr their own understanding of marriage as a gradual process involving  ranging over several steps from betrothal to the child birth of children. Benezeri Kisembo, Laurenti Magesa, and Aylward Shorter likewise emphasized this problem in their book African Christian Marriage.[footnoteRef:12] [11:  Cf. Kisembo/Magesa/Shorter: African Christian Marriage, pp. 24–25; Bwana: The Impact of the New Code in Africa, pp. 103–109, at pp. 105–106.]  [12:  Cf. Kisembo/Magesa/Shorter: African Christian Marriage, p. 22.] 



1.4 Sinful Extramarital Sex

Hence, whilest for many African Catholics one major problem oftake issue with  the church’s understanding of  teaching and law on marriage consists of the fact that the church understands marriage as a couple constellationspousal union open for children, but not necessarily involving children, Catholics of the northern hemisphere, at present, rather discuss of whether thequestion whether the heterosexual constellation aspect of the Catholic concept is convincingstill tenable. And theyMoreover, they question the spouses’ necessary openness for children as essentially constitutive of marriage by arguing that the church should allow Catholic couples to decide for themselves. Yet, theThe magisterium, however, remains is obviously fairly reluctant to cut the stringsever the link between marriage and procreation. It regards only only those sexual relations between individuals as legitimate which are open to procreation and  and condemns s all sexual acts which cannot—at least potentially—result in the generation of childrenoffspring. The magisterium thus , for instance, often mentions cites this as main reason as the main argument why it finds homosexual sex is sinful. As homosexual sex is not naturally open to theis not conducive to procreation,  begetting of children, it stands under the strong suspicion towould seem to merely serve merely a couple’s pleasure. The official church, Iin that this respect, the church stillofficially still follows Augustine’s view on that all sex being is sinful when not justified by a good cause, such as the procreation begetting of offspringchildren.[footnoteRef:13]	Comment by Christopher Reid: What about US Catholics?
 
Western Catholics…
	Comment by Christopher Reid: …they question the necessity of the spouses’ openness to having children, arguing that the church should allow Catholic couples to decide for themselves.  [13:  Cf. Augustine: De Genesi ad Litteram Libri Duodecim, book 9, chapter 7, no 12, in: Patrologiae Latina 34, pp. 246–485, at p. 397; idem: De bono coniugali, chapter 24, no 32, in: Patrologiae Latina 40, pp. 373–396, at p. 394.] 

From Tthis teaching on marriage and the family necessarily follows gives rise to the question of who is capable of entering a marriage according to the Catholic magisterium. Following church its doctrine,  on marriage and the family, the official church has traditionally regarded homosexual couples have traditionally been regarded as incapable of marrying with the argument that those partnerships would because they lack the essential “interpersonal complementarity”[footnoteRef:14] of the heterosexual spouses on a physical and psychological level. The In consequence, the church has thus traditionally not only excluded homosexuals from marrying,  in church. And but it has also strongly opposed changes in secular legislation allowing , allowing homosexual couples to enter civil marriages. Following from that is thatCorrespondingly,  the church has also regarded homosexual partners as being incapable to of start establishing a “family,” in the Catholic sense of the word. [14:  John Paul II: Address to the Tribunal of the Roman Rota, no 5, www.vatican.va/content/john-paul-ii/en/speeches/1999/january/documents/hf_jp-ii_spe_19990121_rota-romana.html; last accessed 29.9.2021.] 

SSome observers have recently currently found to sense a little wind of identified a change in the Catholic debate. , as Comments on homosexual partnerships from the the current pope made some comments on homosexual partnerships which one might interpret ashave been viewed as signaling an adjustment of to traditional teachingdoctrine. In the an interview included in the 2020 documentary movie Francesco, Pope Francis, for instance, states the followingis quoted stating:, “Homosexuals have a right to be a part of the family. They’re children of God and have a right to a family. Nobody should be thrown out, or be made miserable because of it. What we have to create is a civil union law. That way they are all legally covered. I stood up for that.”[footnoteRef:15] Some voices celebrated Francis’s statement as a first step of toward a doctrinal change on marriage and the family. Others, however,  suggested that the pope probably supports civil unions for homosexuals precisely to prevent them from entering marriages. The Vatican, in any case, was quick to state that Francis’s words were taken out of context and that he and to declare that he did not intend to change the traditional doctrine. The Secretariat of State even went so far as to send out a n explanatory note to the nuncios, clarifying explaining that Francis was misquoted by the movie makers, who  by assemblingpieced together two different interviews together.[footnoteRef:16] While it is impossible to tell exactly what motifs move Francis when he uses interviews to make his often slightly erratic statements, his attitude towards sexuality in general, including issues of homosexuality and gender, has been ambivalent to say the least. I cannot truly see that Francis’s position on marriage and family is in any way parting from the traditional teaching.[footnoteRef:17] Whilst he sounds more pastoral and less doctrinal than his predecessors on matters sexual from time to time, he has given us no reason to assume that he truly wants to adjust ecclesiastical doctrine to integrate homosexual couples into the church concept of marriage. And neither has he given any good reason to assume that he wants to open up the ecclesiastical concept of family to integrate non-married couples with children. This is the case, because the church not only ties morally acceptable sex to the potential openness of a partnership for children, but also connects it with marriage. According to Catholic doctrine, , there is no sexual act is justified outside marriage. Therefore, sex between heterosexual, yet unmarried heterosexual couples is regarded to be as similar sinful asjust as sinful as  homosexual sex. 	Comment by Christopher Reid: I would shorten this sentence: 

Francis’s attitude towards sexuality in general, and homosexuality and gender in particular, has been ambivalent to say the least. 	Comment by Christopher Reid: This personal reflection seems better off in a footnote. 	Comment by Christopher Reid: Again, this fairly subjective reflection seems like it should go into a footnote. It also merely underscores your more objective point that he has been ambivalent. 	Comment by Christopher Reid: Picking up from earlier sentence: 

Francis’s attitude towards sexuality in general, and homosexuality and gender in particular, has been ambivalent to say the least. This is unsurprising given that the church… [15:  Internet source: www.reuters.com/article/pope-film-homosexuals-idUSKBN27706J; last accessed 29.9.2021.]  [16:  E.g. www.catholicnews.com/pope-not-changing-church-teaching-on-gay-unions-secretariat-of-state-says/?fbclid=IwAR24dgMBJr0CdBkciLVFrkonp2q9KGW9wMdQJj0opP6kIy9jpXn0vMQet2Y; last accessed 29.9.2021.]  [17:  For a different opinion cf. Massingale: Beyond ‘Who Am I to Judge?’, pp. 170–183. Christian Ethicist Bryan N. Massingale argues that Francis and his statements clearly represent a shift of the official ecclesiastical teaching on LGBTQ issues. Massingale identifies three points where this development becomes visible, first, in Francis’s using a different and less derogatory semantics to refer to homosexuality, second, in his recognizing homosexuals as spiritual individuals, third, in acknowledging that they serve as spiritual leaders of Christian communities. As these acknowledgements part from the traditional way of referring to homosexuals, Massingale is certain that Francis’s approach signals fundamental change. He states, Pope Francis’s intervention is not only a shift in tone or a mere pastoral overture to gay Catholics. […] I argue that it constitutes a doctrinal development” (p. 175). I am less certain of that. Whilst I find Massingale’s argument very convincing in many respects, I have come to find Francis’s shifting from a more doctrinal tune to a more pastoral to be more of a strategy of “camouflaging” the traditional teaching than of truly changing it, making classical doctrine sound more agreeable to modern Catholics without changing an inch of the doctrine itself. Francis, in any case, has not brought any recognizable change on none of the pressing issues that are on the table. He has not brought any notable change with regard to contraception, teaching on marriage and sexuality, the role of women in church and particularly the issue of female ordination, the power relations between clerics and lays, the role of the pope in Catholicism, etc. Whilst he has commented on these issues repeatedly, he has not initiated any effective legal and structural changes on these issues.] 

The magisterium, in any case, is less good in defining why woman and man as destined to procreate only within marriage. There is not much talk about marriage in the creation myth of Genesis. Hence, we are left rather clueless why it is not clear why procreation , as much as it might seem natural for women and men, is actually a task which, according to church doctrine, intrinsically belongs to marriage. With regard to the church concept of the “family,” this leaves usone also wondersing why the family, according to ecclesiastical doctrine, is only “a man and a woman united in marriage, together with their children.” There seems to be something an aspect here ofin the institutional control:  Marital of partnerships by marriage, which tames the sexual relations between women and men,  and makinges them less sinful, according to church doctrine. However, it is rather an open question why it is by no means obvious why marriage as an institution, according to ecclesiastical teaching, is should be capable of transforming transforming “mortally sinful” sex between unmarried women and men, which is traditionally regarded as an act of mortal sin, intointo a legitimate act which that follows God’s plan for humanity.ty… However, I will refrain from Rather than speculateing about the reason whyon this transformational power of marriage, I will is attributed with the magical quality to change the very same act from being utterly sinful to corresponding with God’s will for God’s creation at this very point to continue with my to observations examineof how Catholic doctrine defines “family.”	Comment by Christopher Reid: less good? 


does not explain very convincingly why women and men are destined to only procreate within marriage.


1.5 Nucleus of the Social

The The church concept of “family” is much influenced by the lineis defined by line that doctrine draws between marriage, sex, and procreation.  According to ecclesiastical doctrine, As the church connects family with marriage, couples living outside a valid marriage are incapable of being the nucleus of a “family” in the truest sense, according to ecclesiastical doctrine. In a similar vein, as just as the church it has opposed opening upextending “marriage” to include homosexual partners, it the church has also traditionally opposed the equal treatment of non-married heterosexual partners with children in state legislation. The concern has been is that thisn, as this would weaken the Christian model of the family. To campaign for thepromote the Christian model of the family, the magisterium has branded the idea of a non-married partnerships ans erroneous concepts. According to ecclesiastical doctrine, non-married partners with children represent a false understanding of both individual freedom and a false understanding of theirthe partnership as a private matter. , whereas marriage and the family, Iif understood correctly, marriage and the family are in fact to be regarded have to be regarded as social entities,  and not as private issues. Here, the church connects brings together its teaching family and social doctrines. on the family with its teaching on the social. IThe t regards the family is consideredas a natural entity deriving from the marital union of a woman and a man, which is n as the primary cellnucleus of society.[footnoteRef:18] The familially is exemplary a prototype of the social. Therefore, it has priority compared toover society and the state, which are both in service of the family. The Catechism maintains with regard to the family:, “This institution is prior to any recognition by public authority, which has an obligation to recognize it” (no 2202). Hence, it is the duty of the political community to protect the family.[footnoteRef:19] Married Christians are called to “to defend the dignity and lawful autonomy of the family”[footnoteRef:20] vis-à-vis the political community and the state.  [18:  E.g. Second Vatican Council: Apostolicam actuositatem, no 11, in: Acta Apostolicae Sedis 58 (1966), pp. 837–863, at p. 848; Catechism no. 2207.]  [19:  Cf. Catechism, no 2211.]  [20:  Second Vatican Council: Apostolicam actuositatem, no 11, in: Acta Apostolicae Sedis 58 (1966), pp. 837–863, at p. 348.] 

The magisterium also regards the family as the primary cell of the church. Itt even speaks of the family as a “domestic church”[footnoteRef:21] or “domestic sanctuary of the Church.”[footnoteRef:22] . It regards of the Pparents are regarded as primary essential instances means forof their children’s educationng  and their children and of providing them with a Catholic-based instruction education (cf. canons 226 §2, 774 §2, 793, 798 CIC/1983), “to educate them by word and example for the Christian and apostolic life.”[footnoteRef:23]. Hence, theThe family is therefore both a service to the church and to the political community. The latter is, which is reflected in the specific duties of Christian families, which serveing ecclesiastical purposes as well as general social purposes. As the Second Vatican Council explained, Those the specific duties of the family include:, as the Second Vatican Council defined, 	Comment by Christopher Reid: I’m not sure why you don’t use „nucleus” as in the subheading. 

nucleus of… [21:  Catechism no 2004.]  [22:  Second Vatican Council: Apostolicam actuositatem, no 11, in: Acta Apostolicae Sedis 58 (1966), pp. 837–863, at p. 348.]  [23:  Ibid, at p. 847.] 

“[…] the adoption of abandoned infants, hospitality to strangers, assistance in the operation of schools, helpful advice and material assistance for adolescents, help to engaged couples in preparing themselves better for marriage, catechetical work, support of married couples and families involved in material and moral crises, help for the aged not only by providing them with the necessities of life but also by obtaining for them a fair share of the benefits of an expanding economy.”[footnoteRef:24] [24:  Ibid, at p. 348.] 



2 Marriage and Family in Church and State

At first, sStudying church concepts of marriage and the family might seem to to us to have a retrospective qualitquality. Such an analysis is necessarily ay, llooking back intoat a time when where binary concepts of women and men and their respective roles were keypredominated and where women and menboth genders were forced to couch their sexual relations into institutional frames as predefined bypredetermined by  God, the church, and the state. Luckily,But times have changed, and . However, comparisons of ng church and state concepts of marriage and the family, as however different as they are, also give proof of reveal some striking similarities. To  I want to showillustrate this, I will  by referenceing German marriage law by way of example. According to Bboth legal orders, secular German law and canonical marriage law, understand marriage marriage is as an institution that is regulated by the law (cf. section 1353 of the German Civil Code; canons 1055 §1, 1057 §2, 1096 §1 CIC/1983). A It marriage comes into being through the partners’ consent (cf. section 1310 subsection 1 German Civil Code; canons 1057, 1095–1107 CIC/1983). It creates establishes a lifelong bond between the spouses (cf. section 1353 subsection 1 German Civil Code; canons 1055 §1, 1056, 1134, 1141 CIC/1983). Whilest canon law relies is based on the indissolubility of marriage both internally and externally—albeit with several exceptions with regard to the external indissolubility of marriage (cf. canons 1141–1150 CIC/1983)—, German marriage law allows for a divorce, hence understanding marriage as internally indissoluble by the spouses while allowing divorce courts to divorce the union (cf. section 1564 German Civil Code). Marriage, Aaccording to most legal orders, marriage is restricted to including only two persons. The partners therefore must also regularly be unmarried upon entering marriage (cf. section 1306 German Civil Code; canon 1085 §1 CIC/1983). There is someSome disagreement exists as to of whether the partners must be of opposite sex to enter marriage. Whillset many secular orders have come to allow for partners of the same sex to enter marriage over the pastin recent years, couple of years, canonical marriage law, as already mentioned,again, still defines marriage as a union only between a woman and a man (cf. canons 1055 §1, 1057 §2 CIC/1983), hence, excluding same-sex partners from the concept of marriage. 	Comment by Christopher Reid: Simply: 

While canon law is based on the indissolubility of marriage, German marriage law allows for a divorce.


I would put this part in a footnote: 

both internally and externally—albeit with several exceptions with regard to the external indissolubility of marriage (cf. canons 1141–1150 CIC/1983)—, 

Also the meaning of “internally and externally” is not clear. 	Comment by Christopher Reid: Perhaps: 

German marriage law allows for a divorce. Marriage here is internally indissoluble by the spouses, but the union can still be dissolved by the divorce courts (cf. section 1564 German Civil Code). 
With regard the family, article 6 section 1 of the German Basic Law emphasizes the obligation of the state’s need to submit subject marriage and the family to special protection. Article 6 section 2 underlines that parents enjoy a “natural right” of care and upbringing of their children – this is —one of the last explicit relicts of expressly stated natural law thought theory in German statute law. It is the parents’ primary duty to care for their children. The Basic Law introduces the state as a secondary instanceinstitution that, watchesing over the parents while they exercise their parental rights and duties. Similarly, in This is similar in canon law. According to canon law it is the natural right and primary duty of parents to nurture their children physically, morally, and spiritually (cf. canons 226 §2, 774 §2, 793, 798 CIC/1983). In this case, the, with the church as ais secondary instance institution supporting the parents (cf. canon 794 CIC/1983). Section 5 of article 6 of the German Basic Law grants equal rights to children born outside of marriage with those born within marriage. Canon law, however, does not provide have an equivalent regulationprovision. HoweverOn the other hand,, as it since canon law, unlike the old law, does not connect ascribe any more disadvantages with to being born outside of marriage, it effectively as did the old law, canon law in fact treats individuals born inside and outside of marriage equallythe same. 	Comment by Christopher Reid: In English, we don’t used the would “instance” in the sense of “Instanz.”


3 Church Concepts in the Secular State

The obvious similarities between state and church concepts of marriage have historical reasons. They  and are grounded not least grounded in the fact that many concepts of secular law have their roots in ecclesiastical law, particularly with regard to marriage and the family.[footnoteRef:25] It was a rather arduous task for the modern nation states to free the institutions of marriage and the family  from their ecclesiastical embrace and to integrate the mattersthem into secular legislation and adjudication. In Germany, several historical incidents such as the “Kölner Ereignis” and the “Kulturkampf” were key moments of conflict between the state and the church with regard to their legal competency purview over these matters of marriage and the family. The German state, in any case, was not fully able to entirely successful to claim aclaim its secular competency prerogative for these issues before the second half of the nineteenth century. Adding to thisMoreover, the German state never fully took over the issues of marriage and the family. Instead, it developed its owna law adding to and standing besideto supplement the traditional canonical approach to marriage. In Germany, civil marriage is has been obligatory since 1875 for those couples who wishwho want their union to be acknowledged as a civil marriage.[footnoteRef:26] Religious ceremonies do not have any civil effectssignificance. The situationis is obviously different differs in those legal orders where the state provides optional models, allowing where the couples to can decide if they wish toprefer to enter a civil marriage by choosing means of a secular or a religious ceremony. With its so-called “concordat marriage,” Italy, for instance, with is model of so-called “concordat marriage,” allows Catholics to enter a canonical marriage in church which at the same timesimultaneously constitutes a valid civil marriage. At the same time, oOther states,  in any case, do not even provide have a secular marriage formmodel. Israeli marriage law thus  only provides the religious form to of enter a marriage, which is also valid according to civil law. Whilest the state of Israel accepts secular marriages or registered partnerships entered into abroad, it does not provide offer a separate n own secular form option for of entering a marriage or a registered partnership.	Comment by Christopher Reid: They are grounded not least in the fact that many concepts of secular law have their roots in ecclesiastical law.


, particularly with regard to marriage and the family  seems redundant. 	Comment by Christopher Reid: took over? 

…never fully asserted its authority over the issues of marriage and family.  [25:  E.g. Becker: Spuren des kanonischen Rechts im Bürgerlichen Gesetzbuch, pp. 159–169, at p. 167–168.]  [26:  Cf. Deutsche Bischöfe: Die kirchliche Trauung bei fehlender Zivileheschließung, in: Amtsblatt für das Bistum Limburg 2008, p. 123.] 

The For its part, the German system , in any case, provides a dual regulation. Marriages in Germany exist as both civil and as religious realitiesinstitutions. Civil marriage and family issues are part offall under secular jurisdiction; religious marriage and family matters, on the contraryby contrast, are part of the religion’s’ jurisdiction. The German state explicitly refrains from touching upondealing with the issue of ecclesiastical marriage. Section 1588—the so-called “Kaiserparagraph” (“Emperor’s Section”)—of the German Civil Code reads:, “The church duties with regard to the marriage are not affected by the provisions of this division.” One has to noteIt is worth noting though, that in the past aa previous regulation existed which blurred the boundary between the secular and the ecclesiastical sphere. Until 2008, sections 67 and 67a of the German Personal Statute Law contained a regulation which prohibited and penalized religious marriages without for not entering into aa civil union prior to the religious ceremony. This relict from “Kulturkampf” had provedn to be highly conflictivegreatly conflict with religious freedom. The regulations provisions were eventually abolished;, individuals may now enter into a merely religious marriage if they wish to do so. These mere strictly ecclesiastical marriages, in any case, have no legal effects relevance under civil lawwhich transcend the ecclesiastical sphere, as they do not reach into the civil sphere. Therefore aA valid recognized ecclesiastical marriage therefore does not produce any results with regard to secular marriage and family law, heritage law, or tax law. In consequence, Ccouples, then, who want to profit benefit from the civil institution of marriage need tomust enter into a civil marriage. As mere religious marriages alone do not come with thosebear the legal effects advantages attached to civil marriage, the Catholic authorities , most interestingly, do not in fact encourage Catholics to marry only in the church. Couples who only wishpreferring to only enter only into a canonical marriage even require the bishop’s permission (“nihil obstat”) to do so. This The purpose here iswants to ensure that they couple knows of the consequences of having merely entering a religious union. The Catholic bishops also wish encourage Catholics spouses to be bound bybind themselves to secular maintenance law prior to the religious ceremony, for t, as hey are in strong agreement that exthey wish former- partners and children to beneed the legally securitye of the law’s with regard to maintenance issues provisions for social reasons. The As the bishops are therefore well aware that of the social limitations of canon law does not provide a reliable basis to settle maintenance issues, even though it does contain some norms on support obligations (cf. canons 1148 §3, 1154, 1689 CIC/1983), they seek to bind the Catholic spouses to secular law.  Therefore they strongly endorse to enter civil marriages prior to the religious ceremony. Hence, as one might find in this context, the German bishops appear to acknowledge the merits of secular marriage law and want to secure them for Catholicstheir congregation, too. This shows that the dual concepts of church and state marriage today is less conflictive a source of conflict than it used to bein the past and viewed more of an additive model. Whilst cThus despite past disagreement on the issue of institutional authority regarding family and marriage, hurch and state used to compete over the competency with regard to marriage and the family in the past, the church leaders authorities have come to understand the merits of civil marriage and family concepts. In current practice in Germany, hence the relationship between religious and civil marriage is accordingly now less that ofabout  two competing institutions than an s and more that arrangement of a gradual understanding which in which marriage is perceived iperceives of the religious marriage in terms of a religious solemnization of an existing civil union.	Comment by Christopher Reid: Federal German law explicitly….	Comment by Christopher Reid: correct? I couldn’t confirm this. 	Comment by Christopher Reid: A recognized ecclesiastical marriage therefore has no consequence for secular marriage and family law, …	Comment by Christopher Reid: probate law


and family, probate, or tax law	Comment by Christopher Reid: Again, my apologies for editing out longer segments of text. What I removed seemed redundant. 	Comment by Christopher Reid: …more an important supplement. 


4 Conclusion

With its dualism of state law and ecclesiastical law, the Germany’s dualistic approach of tolerating church concepts and church law on marriage and the family within the secular state effectively seems to be an adequate approach, allowsing religions to practice their religious freedom by providing their own law on the issue, while keeping this law at distant and apart from the secular regulations. Hence, the secular state allows religious concepts to exist under its roof, yet without drawing any own legal consequences from the religious institutions. This indifferencedivision not only , as I find, is an appropriate approach to signals the separation of church and state, while but accepting the fact that acknowledges that the religions can provide their own regulations on marriage and the family as part of their institutionalwithin the framework of religious freedom existing in a within the frame of the plural society and the secular state. 	Comment by Christopher Reid: …effectively ensures that religions can freely provide their own laws, while keeping them wholly distinct from the civil sphere. Hence, …	Comment by Christopher Reid: …, without there being any legal repercussions.   
That state law is a frame for the plural concepts of marriage and the family implies that the state is open to  tolerate plural approaches to marriage and the family in society. However, this only true , but does so only insofar as these approaches do not fundamentally conflict with state law. As the title of my this article rightly suggests, we are dealing withthe concern is with church concepts of “family” in the secular state. Religious law regulating marriage and the family is autonomous law – . It is the law that is posed sanctioned by religious institutions acting as sovereign agents within their legal sphere. HoweverNonetheless, these concepts exist within the common order of the state. They are not at eye level, so to speakequivalent in terms of their legal force,, but rather rather integrated into the common legal order as granted byunder state law. They are what the sociology of law calls “sub-state law” or law of “subnational communities.”[footnoteRef:27].	Comment by Christopher Reid: Have I understood correctly? [27:  Schiff Berman: Conflict of Laws, Globalization, and Cosmopolitan Pluralism, in: The Wayne Law Review 51 (2005), pp. 1105–1145, at p. 1111.] 

At present, in Germany and in many other countries of the global North, the greater challenge to ecclesiastical marriage and family concepts in Germany and in many other countries of the global North is less the state but the church members themselves. The numbers of marriages in church are is dwindling. The numbers of families who identify with the Catholic concept of the “family” are is also decreasing, too. Many couples do not find their own individual concepts of marriage and the family to beas compatible with church doctrine. They are, in turn, abhorred rejected by the church as an (albeit flawed) institution preaching moral integrity—and failing hard to practice it itself. And Indeed, they couples have lost their faith in church teachings on many issues, but primarily especially on matters of “natural law,” such as sex, procreation, and gender. With the 1968 eEncyclical Humanae vitae on birth control, the magisterium laid the foundation ofsowed the seeds of disbelief and distrust in its competency authority on matters natural matters.[footnoteRef:28] In addition, the  Ordinatio sacerdotalis as thefrom 1994, which decision on reservingreserved priestly ordination to men alone, and along with similar documents on the nature and role of women in church and society, have discredited the official church in matters of gender.[footnoteRef:29] Only More recently, the decision from the 2021 Congregation for the Doctrine of the Faith’s Responsum that it is impossible for Catholic pastors to cannot bless homosexual unions has been a further coffin nail in the coffin for the magisterium’s credibility in the eyes of many church members.[footnoteRef:30] In a similar vein, the official church has contributed a fait bit to discredit its teachings on marriage and the family in the eyes of the general public and many Catholics. For In Germany, most interestingly, in any case,it is particularly striking that one may observe that it is not so much the ecclesiastical doctrine itself which has discredited the church’s ecclesiastical teachings on marriage and the family, but rather the church’s stance towards state legislation. Specifically, It is the bishops’ inconsistent reaction to matters of marriage and the family which has discredited their credibilityhas damaged  on many levels. Studying theOver the history of German legislation on marriage and the family, one may find that the German bishops have loudly strongly protested changes in secular marriage and family law each timewhenever the state  had developedadopted a more liberal approachattitude towards marriage and the family. In cCommenting on the bishops’ protest after the reform of marriage law in 2017, journalist Ulrich Sander most pointedly noted that, in the twentieth century, the German Catholic bishops had in Germany had decried the destruction of marriage and the family through liberal legislation after used every reform of German marriage law in the twentieth century to decry the destruction of marriage and the family through liberal legislation.[footnoteRef:31] In 1953, the German bishops likewise protested against the decision to abolish the legal concept of men  men as as the head of their their familiesies. In 1977, the bishops protested against against the decision to change the German divorce law from fault-based t-based divorce to no-fault divorce based as on an irretrievable breakdown of marriage (“Zerrüttungsprinzip”). In 2017, the bishops protested against the decision to open civil marriage to include homosexual partners.[footnoteRef:32] Most interestingly,Notably, the bishops relied on the very same argument in each of these cases mentioned: The . They argued the legal reform to violated natural law and, therefore, to would thus ultimately destroy marriage,  and the family and with it the natural social order.r of the social. 	Comment by Christopher Reid: ?

…has contributed no less to discrediting its….	Comment by Christopher Reid: In Germany, it is particularly striking that it is not so much the ecclesiastical doctrine itself which has discredited the church’s teachings on marriage and family, but rather the bishops’ inconsistent stance towards state legislation. [28:  Cf. Paul VI: Humanae vitae, in: Acta Apostolicae Sedis 60 (1968), pp. 481–503.]  [29:  Cf. John Paul II: Ordinatio sacerdotalis, in: Acta Apostolicae Sedis 86 (1994), pp. 545–548.]  [30:  Cf. Congregation for the Doctrine of the Faith: Responsum to a dubium, https://press.vatican.va/content/salastampa/it/bollettino/pubblico/2021/03/15/0157/00330.html#ing; last accessed 29.9.2021.]  [31:  Cf. Sander: Reformen des Eherechts, www.faz.net/aktuell/feuilleton/debatten/katholischer-protest-gegen-reformen-des-eherechts-15100232.html; last accessed 29.9.2021.]  [32:  Fully in line with the demands of the Congregation for the Doctrine of the Faith and their “Considerations regarding Proposals to Give Legal Recognition to Unions between Homosexual Persons,” www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20030731_homosexual-unions_en.html; last accessed 29.9.2021.] 

However,  each time, the bishops also changed their mindstance each time  only shortly after their voicing their objectionsn to support state legislation. Only a couple ofWithin just a few years after of their respective protests, they turned to supportbacked the reform and even went so far as to stagepresent themselves and the Catholic Church as supporters of equal rights. Sander ironically recapitulatobserveses, that “nature” seems to be a flexible concept when used by church officials. Thus wWhile ilst in 2017—which is only four years ago—the bishops protested against gay marriages and campaigned for the traditional understanding of marriage as a heterosexual union just four years ago in 2017,, many of them are now protesting now take issue with the Congregation for the Doctrine of the Faith’s response that blessing homosexual unions is impossible. Many bishops have not only objected to the Ccongregation’s declaration, but  and announcedsignaled their willingness to either infringe upon it themselves or to tolerate their any infringements from their ministers’s infringement. One bishop who branded homosexuality a sin , only a couple of years ago ono, in a public talk show branded homosexuality as sin, only just recently contestedopposed the Ccongregation’s decision as inhumane and the contended that the church’s teaching on homosexual unions needed as in an urgent  need for reform.[footnoteRef:33] This shows thaMt many bishops, at least in Germany, therefore master seem to cultivate a kind of the Catholic art of cognitive dissonance: On the one hand, they  by represent and promoteing the church as a an traditional institution, and its traditional teaching while, whil, on the other, they e applauding liberal secular policies which h open up traditional concepts of family to embrace a wider and more liberal inclusive understanding of marriage and the family. One may applaud theirTheir ability to learn quickly.evolve on issues and  Or one may wonder of theirremain flexible has no doubt allayed social conflictility. In any caseNevertheless, one may note that the Catholic teachings of on marriage and the family is are currently experiencing strongest unprecedented levels of criticism, even among the Catholic bishops themselves.  [33:  E.g. Bischof Overbeck für kirchliche Neubewertung von Homosexualität, www.katholisch.de/artikel/29154-bischof-overbeck-fuer-kirchliche-neubewertung-von-homosexualitaet; last accessed 29.9.2021.] 
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