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1. Overview
2. 
 The moral limitations imposed by intellectual property theories
The book begins with an outline of the three main theories underlying intellectual property. Snow seeks to learn establish whether these theories indicate point towards any particular moral values that define the scope of protection granted within the framework of intellectual property law. Put differently, he examines whether the specific moral values suggested proposed by the three intellectual property theories dictate the existence of intellectual property rights.     
First addressed is the utilitarian theory for of intellectual property, referred to also known as the incentive theory. That This theory, as Snow explains, justifies intellectual property rights on the grounds that such rightsthey incentivize intellectual creations, and that the that se make society better off. Snow He accordingly therefore recognizes the moral limitation imposed by that theory, explaining insofar that as creations that are deemed harmful to society would not be encouraged through intellectual property rights. 

Second discussed is the labor-desert theory of intellectual property. According to the theory,This states that a person deserves to have hold property rights in over what he or she has labored to create. Underlying Underpinning that this theory, as Snow explains, are two moral values. First:, that individuals should must not harm others, and second, that everybody must act for the preservation of society. Snow deduces that the moral limitation imposed by the labor-desert theory is that harmful actions against individuals, or against the preservation perseveration of society, would should not receive intellectual property protection. 

Last discussed is the autonomy-personality theory. According to that theory,This states that a creator has a moral claim to his or her work because it reflects who he or she is as a person. In seeking to learn aboutdetermine the moral limitations imposed by the autonomy-personalitythis theory, Snow relies on Kant’s argument, that an exercise of one’s will over an object cannot must not inhibit others from exercising their will. Snow thus concludes from this that the autonomy-personality theory disqualifies rules out intellectual property protection to for creations that inhibit the autonomy of others.

 Arguments against denying protection on moral grounds    
In chapter Chapter 3 of the book, Snow discusses some of the responses to his argument , that intellectual protection should be denied to certain works that are deemed harmful for society. He The first faces of these is the propagation argument—namely, , according to whichthat a  denial of protection of a given work will would actually lead to its a greater propagation of copies of the work, resulting in a net increase of that workits dissemination. The reasoning of that argumentThus, as Snow explains, is that rewarding bad behavior , by granting it intellectual property rights, may actually lead to the good outcome, of reducing the output offewer undesirable expressions of it. That Hreasoning, however, as Snow argues, this argument is inconsistent withruns counter to the historical and constitutional purposes of intellectual property. 

The second counterargument discussed is that controlling a moral problem is the role of other laws, and not the role of intellectual property law. In response to this, Snow argues, among othersin part, that the decision as to whether protection should be granted or denied it is precisely the remit of the theories of intellectual property law that dictate whether to grant or deny protection. The possibility that other laws may might address the problematic behavior is therefore irrelevant to the discussion of denying protection denial.
The third counterargument Snow presents is the Laissezlaissez-Faire faire argument. According to the —namely, that argument, the free market, and not the government, should determine the value of intellectual works. One response Snow raises is that there are exceptional situations in which the market fails to produce efficient or just outcomes, and that these may call for governmental intervention. He does clarify, however, that intellectual property protection should be the norm, and that there should be a presumption that most moral judgementjudgments about intellectual creations lie with the people.

 Applying judicial moral discretion
The judicial history of denying protection to unlawful works is presented in chapter Chapter 6 of the book. ThereIn it, Snow shows that prior to the late twentieth century, judges liberally exercised discretion liberally, and would routinely deny enforcement of protection to works that they considered immoral. However, that trend, as Snow explains, has changed over time. In chapter Chapter 4 he discusses and explains the current prevailing principle today, , that judges are not authorized to make discretionary moral judgementjudgments in the context ofwith regard to intellectual property. Snow He clarifies there that unless Congress had has expressly authorized courts or agencies to exercise unlimited moral discretion in denying protection, courts and agencies should refrain from exercising such wide discretiondoing so. Nonetheless, —as Snow claims in that chapter, and further elaborates it further in the following chapters—, that the role of judges to uphold and apply the law may require them to apply moral judgments, that canmay , ultimately , affect the scope of intellectual property protection. He argues that there are three moral principles which may call upon the a judge to deny intellectual property protection on moral grounds. 

[bookmark: OLE_LINK7][bookmark: OLE_LINK8]FirstOne is the principle of upholding a Congressional directive. That is,  (when assuming, of course, Congress has provided a clear statutory directive with appropriate limitations to apply moral values)—with appropriate limitations. The second principle is the principle of upholding the Constitution—namely, the . Snow explains that according to that principle, judges are requirementd to deny intellectual property protection when the such protection, as granted by Congress, is not authorized by the Constitution. That authority of the court, as Snow furtherhe clarifies, is anchored in the words of the Intellectual Property Clause provision in the Constitution—, “To promote the Progress of Science and useful Arts.”[footnoteRef:1]. He then argues that there are specific categories of works that fall outside the Intellectual Property Clause, and, if Congress does not deny protection to such works, judges must do so as a constitutional matter. Lastly, the third moral principle calling upon the judges to deny protection, is the principlethat of sustaining the law. Snow claimsThis states that judges are required tomay use the equitable power of the court to deny intellectual property protection to works that involve unlawful activity, using the equitable power of the court. 	Comment by Jonathan Orr-Stav: יכולים – או חייבים? אשאיר לך לתקן כאן ובתת-פרק 1.4.1 לפי הצורך [1:  U.S. Const. art. I, § 8, cl. 8.] 

The second and third principles are further discussed further in the following chapters of the book. They will be , asaccordingly expanded upon below. 

 Denying intellectual property protection by the court 
2.1.1. Works that involve unlawful activity
In chapterChapter 5,  Snow discusses the third moral principle, according to whichwhereby the court may use its equitable power to deny relief for works that involve unlawful activity. Specifically, he suggests that the court should apply the unclean hands doctrine for realizing that authority. He further proposes , and that the definition of an unlawful act will should depend on the jurisdiction where the actit  has occurredwas committed. 

Snow explains that the court’s authority of the court to deny relief for works that involve unlawful activity can appliesy both to unlawful activity performed during the creative process, and to unlawful conducts that corresponds corresponding to one of the rights-holder’s exclusive rights. He also suggests proposes three factors for the court to consider when applying the unclean hands doctrine to works that involveing unlawful conduct. First, : 1) the severity of the claimant’s unlawful actwrongdoing of the claiman;t. 2) Second, whether the claimant had taken any actions to remedy theit act of unlawfulness.; And and 3) third, the value of the work to the public. The last factor, as Snow further clarifies, should only be considered in extreme situations, for as a judicial evaluation of the worth value of the a given work invites subjective viewpoints, or inventive and expressive thought.





