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I. An economic activity contemptuous of Man and the environment
For the last two decades, shipwrecked vessels carrying crude oil, heavy fuels and various types of chemicals have multiplied, leading to severe pollution, environmental damage and triggering economic crises in sea and coastal activities such as fishing, oyster farming and tourism. 
In the last three years, both the Atlantic and the Channel coasts have experienced three environmental catastrophes - the Erika, the Lévoli Sun and the Prestige - and these are only the most catastrophic. On a global scale, there is an average of one shipping disaster every three days. Around 1,600 sailors are lost at sea every year and more than 6,000 vessels sailing the oceans are classified as potentially dangerous. How is it than, in spite of a profusion of international laws and conventions, we still haven’t come around to preventing such disasters?
An analysis of recent developments should allow us to identify effective strategies for the adoption of genuinely preventive measures.

I. In the “bubble” of liberalized trade, the pressure is on low costs
In the last 50 years, the global trade of goods has dramatically increased. International seaborne traffic represents both the instument and the reflection of that trend. This industry currently uses around 38,000 300-ton-plus vessels, and employs 930,000 seamen. However, over time it appears that exports have increased at a far higher rate than worldwide production (4 times faster from 1990 to 1997). The rise of free trade and inter-company transport within transnationals representing one third of worldwide exchanges - is mainly responsible for the development of that trade bubble.
These frantic exchanges can only be in the interest of multinationals if they keep lowering the cost of maritime transport - which has to be used by 80% of the products. 15- to 20-year-old vessels, which have already paid for themselves, yield the highest return. Therefore it is not surprising that in 2002, 60% of the global fleet had an average age of over 15 years. However, if we consider that 80% of shipping disasters concern such vessels, we may wonder how taking such risks has become the norm.
II. Profit at all cost
Around 1985, three elements changed the equation:
1 - The technological upheaval in telecommunications led to the globalisation of the markets. So-called ’Spot markets’ for the trade of seaborne oil products developed. Traders quickly became key players in the maritime world. Quickly Informed, paid on a percentage basis, they encouraged all kind of speculations: a cargo could end up being bought and sold several times in the same crossing! Oil companies, which up to then had carried out ’ well to pump’ Integrated activities and possessed large fleets, called more and more frequently on independent shipowners who offered them a higher flexibility, which better suited this spot market.
2 - As a consequence of the decline of ship-building, due to the speculative overproduction of the 70’s and to the uncertainty in the oil prices after the two crises of 1979 and 1983-85, companies started to use old oil tankers. Meanwhile, after the Amoco Cadiz disaster, increased constraints were implemented with regard to improving maritime safety (Paris Memorandum, 1982). With liability falling on the shipowner, major oil companies gradually turned away from their responsibilities by outsourcing their fleets. 
3 -the free movement of capital which then developed allowed the widespread use of a system that killed three birds with one stone: flexibility, irresponsibility and profit.
III. Two vital components : tax heavens and flags of convenience
1 - Tax heavens offer a business address and sometimes judicial protection to shell companies integrated into complex structures legally set up by financial law specialists, so that the purchase, the management of oil tankers and even the profits are tax free! Most of the maritime transport activities are fragmented between intertwined shell companies (whose ownership is often impossible to trace back), facilitating the circumvention of regulations. 
2 - The ’Open registers’ provided by complicitous states offer three benefits: 
[image: -] Registering fees are 30% to 50% lower; 
[image: -] Crew costs are around 60% lower, since these countries offer neither social welfare systems nor collective conventions. 
These practices encourage the recruitment of plurinational underpaid crews, working to straining point, which severely threatens safety; 
[image: -] They encourage the circumvention of many international regulations (which have become too restrictive and costly) since these countries do not abide by them. Moreover, a ship’s registration can be obtained In a matter of hours, following the presentation of the classification certificates and the insurance of the vessel, which are often obtained... by correspondance.
IV. The growing power of ship owners and financial lobbies and the circumvention of regulations.
Convenience flags represented 5% of the global tonnage in 1945. This rose to 30% In 1980 and to 44.5% in 1989, and represents 64% today! After the Exxon Valdez disaster in 1989, Exxon was found to be at fault and charged with huge reparation costs. Subsequently, the major companies got rid of nearly all of their fleets. The "independent" ship owners of developed nations, obviously under pressure from charterers (40% of world traffic) are now the main actors in this ’new type of maritime transport’ involving convenience flags.
Indeed, European ship owners own and control 45% of today’s global fleet! For example, the largest global fleet, owned by Greek ship owners, uses 70% of Cyprus’ registrations and 63% of Malta’s. 43% of Panama’s fleet - seemingly the largest global fleet in the world - is used by Japan.
The complicity of rich states: The former great maritime states are far from being opposed to these principles which they sustain and even imitate by producing ’flags of convenience of their own’.. In the case of France, the flag of the Kerguelen Islands (1987) helps charterers reduce welfare costs by 50%, allowing them to employ plurinational crews and escape French social regulations. For nearly all workers at sea worldwide, job insecurity has become the rule.
Increased participation of the Banks: Maritime transport deals with huge amounts of money. As an example, the cargo carried by an oil tanker weighting above 250,000 tonnes may be worth over 57 million Euros, while building a vessel may cost more than 300 million Euros. Banks act as financial backers, but when the demand is high they also put pressure on the charterers, since a 25% profit can be expected. This is currently the case : in 2001, all the available transport capacity was in use. In order to face the demand, the market flourished with patched up or even disguised old vessels, leading to all kinds of profitable speculation, since purchasing and reselling were far more profitable activities than the exploitation of the boat itself...
This kind of ‘harmful complicity’ fuels the risks of disasters.
V. The accepted causes of dangerous navigation: legal fiction and complicity at all levels
The legal fiction of the One Ship Company. Thanks to an off-shore financial set-up (Luxembourg, Switzerland, Gibraltar, Panama...), a new company can be created to buy a single boat. If it sinks, the company that owns it, being legally responsible for it, goes bankrupt or simply disappears. Therefore, the victims cannot be compensated! This was the case for the Erika and is still the case for the Prestige. A trial is then necessary (about ten years...) in order to have the chance of tracking the persons responsible for the disaster.
The complicity of classification and insurance companies. Complicitous states, which are responsible for the granting of regulated certificates of seaworthiness, do not implement the necessary means to establish them. Transnational companies are therefore appointed to carry out the task of technical classification. Without additional controls and by way of a trick admitted by many, this technical certification soon turns into a seaworthiness certificate! Both judge and jury, these private companies, which are placed under the constraint of competitors, are merely meet the expectations of their customers, namely big shipowners, but also a growing number of inexperienced shipowners driven only by profit, and money-laundering Mafiosi who manage quite legally to slip into this hypocritical system.
Finding themselves in the same logic of collusion, the insurance companies grant contracts without reserves, based on those complicitous certificates... Everybody pushes risk to the limit, and considers that this is normal and profitable. How then can such worrying developments be dealt with?
A rust bucket freighter blocked In Sète
The Edoil, a 27-metre boat, which had been registered at the St Vincent & Grenadines Island up to December 2002 and was subsequently blacklisted by the European Union and banned from European ports in July 2003, is now flying a Tonga island flag. It first anchored at Sète with a rapeseed oil cargo and having failed an official inspection has been blocked there since February 3rd, 2003. Will his Greek owner undertake the necessary repairs? Its crew, 3 Greeks and 5 Pakistanis (who had to pay between 3,000 and 5,000 dollars to go on board) has been abandoned! Arrears in salaries since the end of March amount to 56,000 dollars.
One of many similar examples, this not only highlights the degree of irresponsibility of some shipowners, charterers, shippers or other maritime agents but it also shows the incredibly high level of exploitation of seafarers.
II. Tackling Pollution: repair work but above all preventative measures
The global aspect of maritime transport was taken into account quite early. In 1828, the Lloyds Company started Insuring cargos against damage or loss occurring anywhere in the world. Later on, this insurance was extended to people facing maritime risks. Today, we are now trying to deal with the consequences of pollution, and to preserve the natural resources of the coasts and oceans.
I. A highly deficient system of liability and damages
Coastal and biomass environmental damage has yet to be recognized by law. There are several reasons for this: eco-crimes are not institutionalised, it is difficult to assess the extension of damage, financial assessment criteria remain underdeveloped. So far, only compensation based on economic activity which can be quantified in a balance sheet has been provided for. When an oil spill occurs, the public service lends enormous amounts of money to various bodies (following the Erika catastrophe in January 2000, the French State spent over 3 million francs a day). These are reimbursed to a small degree or not at all. After various oil spills, the IMO (International Maritime Organisation) has devised a two-tier system: a Civil Liability Concention (CLC 1969) and the IOPCF (International Oil Pollution Compensation Fund), updated in 1992. Under the terms of the CLC, the shipowner has a very limited, insurance-covered liability. 
The IOPCF, a collectively financed fund, creates a compensation fund for victims (with an upper limit) to which the end-receivers of the hydrocarbons contribute.. However, although the fund represents a major innovation, it’s far from being truly satisfactory. The procedures are complex, slow and limited to 171.5 million Euros, which covers no more than 20% of the damages in some cases. Moreover, in the additional protocol of 1992, oil companies indicated that they would only accept to finance the IOPCF if they were free from prosecution. And yet, these oil companies are still responsible for choosing the vessel that will carry the goods... Possibly beset by doubts, they’ve even implemented their own standards of quality inspection for boats through a vetting procedure. However, when the delivery is urgent and the trader is enticing enough, they’ll take the risk to use an old vessel: this was the case with the Erika... Thanks to the IOPCF system, Total is not accountable for anything... that is, if no unforgivable fault was committed on its part, and which only a lengthy trial shall decide (the case has been open since January 2000). 
It appears then that a chain of irresponsibility has been set up. Ship owners have created theirs with their shell companies and one ship companies.... When a disasters occurs, the other actors involved (the shippers, the owners of the cargos and the classification companies) blame one another or conveniently accuse captains and crews.
In this system of pretences which leads to only a formal respect of regulations, how can a return to the basic rules of safety be imposed, namely having a professional ship owner with a reliable boat employing skilled seafarers?
II. Maintaining safety 
Public authorities, which work for the general interest, is embodied by the states. In maritime transport, the latter has a double responsibility: 
[image: -] A state can register a ship, giving it a nationality (flag) and providing it with regulatory seaworthiness certificates, thereby acting as a Flag State; 
[image: -] A state can welcome vessels from foreign countries in its ports, thereby acting as a Port State; at an early stage, the states conferred with each other in order to lay down a maritime law and define everyone’s areas of responsibilities.
In international law, ship inspection must be carried out by the flag State: ’Each State shall fix the conditions for the grant of its nationality to vessels, for the registration of vessels in its territory, and for the right to fly its flag. Ships have the nationality of the State whose flag they are entitled to fly. There must exist a genuine link between the State and the vessel; in particular, the State must effectively exercise its jurisdiction and control in administrative, technical and social matters over vessels flying its flag.’ 
(Convention on the High Seas) art. 5, 29th of April 1958.
This unquestioned principle was taken up again in the Montego Bay Convention (10th December 1982). In the last 15 years, the boom in flags of convenience has led to the by-passing of international obligations and to the reduction of flag state controlls of flags to a mere fiction, allowing profits to prevail over law... This is the kind of liberalism advocated by the G8 members!
III. What can the IMO (International Maritime Organisation) do?
Created in 1945 by the UN as one of its specialist structures, the IMO represents 145 States whose task is to develop the legal conditions for maritime activities. By virtue of its status, the OMI takes on board the minimal environmental standards and the social requirements adopted by the ONU, the ILO (International Labour Organisation) or the UNCTAD (United Nations Conference on Trade and Development)...
Each disaster contributes to the development of international law. For example, the Exxon Valdez disaster brought double-hull vessels to the fore, The Amoco Cadiz led to the creation of the IOPCF, the Erika accelerated the withdrawal of single-hull oil tankers, and as for the Prestige...
However the IMO is slow and complex: in order to become law, a decision adopted by the IMO must be ratified by a minimum number of countries which must represent at least 50% of the worldwide fleet. Thus, during the IMO’s first years of activity, the great traditional maritime countries (84% of the global fleet in 1964), who respected quality standards, had a major influence. Now that flags of convenience represent more than 60% of the global fleet, the system is being dragged down. Not only are existing conventions increasingly ignored but it is becoming more difficult to adopt new, more restrictive ones. It is clear that ship owners, major oil companies and banks would rather not see any changes, since they take advantage of this situation. Thus, they do not fail to put pressure on governments ... The major rich regional areas, for which pollution is a major issue, have been faced with this IMO block. Port State Law is becoming more and more important and the possibility of coastal States starting to intervene within their exclusive economic area (around 200 miles of coasts) is appearing. But the controls led by the Port State cannot replace those of a Flag State. At the very best, they can act as just another safety net, limited by the very different way in which the different states use it. Although these measures are quite useful, they do not take the seafarers into account or tackle the fundamental problem of deterring owners of high-risk boats from using them. However, rumour has it that the United-States are doing all right.
IV. The United-States’ strategy for coastal protection: displacing the problem
From the 1970s onwards, Americans have been sensitive to environmental issues. In 1976, more than half of the States had adopted a ’polluter pays’ law. After the Exxon Valdez sank in 1989, it took only a year for the federal states to adopt an unilateral Oil Pollution Act, ignoring the IMO. The Act imposed strict age limits on vessels unloading at ports. With its economic power the United States has succeeded in extending these regulations to ship owners across the world (the number of American ship owners is very small).
What seems to have played a decisive role beyond technical requirements or the coastal authorities is the demand for insurance with unlimited financial liability. People think twice before they charter an unsafe boat bound for the United-States. However, if w e think in terms of the globalised nature of sea transport, the unilateral decision of the federal government in 1990 has also had a knock-on effect. In the context of aging global fleet and a high chartering demand, the United-States have sent the run-down boats to other continents... Europe, which represents 30% of global traffic, faces the highest risks with its dangerous seas which are dangerous (the Iroise or Gascony) or narrow (the Channel). Recent environmental catastrophes have confirmed this fact, even though some of the most run-down boats are to be found mostly in the Indian Ocean. .
The United-States’ position looks even more problematic if we consider that most of Panama or Liberia’s fleet (first and second largest global fleets) are managed by American companies based In the United-Sates. Is there not a degree of cynicism here? The United States protects itself, but won’t raise a hand - quite the opposite - to prevent complicity and its harmful consequences from affecting others. Long live free enterprise, but let the others pay the bill!
The ‘ Erika packages’

[image: -] Reinforced state port control of the vessels, blacklisting dangerous ships and making it possible to ban them from European waters (Rotterdam has obtained some extra time to implement this measure). 
[image: -] Reinforced control of classification companies. Making it possible to withdraw EU conformity in case of negligence. 
[image: -] A timetable for the progressive withdrawal of single-hull oil tankers. (Adopted by the IMO, this timetable has led to a slower withdrawal than the one initially put forward by the European Commission). 
[image: -] Creation of the EMSA (European Maritime Safety Agency) 
[image: -] A monitoring and information system to improve the surveillance of traffic in European waters. (to be implemented by February 2004) 
[image: -] A measure which had to be abandoned : the one billion euro COPE fund (Fund for Compensation of Oil Pollution in European waters)
V. Europe: divergences of interest, liberalism versus people’s expectations
The European Union is made of member states with diverging interests. As a consequence, it faces two different kinds of obstacles : 
[image: -] Putting maritime safety ahead of the economic interests of the states which are taking advantage of the actual ’laissez-faire’ situation 
[image: -] Emphasizing the fact that maritime safety has a price, since the Implementation of regulations and increased demands have costs for states as well as for the individuals involved in actors in maritime transport.
Solving these problems requires long negotiations, with the texts going back and forth between the Commission, the European Parliament, the European Council, and also the National Parliaments. It took three years for the « Erika 1 and 2 » packages to be adopted but,, to date, only 3 States (Spain, Germany and Denmark) have written these texts, albeit modest in scope, into their national legislation! As a consequence, they are not being enforced... It is also important to underline that in 2000, the creation of a COPE fund (Fund for Compensation of Oil Pollution in European waters) was abandoned. This measure was the only one to call upon all of the key-actors in maritime transport... The chain of irresponsibility goes on!
The main issue concerns the financial and penal responsibilities of the risk- takers. In November 13th 2002, the Prestige spilled her fuel onto the Spanish and the French coasts, raising a vast wave of emotion with huge demonstrations across Europe. Heads of states and governments made powerful declarations at this disaster. In December 2002, participants at the Copenhagen Summit agreed on the need for new European directive.
The current GATS negotiations (General Agreement on Trade in Services) of the World Trade Organisation have come just in time to remind us of the double meanings in the authorities’ discourse. Three weeks before the Prestige disaster, the GATS Committee on Domestic Regulations added to its list of internal regulations to be examined no less than ’The excessive environmental and safety regulations of the maritime transport’!
VI. What can be done?
The reason we exist is to denounce speculation and the law of profit, which are detrimental to Man and Nature. It is necessary to find a way to disarm the complicitous states and force the financial powers which use them to take environmental and human rights into account. The prevailing liberalism will only retreat if we denounce its opaque functioning and hidden complicities. It is only through informing the population and fighting to defend fundamental rights that another kind of ’maritime transport’ will be possible.
The polluter pays ?
Following a December 1992 mandate from the European Council in Copenhagen, the European Commission proposed a directive on March 5th, 2004, aiming to legally institute as a crime pollution caused by oil and other harmful substances discharged at coasts, in economic zones and at sea. The Commission submitted along with its project a crushing report exposing the current ‘laissez-faire’ situation : the terms of the MARPOL 73/78 convention hardly ever applied, insignificant fines often being covered by insurance (!), the non-cooperation of oil companies, the weakness of the means of identifying polluters...
Picking-up the request of many organisations, the European Commission considered that only high legal penalties applied at all levels of the maritime transport chain would be ‘sufficiently effective and dissuasive’. However, the European Transports Council, on March 27-28th, 2004, did not publically express its view on this subject which was on the agenda... Were there disagreements? 
This directive is now going through to a co-decisional process with the European Parliament. Will its largely liberal majority, which blocked the COPE compensation funds, vote in its favour?
Will the European States finally put a law on the statute books against environmental and financial offences? The application of penalties seems erratic: within the EU, ‘the Member States cooperate’ while outside it, ‘the appropriate measures are usually taken by the port of call...’.
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