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The procedure for awarding sports betting concessions in Germany can only be regarded as a long series of failures. The procedure has now been available for almost three years, without a single concession being awarded. The concession model introduced in 2012 provides for a temporary trial period of seven years, lasting until 2019, during which this model can be tested. However, there is no foreseeable end to this period, which renders highly questionable any concession award that may yet occur. The Administrative Court of Wiesbaden recently noted dryly in this connection that an "experimental phase" should not mean that the responsible authorities have seven years to experiment on how to legally structure concession award procedures.  
 The current version of the "State Gambling Treaty" (Glücksspielstaatsvertrag) entered into effect on 1 July 2012; compared to the previous regulations, it was intended to liberalise the sports betting market to some extent. On one hand, the complete internet ban that previously applied pursuant to Section 4 Para. 5 State Gambling Treaty was lifted. Accordingly, the organisation and brokering of sports betting on the internet is only permitted under certain requirements. On the other hand, the sports betting monopoly was deconstructed and replaced by the "experimentation provision" of Section 10a State Gambling Treaty, mentioned above. This provides that the state sports betting monopoly is not to be applied for a period of seven years. During this period, it is permissible for sports bets to be offered by private providers with a sports betting concession. The procedure for awarding sports betting concessions is governed in Sections 4a to 4e State Gambling Treaty. The maximum number of concessions is set at 20. According to Section 9a Para. 2 No. 3 State Gambling Treaty, the Hessian Ministry of the Interior and Sport is responsible for awarding sports betting concessions, while the internal, inter-State decision body is the German Games of Chance Board [Glücksspielkollegium]. Background information

A Europe-wide call for tenders for sports betting concessions was made in August 2012. The procedure involved two steps. In the first step, the requirements stated in the call for tenders had to be met, while in the second step, applicants were given the opportunity to supplement their respective applications. To clarify the list of requirements in the second step, applicants had to fill out a list of 600 questions; this was intended to assess whether the minimum requirements had been met. Originally 73 applicants applied for a sports betting concession, of which only 41 reached the second stage of the process. In fall 2013, the State of Hessen announced that none of the 41 applicants remaining in the second stage had met the minimum requirements and decided to hold a "makeup round." Following this "makeup round" the 35 applicants then remaining received an advance notification on 2 September 2014 informing them of how many points they had scored and what their ranking was. The final granting of concessions to the 20 selected applicants was supposed to occur on 18 September 2014. The applicants selected were primarily German-speaking and some were relatively unknown providers. Conversely, well-known providers such as Tipico, Bet365 and Sportingbet were not among the selected providers.The concession awarding procedure

Since then the legal battle has been waged before the administrative courts. The Administrative Court of Wiesbaden issued a "provisional order" [Hängebeschluss] (ref. 5 L 1428/14.WI) on 17 September 2014. The court thereby ordered the State of Hessen to suspend the concession procedure and not to issue any concessions for the time being. This order was issued in response to the urgent petition filed pursuant to Section 123 Para. 1 VwGO by an applicant who had received a rejection notice. From the court's perspective, the applicant's only option was to appeal the rejection notice and apply for interim measures; it was not deemed possible at the time to review the selection decision. The court found that neither the rejection notice nor the enclosed evaluation sheet were comprehensive in terms of their justification. The State of Hessen did not provide any further documentation, except for two volumes of general files.The "provisional order" issued by the Administrative Court of Wiesbaden

 On 7 October 2014, the Higher Administrative Court of Hessen issued an order dismissing the appeal of the State of Hessen, upholding the decision of the Administrative Court of Wiesbaden (ref. 8 B 1686/14). The court found that without the complete files pertaining to the proceedings, which at this point the State of Hessen was refusing to disclose, it was not possible to summarily review the selection decision. Ultimately, not only the criteria used by the authority to make the decision had to be transparent and logical, but also the actual selection procedure itself had to meet these requirements. The court found that such a review was impossible to perform based on the available files. The Higher Regional Court of Hamburg made a similar decision in parallel proceedings."Provisional order" upheld by the Higher Administrative Court of Hessen

In April (order dated 16 April 2014, ref. 5 L 1448/14.WI) and May (order dated 5 May 2015, ref. 5 L 1453/14.WI) of this year, the Administrative Court of Wiesbaden made two additional decisions that contained significant statements regarding the concession procedure. In May the court fully granted the urgent petition of an applicant in the selection process who had been refused, and required the State of Hessen to cease granting concessions until a decision had been made in the proceedings. Regardless of each individual case, the court decision contained representative statements on the errors in the conception and implementation of the concession procedure. In particular, the court criticised the fact that not all criteria required to receive a sports betting concession were known in advance; the applicants were not able to ascertain, either from the call for tenders or the text of the Games of Chance State Treaty, what exactly was required for their application to succeed. The court found that this deficiency was incompatible with the transparency precept and also that the process of the evaluation itself was not transparent. Even upon request, it was not possible to disclose who performed each evaluation, and what their qualifications were, or the manner in which consistent evaluation according to the same list of criteria for all applicants could be ensured by the individual evaluators. In the interim, the Administrative Court of Frankfurt has now adopted this assessment in parallel proceedings. Other administrative courts, such as the Higher Administrative Court of Berlin-Brandenburg and prior to that, the Administrative Court of Berlin, had been more lenient and "loyal to the state" in their decisions on the fundamental deficiencies of the procedure. Subsequent decisions by the Administrative court of Wiesbaden

In a position paper in response to a reference request by the Local Court of Sonthofen (Rs. C-336/14 – "Ince") the European Commission also made similar arguments critical of the German procedure for awarding sports betting concessions. The Commission shares the view that the actual implementation of the procedure for awarding sports betting concessions infringed the transparency precept since not all of the minimum requirements were made known in advance. The Commission stated that this was necessary so that interested parties could make an informed decision on whether to participate in the procedure. It also criticised the "inappropriate duration" of the concession granting procedure as well as the involvement of the same law firm that has represented the state lottery corporations for years. The oral proceedings before the ECJ in which the Commission again emphasised its criticism, took place on 10 June 2015.Position of the European Commission
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In its decision of 30 April 2015 in the competition law proceedings of the newspaper publishers against ARD, the Working Group of the Public Broadcasters of Germany, and the broadcaster NDR regarding the permissibility of the Tagesschau app, the Federal Court of Justice partially overturned the decision of the lower court and remanded the case to the Higher Regional Court of Cologne for review (Docket no.: I ZR 13/14). In its decision, the Federal Court of Justice classifies the prohibition under broadcasting law of press-like offerings not related to broadcast programs as a regulation of market conduct in the meaning of Sec. 4 No. 11 Act Against Unfair Competition. In addition, the release of "tagesschau.de" as the result of the three-stage test has no binding effect for the proceedings. 
The subject of the dispute is the permissibility of the telemedia offering of the Tagesschau app, a mobile form of transmission of the online offerings of "tagesschau.de", which has been offered by the German public broadcasting corporations since December 2010. Within ARD, NDR is responsible for the Tagesschau. Background of the legal dispute

The newspaper publishers' cease and desist action under competition law is aimed at having the Tagesschau app in its version of 15 June 2011 prohibited. Their position is that the Tagesschau app violates the prohibition under broadcasting law of non-broadcast program-related press-like offerings in accordance with Sec. 11d Para. 2, Sentence 1 No. 3, Half-sentence 3 of the Interstate Broadcasting Treaty , and is thus impermissible. In the opinion of the newspaper publishers, the prohibition of non-broadcast-related press-like online offerings constitutes a regulation of market conduct in the meaning of Sec 4 No. 11 Act Against Unfair Competition.
While the Regional Court of Cologne held the offering of the Tagesschau app in the version of 15 June 2011 to be incompatible with the Interstate Broadcasting Treaty, and enjoined its further distribution (Decision of 27 September 2012, Docket no.: 31 O 360/11 – ZUM-RD 2012, 613), the Cologne Higher Regional Court dismissed the suit of the newspaper publishers (Decision of 20 December 2013, Docket no.: 6 U 188/12 – ZUM 2014, 245). The appellate court was of the opinion that the Tagesschau app was merely a mobile form of transmission of the "tagesschau.de" online offering, and identical to it in terms of content. The online offering of "tagesschau.de" had previously been assessed as being non-press-like by the State Chancellery of Lower Saxony and approved for release.  The holdings of the appellate courts

Since 2009, in the course of the "three-stage test" the contents of the online offerings of the German public broadcasters must be well-defined and approved by the Broadcasting Board [Rundfunkrat] of the broadcaster and by the relevant legal supervisory authority. With its approval, the respective legal supervisory authority confirms that the online offering is within the scope of the legal mandate of the public broadcasting corporations. 
The Cologne Higher Regional Court felt itself bound by the legalizing effect of the approved telemedia concept. For this reason, it did not need to conclusively determine whether the prohibition under broadcasting law of press-like offerings not related to programs represents a regulation of market conduct in the meaning of Sec 4 No. 11 Act Against Unfair Competition. However, the Higher Regional Court of Cologne was inclined to categorise Sec. 11d Para. 2, Sentence 1, No. 3, Half-paragraph 3 RStV as a market access regulation, with the consequence that a violation thereof would not automatically be considered a violation of competition law under Sec. 4 No. 11 Act Against Unfair Competition.
Contrary to the opinion of the Higher Regional Court of Cologne Cologne, the Federal Court of Justice has now ruled in response to the appeal of the newspaper publishers that the approval of the telemedia concept for "tagesschau.de" by the State Chancellery of Lower Saxony is not legally binding for the purposes of the legal dispute. According to the press release, the legal reasoning behind the decision was that the approval of the "tagesschau.de" offering related only to a concept; it did not constitute an approval as non press-like for the actual implementation in a particular case. The approval of the telemedia concept has no binding effect
Prohibition on offerings not related to press-like broadcast programs is a regulation of market conduct in the meaning of Sec. 4 No. 11 Act Against Unfair Competition

The Federal Court of Justice is also of the opinion that the prohibition on press-like offerings not related to broadcast programs in accordance with Sec. 11d Para. 2, Sentence 1, No. 3, Half-sentence 3 Interstate Broadcasting Treaty represents a regulation of market conduct in the meaning of Sec. 4 No. 11 Act Against Unfair Competition. According to the Federal Court of Justice, the prohibition also at least serves the purpose of restricting the activities of public broadcasting institutions in the market for telemedia offerings, thereby protecting print media. A violation of the prohibition on press-like offerings not related to broadcast programs could thus serve to establish claims under competition law. 
The Higher Regional Court of Cologne must now examine whether the offering of the Tagesschau app in its version of 15 June 2011 is to be categorised as "press-like". It is not individual items that will matter, but whether all items not related to a specific broadcast program are press-like in their totality. This is to be assumed if a significant majority of the piece consists of text.  
With regard to ARD, the Federal Court of Justice rejected the complaint as impermissible because ARD  is merely an association of broadcasters, which as such lacks legal capacity and thus cannot be sued. ARD has no legal standing 

The Federal Court of Justice's decision represents a partial victory of the newspaper publishers against the online activities of the public broadcasting corporations. The newspaper publishing houses have been attempting for years to curb the license fee-funded online activities of the public broadcasters. Partial victory for the newspaper publishers

