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European Law, Moot Court Case 2015-2016
I. Facts (in depth)
1.
The applicant is a company that manufactures a particular type of bricks, which are characterized by unique energy properties and are produced at a fraction of the price of a normal brick. The applicant is in the legal form of a limitedcompany, which can be described as a relatively small company and that is why since the introduction of the bricks in the year 2008, it has difficult meeting the increasing EU-wide demand for the product.
2.
The country in which the applicant is located, Kingdom of A, has been a member of the EU since 1979 and is a Member State. The Kingdom of A is known to take its international obligations seriously and always to comply with them. It has an excellent human rights record. 
3. 
In the manufacture of bricks, carbon dioxide is produce, therefore, the applicant has an authorization for greenhouse emissions under the National Emission Protection Act, the national law, by which the Emissions Trading Directive 2003/87 / EC of the European Parliament and of the Council has been transposed of 13.10.2003. It is a system for trading emission allowances certificate in the Community and amending Council Directive 97/61 / EC (OJ. 2003 L 275 page 32).
4.
The applicant has sufficient greenhouse emission certificates to cover the carbon dioxide emissions or the year 2001. As the result of an internal failure the applicant has neglected to submit the existing greenouse emission certificates in good time on 30.04.2012. On account of this failture to meet the time limit, the administrative authority of the Kingdom of A obliges the applicant to pay a fine in the amount of € 500,000.00 pursuant to Art. 16 of Directive 2003/87/EC.
5.
 Article 16 of that Directive reads as follows:

Sanctions
Member States shall lay down the rules on penalties applicable to infringements of the national provisions adopted pursuant to this Directive and shall take all measures necessary to ensure that such rules are implemented. The penalties provided for must be effective, proportionate and dissuasive. Member States shall notify these provisions to the Commission on 31 December 2003 and shall notify it without delay of any subsequent amendment affecting them.
 (2)
Member States shall ensure publication of the names of operators who are in breach of the obligation under Art. 12 para 3 to submit sufficient allowances.
(3) Member States shall ensure that any operator or aircraft operator who does not surrender sufficient allowances by 30 April of each year to cover its emissions during the preceding year shall be held liable for the payment of an excess emissions penalty. The excess emissions penalty shall be EUR 100 for each tonne of carbon dioxide equivalent emitted for which the operator or aircraft operator has not surrendered allowances. Payment of the excess emissions penalty shall not release the operator or aircraft operator from the obligation to surrender an amount of allowances equal to those excess emissions when surrendering allowances in relation to the following calendar year.
(4) 
During the three-year period beginning 1 January 2005, Member States shall apply a lower excess emissions penalty of EUR 40 for each tonne of carbon dioxide equivalent emitted by that installation for which the operator has not surrendered allowances. Payment of the excess emissions penalty shall not release the operator from the obligation to surrender an amount of allowances equal to those excess emissions when surrendering allowances in relation to the following calendar year.

Article 12 of this Directive reads as follows:
Transfer, surrender and cancellation of allowances
(1) 
Member States shall ensure that allowances can be transferred between: 
a. 
persons within the Community,
b.
persons within the Community and persons in third countries, where such allowances are recognised in accordance with the procedure referred to in Article 25 without restrictions other than those contained in, or adopted pursuant to, this Directive.
(2)
Member States shall ensure that allowances issued by a competent authority of another Member State are recognised for the purpose of meeting an operator’s obligations under paragraph 3. 
(3)
The Member States shall ensure that the operator submits, for each installation at the latest, 30 April each year, a number of allowances corresponding to the total emissions of the installation during the preceding calendar year, as verified in accordance with Article 15.
(4)
Member States shall take the necessary steps to ensure that allowances will be cancelled at any time at the request of the person holding them.
(6)
The applicant appealed against that fine before the Environmental Court of Appeal Allegoria and justified this with the fact that the sum is disproportionately high, particularly in view of Art. 49 para. 3 of the UN Charter. The applicant goes on to say that but for the misfortune of missing the deadline for the allowance renewal it has always followed the emission control systems and that the fine economic consequences of the fine could be very serious. The applicant considers the fine as a penalty, which violates the entrepreneurial freedom of Art. 16 of the UN Charter and the right to property pursuant to Art. 17 of the UN Charter. Further it is of the opinion that this also constitutes a breach of the Protocol. 1 of the European Human Rights Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). The defendant country is a signatory of the negotiation protocol of the ECHR.

Article 1 of Protocol No. 1 ECHR reads as follows:
Protection of property
Every natural or legal person is entitled to the peacefulenjoyment of his possessions. No one shall be deprivedof his possessions except in the public interest and subjectto the conditions provided for by law and by thegeneral principles of international law
The preceding provisions shall not, however, in any wayimpair the right of a state to enforce such laws at itdeems necessary to control the use of property in accordancewith the general interest or to secure the paymentof taxes or other contributions or penalties.
7. 
Article 16 of the UN Charter reads as follows:
Freedom to conduct a business
The freedom is recognized under Community law and national laws and practices.
Article 17 of the UN Charter reads as follows:
Property rights
(1)Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public interest and in the cases and under the conditions provided for by law, subject to fair compensation being paid in good time for their loss. The use of property may be regulated by law in so far as is necessary for the general interest.
(2) Intellectual property is protected.
. 7The Environmental Court of the Kingdom of A, which for the 1st and 2nd Instance has jurisdiction in matters of environmental penalties, made reference to an earlier decision of the European Court concerning the compliance of sanctions in the UN Charter. 

The Environment Court made reference to a case C-203/12 Billerud, in which the Court in a preliminary ruling under Art. 267 TFEU has decided concerning the interpretation of Directive 2003/87/EC. In its judgment of 17.10.2013 the Court decided, inter alia:
- 
An operator who has not surrendered allowances for emissions of the previous year to the reporting date April 30, has forfeited authorization sanction. According to the ECJ, a penalty is ruled out only if the operator was prevented from delivery due to force majeure. 
- 
As a result the ECJ equates a violation of the obligation to surrender a sufficient number of allowances to cover the emissions during the preceding number year with a mere missing of the deadline, although certificates are present. 
- Thus, the Court has rejected the view of the Advocate General at the ECJ in his Opinion delivered on 16.05.2013. The Advocate General had spoken out against both the amount and against the lump sum, at least in cases where there was no one excess emissions. The Advocate General had stressed that companies that have not yet had enough allowances to cover their emissions for the previous year on their accounts could not be treated as such companies that do not have adequate certificates. If nevertheless sweeping sanctions of the Directive are issued, the sanction is disproportionate in that the circumstances of the case would not be considered. 
- The ECJ disagreed and presented only formally taht on account of missing the deadline no certificates have been issued so that the reasons why the levy has not been paid plays as little a role as proportionality considerations. According to the ECJ a sanction could only be waived in cases of force majeure. However, the ECJ sets the threshold high for such a derogation. According to its definition in the judgment force majeure exists only when the concerned operator can rely on an external cause, the consequences of which are unavoidable and inevitable and make it objectively impossible for the operator to meet its obligation.
8.
 After notification of this decision of the ECJ the environmental court of the kingdom A has rejected the appeal of the applicant and relied relatively briefly on the definition of the ECJ of proportionality and thus concluded that the Kingdom of A was not in a situation arising from this law, to adopt a different opinion concerning the sanctions. The existence of force majeure was denied. 
9.
As a further appeal against this judgment has not been possible, the applicant paid the penalty.
10.
A strong competitor of the applicant, B Ltd., established in the EU Member State B, was also sanctioned because for the same reasons as the applicant it submitted to late the greenhouse emissions allowances.  B Ltd. regarded it, however, as meaningless to attack this decision of the national court imposing fines and instead filed an appeal in Strasbourg before the European Court of Justice. The Member State B chaallenged the appeal but did not appeal to the health protection of Art. 35 ECHR but stated only that following the judgment of the ECJ in the issue of Billerud the penalty imposed could not be withdrawn by means of national remedies.
11.
By judgment of 01.06.2014 the European Court of Human Rights ruled that the sanction against B Ltd. violated the ownership of the company and thus violated Art. 1 of Protocol1 of the ECHR which the country B had also signed. The European Court of Human Rights (ECHR) pointed out that for the effective use of property rights, a fair balance must be guaranteed between the general interest of the community and the protection of fundamental rights of the individual. Accordingly, the following should be noted:
a.
Since B. had sufficient greenhouse emisison allowances, 
b.
no ill will or malice was determined.
c.
it concerned a relatively small company, which with the payment of the sanction was threatened by bankruptcy and
d.
the failure to have not submitted the certificates in time, had no negative effect on the environment and
e.
the penalty is disproportionate.
In its judgment, the ECHR stressed that the principle of proportionality, which impairs the fundamental rights of an individual, cannot be applied without considering the circumstances of the individual.
Furthermore the ECHR was of the opinion that the ECHR should be interpreted based on today's standards. The interpretation of the legal text would have to be made so that the effectiveness of the law is practical and effective, not theoretical and illusory. According the ECtHR decided that B Ltd. woudl receive compensation, whereby the sum of compensation included the penalty, interest and the costs incurred. The judgment became legally binding.
12.
When the applicant learned of this decision against B Ltd., it filed a suit against Kingdom A for damages. The action was justified by the fact that Kingdom A infringed the fundamental rights of the UN Charter by any act or omission. The action was brought in kingdom A in the Supreme Court which according to national law isr the first and last instance in such actions for damages against the State.
13.
The applicant based its claim for compensation on the EU principle of non-contractual liability of Member States for breaches of EU law. It also observed that the most commonly deployed requirement criterion for such actions that liability only occurs when there is a sufficiently serious breach occurs, was ineffective. The invalidity was justified as follows:
a.
The requirement for the existence of that facts violated the right of the company to effectively protect its rights acc. to Article 47 of the UN Charter and Article 13 ECHR;
b.
also that the principle in actions aimed at restitution of sanctions which have not been obtained in accordance with EU law, is not applicable;
c.
also it has been established that such a criterion in national law of kingdom A for the violation of constitutionally guaranteed rights does not exist. 
Regarding the damages, the applicant requested the full compensation for the paid fines and additional compensation of 5% interest from the date of payment of the penalty.
Article 47 of the UN Charter reads as follows

right to an effective remedy and to a fair trial.

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has theright to an effective remedy before a tribunal in compliance with the conditions laid down inthis Article.

Every person has the right to have their case judged by an independent and impartial tribunal previously established by law in a fair procedure, publicly and within a reasonable time. Any person may be advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid isnecessary to ensure effective access to justice.
Article 13 ECHR reads as follows:

Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.
14.
Kingdom A opposed the action. It took the view that no organ of the State have violated EU law. Ifit had come to such a violation, this was not serious enough to trigger a liability claim. Also such an infringement if it exists coudl not have a retroactive effect. Further, it is not justified, that a State be made liable only for its membership in the EU legal order. It was also stressed that even in the face of the fact that B Ltd. had received compensation from the ECtHR it is not conducive for the national market to pay compensation to the applicant. This was a breach of the principle of fair competition, which could not be maintained by sanctioning payments to companies because it thereby as a result increases instead of reduces the misconduct.
15.
The Supreme Court of the Kingdom of A decided to stay the proceedings and to refer to the ECJ to clarify two preliminary questions.

These are:
(1)In circumstances: such as the ones at hand, has there been a breach of EU law, to if so, is it able to attribute the Member State?
(2)
Can the requirement of a sufficiently serious breach, developed in the case-law on non-contractual liability of the member states of EU institutions, be upheld where the action is based on a breach of fundamental rights, and if so, is the condition satisfied in circumstances: such as the ones at hand?
II. Legal situation
1. 
Legal basis

Substantive law canbe used in objective breaches of Art. 16 (freedom of enterprise) and 17 (right to property) of the UN Charter as well as against the principle of proportionality of the Art. 49 para. 3 of the UN Charter.

In the case of establishing an infringement it is necessary to examine the conditions under which the respondent State is liable (keyword sufficiently serious breach as a condition of State liability) and whether such liability has retroactivity.
2. Principles developed in the case law

The starting point of State liability is the fact that there is no explicit basis in primary Union law for this purpose. State liability claims were created by judicial law training, connected to all the resultant problems, and the EU issue in parts of competence and the merits of the ECJ on legal training. Meanwhile EU law State liability claims are recognized by Member States as part of the Union's legal order. Important stations in this jurisorudence were:
2.1. 
Francovich, judgment of 19.11.1991, C-6/90

Here a directive on the protection of the worker in the case of the employer's insolvency was transposed belatedly. Because of this late transposition the ECJ has found a violation of European Union law. While there was a lack of direct third-party effect of the directive, the ECJ recognized that from the nature of the legal order created by the EU treaties law, there is liability of the Member States in case of violations of EU law, 
2.2. 
Brasserie du pecheur, ECJ, judgment of 05.03.1996, C-46/93

Here the ECJ recognized for a French brewery compensation claims due to loss of sales that have occurred due to import restrictions to Germany. This was justified by the German purity law. However, it was noted that the German purity law is incompatible with EU law. Here the ECJ developed the liability aspects of legislative injustice, namely the non-adjustment of a formal parliamentary law (Beer Tax Act) on the basis of higher-ranking European Union law. A fault requirement, which goes beyond the sufficiently serious breach of European Union law, the ECJ did not regard as a condition of liability. The condition of the serious breach was denied by the Federal Supreme Court in Germany in this particular case by judgment of 24.10.1996.
2.3. 
Factortame III ECJ, judgment of 05.03.1996, C-46/93

Here a new arrangement of the British fishing register denied Spanish owners in the UK, the registration of fishing boats and thus participation in the British fishing quotas. Here, the Court recognized the violation of fundamental freedoms by formal law, and spoke of "exemplary damages" because of unconstitutional conduct of public agencies. Next the awarded compensation claim was not limited to damage to certain legal interests or with the exclusion of loss of profit. 
2.4.
Dillenkofer, ECJ judgment of 08.10.1996, C-178/94

Here the Federal Republic of Germany, applied too late the Package Travel Directive to protect consumers in case of insolvency of the tour operator. The ECJ recognized herein a legislative defect by omission and condemned Germany for failure to transpose. Interesting here is that only the failure to meet a time limit was considered a serious breach. This resulted in a compensation claim, as far as the result prescribed by the Directive entails the imposition of rights to individuals, the content of which is determined, and where there is a causal link between the breach of the State's obligation and the damage suffered.
2.5. 
Schmidberger ECJ, judgment of 12.06.2003, C-112/00

This case concerned the case of a possible violation of administrative Union law violation by omission. Here a freight forwarder sought damages against Austria because authorities intervened not effective against a 30-hour full blockade of the Brenner Pass by environmentalists. The ECJ denied here fundamental rights or interference of unlawful union law in the free movement of goods.
2.6. 
Köbler ECJ, judgment of 30.09.2003, C-224/01

Here a university professor sought from his Austrian employer payment of seniority allowances for periods of service in universities in other Member States. The Administrative Court in Austria rejected the request. The ECJ treated the question of liability of the Member States for misjudgments of their courts of last instance and recognized compensation claims thereof in principle. However, the responsibility for such a mistake by the judiciary comes only is only considered in manifest disregard of EU law. In the Member States the State liability for defective court decisions is not entirely ruled out. As an argument Article 41 ECHR is used. In this context,  the decision Traghetti del Mediterraneo is to be seen, ECJ judgment of 13.06.2006, C-173/03. Here, the Court found that EU law in cases of intent or gross negligence of the conduct of the judge may be in flagrant violation of European Union law limiting the liability of the State.

Also in this context the judgment Dangeville, ECJ, judgment of 16.07.2002 is to be seen. Here the ECJ recognized that a general compensation exclusion of a national court decision infringing EU law is disproportionate and contrary to the Convention. The claim was recognised a property right within the meaning of Art. 1 of 1. additional Protocol of the ECHR.
3. 
Judicial legal training

The liability of the member state in principle is recognized as a judicial act of legal training. The ECJ accepts the competence for legal training from the contract to abiding by the law is observed in the application and interpretation of the contract, Art. 19 para. 1 sentence 2 TFEU. This legal development encounters criticism in the form of an allegation of transgression of competence by the ECJ (ultra vires action). On the other hand it is pointed out that the fundamental necessity of sanctioning Member States is necessary to ensure compliance with Union law obligations (effet utile), also called principle of loyalty to an organ as a member, Art. 4 para. 3 TFEU. This is based on the rationale of Art. 340 para. 2 TFEU as an expression of the general legal principle that public bodies for are liable for unlawful act / omission and therefrom must compensate resulting damages (principle of international law of State responsibility). Injurious effects have to be remedied in this respect generally in accordance with the minimum requirements of Union law within the national law on liability. Here the superposition or the complement or completion of the competent national liability regime for the design and realization through Union law has to be taken into consideration. The controversial legal nature with regard to the classification of national law should not be discussed further here. The so-called monistic approach, as a claim modified by European Union law under national law is confronted with the independent union liability Institute in addition to national liability (dualistic concept). The latter corresponds to the case law of the ECJ in several judgments.
4. 
Verification Scheme
To test these claims for damages, the Court has developed in the aforementioned case law following examination scheme:
4.1. 
Breach of Union law

This is a principle requiring qualification. Any infringement of primary or secondary European Union law is capable of triggering State liability claims. The following groups of cases may be considered:
- omission of/not timely transposition of directives;
- insufficient/incorrect transposition of directives;
- breach of contract law by legislators, for example, not lifting a breach of contract law or adoption of such a law;
- administrative violations primaof ry Union law in regulatory implementation;
- judicial breaches of EU law.

 The violation presupposes an act or omission attributable to a public authority of the Member State. 

Unlawfulness of the membership conduct is required.

Objective unlawfulness is sufficient.

Fault is not assumed.
4.2. 
Protection of individual rights and purpose

The Union standard in legal terms must pursue the purpose of the protection of individual rights. This is problematic in fundamental freedoms or the granting of individual rights or claims.

The suitability for individual favouring or individual protection is assumed also in private interests (argument from Art. 340 para. 2 TFEU).

In case of inadequate policy implementation, it is sufficient that individual rights should be given bytransposiiton (so-called instrumental erroneous legal position which has not been created).

On the criterion of protection standards few demands are made.
4.3. 
Sufficiently serious breach of the law

As for liability requirement it was recognized that not every minor breach of Union law justifies liability..

Such a sufficiently qualified infringement is accepted if the Member State has exceeded the contracted action and discretionary limits manifestly and gravely.

Clear and obvious is a violation if the conduct violates set ECJ case law or a judgment which qualifies the destructive behaviour as contrary to EU law.

Here a previous finding of illegality of Union law by the ECJ not a requirement, just as the illegality established by the ECJ Union is not a serious breach. 

According to the Brasserie ECJ judgment the requisite level of clarity and precision of the rule infringed is given by failing to implement the directive within a clear time limit. Then usually it is considered a clear violation. 

In incorrect transposition of the directive lack of interpretation and need for interpretation are required.

It must be noted, the scope of discretion, in the violated norm of Union law gives national authorities a so-called assessment prerogative or power to set standards.

The degree of fault, i.e. intent / no intent, does not constitute a separate examination of fault but only one aspect within the serious breach.

Next the excusability or inexcusability of a legal error is recognised, for example, in resolving pending issues with relevant ECJ case law, or by erroneous interpretation by a majority or plurality of the Member States.

Also of note is a possible contributory cause of the offense through action or behaviour of a Union institution.
4.4. Acting State authority and form of action
The examination of a European Union law on a State liability claim is further distinguished by acting state authorities or the forms of action. Here errors in law, in the administrative law enforcement or the judicial injustice come into question.

In the case of false implementation of a UN legal legislative act the Member State's implementation discretion is to be taken into consideration. This does not include, in the case of incorrect transposition already by the ECJ infringements found as they are then obvious.

In the case of administrative execution the consistent enforcement and the primacy of Union law are to be noted. Here the competence of the executive for non-application of standards for example. In flagrant conflict of EU law with national law is a particular problem.

And finally the last possibility for differentiation is judicial injustice.

Judicial misconduct can refer to legal application and legal interpretation. 

Particularly stringent requirements are to be made of this liability on account of the protection of judicial independence, the legal force of judgments and the associated legal certainty. 

A judgment prerogative pursuant to § 839 para. 2 BGB
 does not exist. Under the judicial injustice also falls the group of apparently legally incorrect legal applications or violation of judicial due diligence, e.g. a reference required by Union law of the ECJ.
5. Legal consequences
In examining the legal consequences of the presence of a detected (sufficiently qualified) legal infringement, a reference to claims of third parties, such as pusuant to § 839 para. 1 sentence 2 BGB is not possible
. An absolute exemption from liability of the Member State in the event of a sufficiently serious infringement is contrary to EU law and therefore inadmissible. As a legal consequence full monetary damages and restitution in rem is owed. The only question is whether compensation for personal suffering is included. This must be present but does not have to be decided.
6.
 Infringement of ownership pursuant to Art. 17 of the UN Charter

Article 17 of the Charter of Fundamental Rights of the European Union reads as follows:
Property rights
(1)Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public interest and in the cases and under the conditions provided for by law, subject to fair compensation being paid in good time for their loss. The use of property may be regulated by law in so far as is necessary for the general interest.
2
In the ownership concept of the UN Charter it should first be noted that this term is not understood as a strict matter of law as under German law. Rather, the concept of property in the broad sense of international law is to be understood. It includes all acquired rights with the asset. Not only movable and immovable property are protected but it extends to all vested financial value rights, as the ECJ has found in the case of Holy Monasteries/Greece (C-12/08 of 21.01.2009). Further this includes also intellectual property, pension law claims and the right to an established and functioning business (van Marle/Netherlands, C-201/11 of 12.12.2012). Under certain circumstances, a license or a concession may be property ​​and the clientele of a cinema through long-standing operation of a cinema clientele is a protected asset.
It should be noted that the personal scope expressly is extended to legal persons as fundamental right. Basically 3 types of property-related measures are distinguished which can be clissified in the categories expropriation, usage control and other interventions . 
For the justification of intervention in the freedom of property different requirements apply depending on the type of action. Expropriations are permissible if they are made by law or made on the basis of a law, are in the public interest and the deprivation of property is suitable and propertionate for the achievement of the objectives. Due to the different regulatory systems in the Member States a formal law by German understanding is not always necessary. Sufficient shall mean any regulation, which is due in some way to a parliamentary authorization. In determining the public interest a further area of discretion of the Member States comes to bear. Proportionality always must exist between the means employed and the aim sought. 
Usage provisions must be based on a law and be necessary for reasons of public interest and therefore proportionate.
For other interventions there are no written barriers. Again, however, it requires justification by a legal basis and compliance with the principle of proportionality. A fair balance between the demands of the public and the protection of fundamental interests on the other hand does nto exist if an excessive load is imposed on the person concerned (individual and excessive burden). Of particular importance is the principle of good governance which forces the authorities to act with the utmost diligence. This is especially true when matters of vital importance for those affected up to a threat of existence are at stake (Moskal/Poland, ECHR judgment of 15.02.2009 No. 10373/05).
7. 
Other principles of the UN Charter
7.1.
Subsidiarity
In the fifth paragraph of the UN Charter the Charter is committed to respect the jurisdiction and responsibilities of the Community while respecting the principle of subsidiarity justice.
7.2. Proportionality
§ 49 para. 3 governs that the punishment must not be disproportionate to the offense. But this principle of proportionality is in connection with criminal offenses and penalties.
7.3. 
Scope of guaranteed rights
Under the scope of the rights guaranteed in Article 52 the following can be read:
Scope of guaranteed rights
(1) 
Any limitation on the exercise of the rights and freedoms recognized by this Charter must be provided for by law and must respect the essence of these rights and freedoms. Subject to the principle of proportionality limitations may be made only if they are necessary and recognized by the Union for the common objectives of general interest or the need to protect the rights and freedoms of others.
8.
 ECJ jurisprudence
8.1. 
Billerud

The European Court has first raised in its judgment of 17.10.2013 (C-203/12 Billerud) the penalty provisions of the Emissions Trading Directive 2003/87/EC. According to the ECJ, a penalty is ruled out only if the operator was prevented from submission due to force majeure. The operator may only invoke such a force majeure in the ECJ's view, when it concerns external causes whose consequences are unavoidable and inescapable are make for the operator compliance with its obligation objectively impossible .

The ECJ advocates a formal understanding of system of penalty provision in this Directive. It does not distinguish between whether the operator ever had emission allowances or are not present because it has failed to submit them by the deadline of April 30 th of each year. The Court considered this a very formal understanding and thus corresponds, among other things to the jurisdiction of the German High Courts and to the German system of penalties in § 18 para. 1 Greenhouse Gas Emissions Trading Act (TEHG). In this procedure, the Advocate General of the ECJ in its Opinion of 16.05.2013 had another view. He spoke out against both the amount and against the flat-rate nature of penalties. In the event that only one period was missed and the operator had the required number of allowances and consequently there no excess emissions, the Advocate General did not want the penalty to be regarded as forfeited. This in any case if the undertakings would have had not enough allowances to cover their emissions for the previous year on their account. Next the Advocate General considered that in the event that, nevertheless, the lump sum sanction of the Emissions Trading Directive was imposed this sanction was disproportionate because it did not take into account the circumstances of each case.

As already said, the ECJ remained with its formal jurisdiction. 
8.2. Assumption of the existence of a claim for damages

If one wants to imply that, contrary to the jurisprudence of the ECJ the case of Billerud by imposing a penalty on an operator who has only failed to submit his allowances, but had still sufficient allowances to cover the emissions of the previous year to his credit and by its failure did not cause excess emissions nor a negative environmental impact, constitutes an infringement, it must be asked whether such an infringement would be appropriate at all to trigger damage compensation obligations.
8.2.1. 
Traghetti del Mediterraneo

In its judgment of 13.06.2006, C-173/03 (Traghetti del Mediterraneo SpA v Italian Republic) the ECJ ruled that Community law precludes national legislation excluding general liability of the Member State for damage in detail by a court of last instance making attributable a breach of Community law, if this violation results from an interpretation of the laws and of facts and evidence of that law. Community law does preclude national legislation which limits such liability solely to cases of intentional wrongful conduct of the judge, provided that this limit means that the liability of the Member State is excluded in other cases where a manifest infringement of the applicable law was committed within the meaning of recital 53-56 of the judgment of 30.09.2003 in Case C-224/01 Köbler.

Following that judgment, in principle damages repair obligations of the State may occur against a judgment which is contrary to Community law, even if such a breach was not a grossly negligent or intentional one.
8.2.2. 
Köbler

In its judgment of 30.09.2003, C-224/01 Köbler/ Republic of Austria, the ECJ found as follows: 

There is a principle that Member States are obliged to compensate the damage caused to individuals by infringements attributable to Community law. This infringement is also applicable where the infringement in question is the result of a decision of a court of last instance, provided that the infringing Community rule has the object of conferring rights on the individual, the infringement being sufficiently qualified and there being a direct causal link between the infringement and the individual damage. In deciding whether the breach is sufficiently serious, if the violation results from a final court decision the competent national court, must check whether that infringement is manifest, considered in the light of the specific nature of the judicial function. 

It was also found that a fundamental obligation to pay damages is an infringement of a court of last instance court against Community law. However, the conditions for applying for such liability were substantiated by the criterion of sufficient qualification of the offense, the direct causal link of the offense and the damage resulting to the individual. Within the examination point of sufficient qualified awareness of the infringement the national court has to examine whether that infringement is manifest. 
8.2.3. 
Breach of the UN Charter

In the present case it appears, by the judgment of the ECtHR that objectively ownership interference is considered in the sense of an infringement of Art. 16 of the ECHR. But the Supreme Court of Kingdom A states despite such infringement being established, that it has not been a sufficiently serious breach. According to the author the legal question was whether it constitutes a separate legal violation of the environment court of the Kingdom of A, in its decision relating to the fine payment provided for in Directive 2003/87/EC - if necessary by reference to the principle of proportionality at all or not at all - to be able to change teh fine payment, possibly is an error of judgment. For in the author's opinion, not only the established ownership engagement can trigger a claim for damages, but also the legislative injustice in the form of not revising the decision of the Environmental Court of the Kingdom of A, which may mistakenly assume following the judgment of the ECJ C-203/12, that it cannot change the amount of the fine as a natonal court. Thus, the national court may overlook that the jurisprudence of the ECJ on the principle of proportionality and its inapplicability may constitute a separate breach of higher-ranking law, here against the UN Charter.
III. The applicant's observations
1. Due to the above, the applicant will have to move the following arguments to the forefront of their action for damages:
(1)
He will point out that the failure was only formal in nature. 
(2)
Next, it had a sufficient number of emission allowances.
(3)Next it will point out that no ill will or malice was discovered in missing the deadline for submission.
(4)
Next, that it concerns a small business, which by paying the penalties is threatened by economic extinction or that the payment of the sanctions means considerable economic interference in the company and therefore may threaten the continued existence of a successful company.
(5)
It will also point out that its failure to have not renewed the allowances in due time, had no negative effect on the environment.
(6)
It will conclude that on the basis of these facts, the penalty - at least in the amount - is disproportionate.
(7)
It is - in the author's opinion - further to be pointed out that the judgment which is based on not being able to change the sanctions, already for that reason alone is contrary to superior law, i.e. wrong in the sense of a legislative wrong, what in itself can justify claims for compensation.
2.
The applicant refers here to the judgment of the European Court of Human Rights of 01.06.2014, which indicates that for the persons concerned the exercise of the use and ownership is possible only if a fair balance is guaranteed between the general interests of Community and the protection of fundamental rights of the individual. Here, the above-mentioned factors must be considered. This derives also from the principle of proportionality, which must be explicitly protected in Art. 52 of the UN Charter within the scope of the guaranteed rights. The applicant will continue to point out that the right to an effective remedy pursuant to Art. 13 ECHR is no longer guaranteed if the review of a definitive judgment on the level of the superior law is not possible, but the court - wrongly, i.e. in the form of legislative injustice - assumes as a result of any conflicting law it cannot make such an assessment. Thus the court overlooks protecting the independence of judges and the derived duty to make separate legal examinations, which the court seised has not done from the beginning, assuming that it had nto been authorized to do so. Through this misconception, however, the court denied even consideration of the breach of higher-ranking law, in particular the right to property pursuant to § 1 of Protocol No. 1 of the ECHR, also the ownership jurisprudence of Art. 17 of the UN Charter and, ultimately, the protection of entrepreneurial freedom pursuant to § 16 of the UN Charter. Both the protection of property and the protection of enterpreneurship are likely to be violated. It is also pointed out to the applicant that the concept of ownership of the UN Charter is not legally narrower further but is to be understand in the sense of international law, as stated above in law. It is also pointed out to the applicant that this property protection protects all acquired rights to assets, and thus protects not only movable and immovable property, but also vested rights of those assets, in particular the rights in established and functioning business. It is also pointed out to the applicant  that as a legal person, he is expressly covered by the scope of this right of ownership. With regard to the 3 categories violation measures of ownership, the applicant will make recourse is the so-called other interventions and in this context point out that another intervention in the right of ownership is only permitted in strict compliance with the principle of proportionality. It is also pointed out that a fair balance no longer exists between the requirements of the public and the protection of fundamental rights interests if the person concerned - he - suffer from the imposition of an excessive burden (individual and excessive burden), which can be assumed here, because the fine is of existential importance for the applicant and may jeopardize his survival. Referring to the case-law cited itis pointed out that this particular circumstance was not sufficiently considered.
3.
With regard to the case law of the ECJ in teh case of Billerud, it is pointed out to the applicant the differing opinion of the Advocate General. It is also pointed out that the Advocate General - rightly so - has rejected both the amount and the flat rate nature of the fine, at least in the cases where there were no excess emissions, such as the in the present case. It is also pointed out that it was substantially important for the Advocate General that enough allowances were at least substantively present, although they could not be taken into consideration on account of a formal mistake. However, it is also pointed out that this non-compliance constituted a formalistic consideration, which cannot be reconciled with the concept of ownership of the UN Charter. The application of the law of the ECJ is too formalistic and disregards the principle of proportionality completely, which is unacceptable in view of the express provision in Art. 52 of the UN Charter. It is also pointed out that the only exception approved by the ECJ, namely the existence of force majeure is not achievable in practice, because force majeure does not apply where the operator was not in a position objectively to comply with his obligation. Such a case almost never, anyway, rarely, exists and also disregards the principle of culpability, which at least has to be considered in its manifestation as the subjective responsibility of the operator.
4. It is also pointed out to the applicant that a difference in treatment between the decision with regard to their competitors, who were awarded damages against her is inappropriate and incompatible with the concept of justice, which must be inherent always in the application of the law. The procedural contingency that their competitor has accepted the sanction and then finally repulsed in the form of a compensation for damages, while at first contesting the fine and after formulating the judgment in which the ruling was taken, is not decisive for the question of the infringement of rights against superordinate rights. This contingency can not have any effect on the material justice of both competitors. Furthermore, it is pointed out to the applicant that the Supreme Court of the Kingdom of A constituted an acting body of the State and that errors of this acting body must be taken into account in the sense of the so-called legislative injustice. For in the case of such a legislative injustice, there is no judicial privilege, which, for example, excludes the liability of the state for a false final judgment. Even such exclusion as such would be contrary to EU law.
5.
Finally, it is pointed out to the applicant that the case law of the national court and the case law of the ECJ in this case was criticized by the ECHR, because the preceding judgments came in disregard of the principles of protection of property and the principle of proportionality. The assumption of the National Court, in view of the jurisprudence of the ECJ decision of not being able to change the fines, represents its own legislative defect, which the national court has judged based its legally incorrect view. It is therefore not only a wrong decision in substantive ways but in parts of a so-called (non) decision, although the facts to be decided possibly might have been relevant to the decision. 
6. 
Finally it is also pointed out to the applciant that the restoration of the effective protection of property and the restoration of equal treatment of two actions of competitors with comparable facts without any distortion of competition is only possible if in both cases the principle of proportionality or the protection of property is respected and because of this also the applicant was awarded compensation. For indeed, the applicant has worked more carefully than her rival by challenged the national decision at first, because the applicant has taken into account the principle of subsidiarity of the UN Charter, while her rival has endured the fine and also has demanded damages. Whether on account of the subsidiarity principle an obligation had existed for her to pursue the national and then the legal path to the ECJ, in full knowledge of how the judgment would go out, remains an open question. The requirement of legal exhaustion (principle of subsidiarity) would suggest this. The applicant in any case did not know when taking legal action how the national court and the ECJ would decide which is why he in view of his obligation to respect the principle of subsidiarity kept strictly to the law. This must not result in a disadvantage for instance in the form that he now no longer receives compensation.
IV. Opinion of the respondent State
1.
The defendant, first of all state that it has committed no legislative defect, because it with its case-law it was in full compliance with the case of Billerud decided by ECJ. It will point out that according to the law a formal approach is appropriate and should be judged solely on the failure to submit the allowances by the final date in any case, as here, when a case of force majeure is not present, since it is not disputed the failure is based on an internal failure of the applicant even if it caused no negative environmental influences and it has enough allowances. It is also pointed out to the defendant that it is bound by the case law of the ECJ, since ECJ case law in principle has immediate binding effect on the Member States and therefore a modification of this judgment in this particular case would be impossible. Whether a legal breach of the UN Charter is present, the defendant should no longer check stringently in the approach, because such an examination through the jurisprudence of the ECJ was not possible. It is pointed out that the legislative defect cannot be present, but adheres to higher-ranking law.
2. Furthermore, it is pointed out that even with a breach of higher-ranking law the finding of such an infringement by the ECtHR does not entail retroactivity but at most as effectiveness from the date of the existence of such a decision. In this context, it is pointed out to the defendant country that one can assume such a revised law at the earliest since the judgment of the ECHR and with such a law in no way the individual right of the applicant is connected to refer to it (no - favouring - retroactivity) . 
3.
One would also point out to the defendant country that it would have been open to the applicant, after the presence of the ECJ Judgment to contact the ECHR, which it did not. It is pointed out that the fact that its national competitor has there obtained success which cannot be automatically transferred to their case, as it so far lacks the reference to third parties of the jurisdiction since the judgment always had individual effect and did nto constitute a general principle of law to which each applicant - insofar as it is affected in time previously - can relate.
4.
It is pointed out to the respondent State that even if one wants to assume through the judgement of the court of last instance of the jedgement of the environmental court the existence of a legislative wrong, such a false judgment was not grossly negligent or came about in disregard of the prevailing EU legislation came about, which is why a so-called sufficiently serious infringement cannot be assumed. When claiming room for manoeuvre of the allegorical Environment Court the national action or discretion was not manifestly clear and significantly exceeded, but only within the framework of existing law to which the Court has held. Because at the time of submission of the decision by the allegorical environmental court there was no decision of the ECHR. Since the court has otherwise held on to governing Law, especially in the case-law in the matter Billerud, one could not accuse the defendant country of such a serious breach with the result that an obligation to pay damages is excluded. 
V. Observations of the author
1.The author believes, however, that the judgment in the case of Billerud is not durable, but contrary to higher-ranking law. The author does not overlook the arguments of the defendant, especially the strong arguments forbidding retroactivity and the argument of a non-present sufficiently serious infringement. 
2.
The author believes, however from the obliging quasi legal character of tje rules infringed and the obligaion determined by the ECHR to spread knowledge of valid law which only could be achieved if as regards the use of property rights, a fair balance could be ensured between the general interests of the Community and the protection of the fundamental rights of the individual. Since the underlying principle of the protection of property, and even higher principle of proportionality when deciding on the protection of property, such an application is not possible without considering the circumstances of the individual, because any non-respect of such circumstances constitutes a violation of the principle of proportionality in itself. Next the argument of the ECtHR refers to the fact that the ECHR should be interpreted on the basis of the currently valid - actual - standard, and that this is the only possible interpretation of the law in order to ensure effective judicial protection. For the obligation of interpretation of the legal text such that the effectiveness of the law is practical and effective (effet utile) and is not only theoretical and illusory, is a fundamental principle of the constitutional state. Subjectively theoretically attainable rights that cannot be achieved due to insurmountable burdens, however, are illusory and do not ensure protection of fundamental rights. In this respect, the author emphasizes strongly the prohibition of the individual and excessive burden and the obligation of the legislature and the courts in particular, in strict recognition of the commitment to effet utile, ensure such protection of a fundamental right.

By observing these facts it cannot be overlooked that 
- 
The applicant had sufficient greenhouse emissions allowances, 
- No ill will or malice in the failure to submit the allowances was observed,
- The applicant is a small company, the existence of which is threatened with the payment of its existence and gives its competitors an unfair competitive advantage in the same market,
- It causes ​​unequal treatment of competitors and itself if the latter is awarded damages and it is not for formal reasons,
- Its failure had nto meet the dealdine had no adverse impact on the environment,
- The penalty for the mentioned reasons is disproportionate.

Also, the author believes that the view of the allegorical Environment Court that it could not decide otherwise, is a separate legal violation against the rule of law. For here it is overlooked that the present judgment of the ECJ (Billerud) is not an obligation or a carte blanche of the court to decide without further examination analogous to the judgment. For legislative defect does not need to be present when a court abides by the jurisdiction of a higher-ranking court. But it must not be overlooked that legislative defect is not automatically excluded when a court uphold a wrong overriding judgment. In this case, the national court would have to come to a decision considering the preceding arguments that the Billerud decision in the present case is not applicable and is in breach of the right to property in the sense of the UN Charter and the principle of proportionality and therefore is not how the ECJ may decide. In reality, the allegorical environmental court would not have decided like the ECJ because its own national decision would have been included within the judgment privilege and woudl have been a different decision in the ECJ judgment arising from the determination of special circumstances and not a breach of higher-ranking law. 
3.
The author therefore comes to the following result:
(1)
For these reasons,a violation of the law of the national court occurred because it schematically unaudited applied the ECJ case law and did not examine on its own whether a breach of the UN Charter was present. Such a violation, however, is to be affirmed for the stated reasons.
(2)
The author also affirms the existence of a sufficiently serious breach and therefore also the existence of a sufficiently serious breach and sees such an infringement in the form of legislative wrong as fulfilled. 
(3)
The author does not recongise a breach of a retroactive ban because such a ban does not exist objectively. As long as a separate action for damages of the applicant against the state had nto lapsed, it was entitled to refer to the jurisprudence in a parallel case. The retroactivity is intended to protect the plaintiff against unequal treatment, but not to remove the possibility of favour which is not to be seen as such and is the reason why the applicant was not allowed to refer to the jurisprudence reached by its competitors.
(4)
The creation of material justice - even without consideration of the competitive situation between it and its competitors - can only be created in that the sanction to be paid as damages is back. However, if it would be the author's opinion that it was quite possible that the allegorical Environment Court refunds or awards only a part of the sanctions because an objective breach of its obligation to timely submission the renewal allowances did take place. In this way one also could take the judgment of the ECJ in Billerud into account, the core content of which is that a formal violation must be sanctioned. However, on the basis of the principle of proportionality in the light of the abovementioned arguments, the national court could have adequately reduced the penalty of the ECHR in the light of the above-mentioned arguments in order to prevent a breach of the existence of the applicant's established commercial business. For an automatic obligation of the court, to refund the applicant the entire penalty, associated with all interest and costs, is not recognized by the author because of the undisputed present infringement. A separate decision by the national court will be necessary to determine the extent to which the sanction can be repaid in order to avoid a breach of the principle of survival and thus to ensure the principle of proportionality, while respecting the protection of property. Maybe it will be enough to charge the applicant with one third of the fine and the associated costs and refund you the rest along with proportionate costs and interest.
�	§ 839 para. 2 BGB reads as follows: If an official in the judgment in a case breaches his official duties, he is only responsible for the damage arising therefrom if the breach of duty constitutes a criminal offense. This provision shall not apply to an unlawful refusal or delay in the exercise of the office. 





�	§ 839 para. 1 sentence 2 BGB reads as follows: If the official is only negligent, he may only be invoked if the injured party cannot obtain compensation in another way.






