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Abstract

ICMS1 – OperationsActivities of →import on behalf of← – Importer on behalf of and those of third parties← – Both the importer for third parties and the acquirer being located within Paulista2 territorythe State of São Paulo – Ancillary obligations.

I. The acquirer shall issue an incoming import purchase invoice (articles 136, subsection I, line “f”,,” and 137 of RICMS3/2000), entering it into its inventory check inaccounts payable ledger, as usual, given that that is the proper tax documentation to support the import operationfor imports and, notwithstanding, the right to credit requiring proof of tax collection to the State of São Paulo, in its name (collection through special guide with identification of the PaulistaPaulista2 acquirer as passive subject).the taxable entity). That invoice shall be issued and registered under the terms of a true import operationtransaction, and in what pertains to Paulista , within the territory of the State of São Paulo, it shall accompany the transportation of the imported merchandise/good in transit.	Comment by Author: I am not 100% sure about the translation of
NOTA FISCAL DE ENTRADA
And
NOTA FISCAL DE SAIDA
All over the document.
I have opted for INCOMING/OUTGOING INVOICE as I have found in proz.com and in many other google searches
http://www.proz.com/personal-glossaries/entry/10342400-nota-fiscal-de-entrada-sa%C3%ADda-incoming-outgoing-invoice

https://help.sap.com/doc/8b49d953292a424de10000000a174cb4/3.6/de-DE/8346d953292a424de10000000a174cb4.html?

but it MIGHT also be ACCOUNTS PAYABLE and ACCOUNTS RECEIVABLES or if we decide to translate it more literally it can be ENTRY INVOICE and EXIT INVOICE.	Comment by Author: I am unsure about this translation.

PROZ. Suggests this:
Proz.com suggests INVENTORY CHECK IN LEDGER
http://www.proz.com/kudoz/portuguese_to_english/accounting/5001833-livro_de_registro_de_entradas_registro_de_sa%C3%8Ddas_e_registro_de_apura%C3%87%C3%83o_de_icms.html

Literally it means REGISTRY OF ENTRIES BOOK.

In this link:
http://www.proz.com/translation-articles/articles/248/1/The-Language-of-the-ICMS-Tax-in-Brazil
the translation would be good received register, supplies received register, inputs register. DO YOU HAVE ANY SUGGESTIONS?

What are entradas and saídas

An entrada is goods received. All entradas must be described in a documento fiscal. Once a company receives a documento fiscal corresponding to an entrada it must be lançado (entered) in the livro-registro de entradas (good received register, supplies received register, inputs register). A saída is goods supplied. All saídas must be described in a documento fiscal, and all of those must be entered in a livro registro de saídas (goods shipped register, supplies made register, outputs register).

II. For the purposes of the PaulistaSão Paulo ICMS legislation, there is no provision for the import third party importing agent on behalf of (trading company) to issue invoice in order to support its operationinvoices for operations of →import on behalf of←. Potential third parties←. An invoice issued bydue to a determination of federal legislation without proper reception bydue receipt in accordance with state normregulations, as a matter of principle, should not be registered in the ICMS registry books.

III. By virtue ofDue to the synchronization and integration of the electronic emissionsystems for the issuance and registration systems of fiscaltax documents, as well as the fact that SPED4 has national reach, potentialany invoice issued by the importer agent importing on behalf of third parties shall be entered by the true actual acquirer (a) without the indication of any amounts, (b) stating, solely, the corresponding invoice number, (c) thea description of the nature of the operationoperations in the field of observations field, and (d) and, in the appropriate field, cross-referencing the invoice issued by the trading company with the incoming import purchase invoice issued by the trueactual acquirer and the active subject oftaxing authority for the operationtransaction.	Comment by Author: Third parties is not included in the Portuguese version but I have inserted it to make the English statement flow	Comment by Author: True seems to be the preferred terminology rather than real

Report

1. The Consulter, according to its own main CNAE5 (46.51-6/01), wholesaler of IT equipment, submits consultation by askinginquires, in sum, regardingabout the issuance of invoices for import operations on behalf of a third party, where both importer and acquirer are located in the State of São Paulo.

2. In this context, the Consulter reports that regarding the aforementioned operations of →import on behalf of← third parties← , it adopts the following procedure: (i) payment of ICMS is made by special guide, in the name of the Consulter and for the State of São Paulo; (ii) the importer shall issue incomingissues a purchase invoice to support the removal of the imported goods from customs and their entry into its facility; (iii) next step, it issues outgoinga sales invoice to document the meresimple transfer of goods from its facility to the facility of the Consulter, without giving prominence todetailing the ICMS value; and (iv) based on this invoice and on the corresponding proof of ICMS payment of ICMS on importationthe import, the Consulter enters into the books the entry of the goods in its facility, by recording the ICMS value as credit in the log for the aforementioned invoice in its inventory check inaccounts payable ledger. 1 TN: Imposto sobre Circulação de Mercadorias e Serviços (ICMS) is a services and merchandise circulation tax.
2 TN: Paulista refers to someone or something from or relating to the State of São Paulo.
3 TN: Regulamento do Imposto sobre Circulação de Mercadorias e Serviços (RICMS) comprises the legislation pertaining the ICMS.
4 TN: Sistema Público de Escrituração Digital (SPED) is the Federal Revenue’s electronic system available for companies to submit their accounting and tax information.
5 TN: Classificação Nacional de Atividades Econômicas (CNAE) standardizes the economic activity codes.



3. Nonetheless, the Consulter cites CAT Normative Decision 3/2009, which states, in its item 12, that for the purposes of compliance with the ancillary obligations before the State of São Paulo, the acquirer of the imported goods shall, themselveshimself, issue the incomingpurchase invoice perreferred to in article 136, subsection I, line “f” of RICMS/2000 (incoming import purchase invoice), entering it in its inventory check inaccounts payable ledger.

3.1. StillHowever, and wherewhile CAT Bulletin 37/2010 refersnotes that “despite the main focus of CAT Normative Decision – 03/09 hashaving been the legal situation wherein the importer is located within a different federal unit different from that of the State of the acquirer […] its basisprinciples are applicable to any import operations of goods originating from abroad on behalf of third parties”,,” the Consulter believes that the aforementioned item 12 is not applicable to those cases where both the importer facilityimporting business and the acquirer are located in this State of São Paulo.

3.2. This is because, according toin the view of the Consulter, CAT Normative Decision 3/2009, in item 12 itself, mentions the “inexistence of covenant”,an agreement,” and, in turn, CAT Bulletin 37/2010 determines that only the “bases” of CAT Normative Decision 3/2009 should be complied with in operations involving in which both importer and acquirer, both are in the State of São Paulo. As such, it is her understanding that, per a more consistentmeticulous reading of CAT Bulletin 37/2010, the “procedures” prescribed in the Normative Decision – and, in particular, the ancillary obligations therein described – would not need to be complied with in operations involving participants exclusively located in Paulista landthe state of São Paulo. 

3.3. In addition, she informsnotes that the procedure derived from CAT Bulletin 37/2010 and from CAT Normative Decision 3/2009 would face strong resistance on the side of the importer hired by the Consulter, who would be unlikely dispenseto neglect their obligation of issuing invoice corresponding to an exita sale of goods, without having explicit legal consent.authorization to do so. And, in that context, she argues that, by not issuing an outgoinga sales invoice, the write -off, in the Inventory Registryinventory registry book, of the imported goods in favor of the acquirer would needsneed to be done through registration of an incominga purchase invoice issued by the Consulter, which would be ratherquite atypical and foreign to the logic of bookkeeping in that fiscal book.

4. Furthermore, still on the same subject, the Consulter bringsraises the dispositionsprovisions of ICMS Protocol 23/2009 executed in the States of São Paulo and Espírito Santo. SuchSaid Protocol determined that, in the case of third party imports on behalf of carried out involving in which both importer and acquirer were located in those two Federation Units (clauses states (second and third clauses): (a) the importer shall collect the ICMS for the Statestate of the acquirer; (b) concurrently, it shall also issue incominga purchase invoice, without giving prominence tospecifying the ICMS value, and outgoingsales invoice, also without tax, to cover the transittransport of the goods to the acquirer; and (c) if the acquirer is incomea taxpayer, it shall issue incominga purchase invoice, giving prominence tonoting the ICMS value, when appropriate. 

4.1. However, the Consulter believes that the procedures described above are specific to the situation in which, in the operationactivities on behalf of a third party, the importer is located in aone signatory Statestate of the Protocol (São Paulo or Espírito Santo) and the acquirer in another. That is, the procedures described above would not be applicable to the →import operations on behalf of third parties← in which acquirer and importer are both located in the State of São Paulo, that is,as in the case at hand. And, as such, she argues that: (i) in article 136, subsection I, line “f” of RICMS, it is determined that it shall be the importer (and not the acquirer) who shall issue the incomingpurchase invoice when the goods enter its facility “straightdirectly from Abroad”;abroad;” (ii) article 137, subsection V, does not foreseecall for the issuance of incominga purchase invoice in addition to the outgoingsales invoice issued by the importer; and (iii) the existence of two invoices (outgoingsales, issued by the importer, and incomingpurchase, issued by the acquirer) will generate duplication of stock of imported goods, since, for the same imported good, there will be two fiscal documents entered into the inventory check inaccounts payable ledger, and therefore, in some way, the result of at least one of the invoices issued for the entry of the same good should be cancelled, regarding the quantitative calculation of the same good in the inventory of the acquiring taxpayer. 

5. That said, due to the procedure of the Consulter regardingof not issuing an incoming import purchase invoice, the Consulter argues that, instead of registering the ICMS credit in the importation field of the “Credited Tax” in her inventory check inaccounts payable ledger, it should enter the said credit should be entered directly in her tax assessment ledger in the field “other credits”,,” for each invoice received from the importer, due to the principle of article 223, § 1, of RICMS/2000. In this regard, she argues that she should be exempted from this bookkeeping, directly per RICMS/2000, since there will be no losses to the Treasury if the bookkeeping of the credit occurs in the inventory check inaccounts payable ledger or as “other credits”,,” directly in the tax assessment ledger.	Comment by Author: As per http://www.proz.com/kudoz/portuguese_to_english/accounting/5001833-livro_de_registro_de_entradas_registro_de_sa%C3%8Ddas_e_registro_de_apura%C3%87%C3%83o_de_icms.html

6. Pursuant to these considerations, the Consulter asks:

6.1. Whether the procedure she adopted is correct.

6.2. Whether she could make the direct registry as “other credits” in the ICMS tax assessment ledger, as she intends.

6.3. Whether, in caseif the correct procedure is the one derived from CAT Bulletin 37/2010 and CAT Normative Decision 3/2009, the answer to the present consultationinquiry will result in also relieving the importer of the obligation of issuing the outgoingsales invoice it has been issuing for the Consulter, to document transfer of the imported goods on its behalf. And, in that caseif so, she also asks how the incomingpurchase invoice shall be issued by the Consulter (CFOP, identification of the sender and recipient, additional information, and etc.)

6.4. Whether, in caseif the correct procedure is the one prescribed byset forth in ICMS Protocol 23/2009, how the Consulter shall proceed to ensure that the incomingpurchase invoice does not result in duplication of stock of the same good, before concurrent receipt of the outgoingsales invoice issued by the importer. Also in this case, she asks how the incomingpurchase invoice shall be issued by the Consulter (CFOP, identification of the sender and recipient, additional information, and etc.).

7. Lastly, in caseif the recommendation of the Tax Consultingtax consultancy is to proceed differently from what she has been doing so far, the Consulter requests:

7.1. The validation of past procedures and, for this purpose, she alleges that her procedure did not cause any type of loss to the PaulistaSão Paulo Treasury and that the issuance of incomingpurchase invoices and extemporaneous rectification of bookkeeping would be unfeasibleinfeasible, considering also that, with the current electronic system of issuance of fiscal documents and fiscal bookkeeping, any and all rectifying measure relating to the past would only be able tomeasures could only be done through specific adjustments and targeted reopenings in the existing electronic systems, to then issuefor subsequent issuance of documents with retroactive dates or their extemporaneous bookkeeping. 

7.2. If, underby means of a special regimensystem, the Consulter could maintain the procedure currently adopted procedure being used – or even implement the alternative procedure described (direct entry as “other credits”,,” in the ICMS tax assessment ledger) – regardingfor its future operations and similarly validating the procedure implemented in the past. 

7.3. Finally, in caseif validation is in no way possible for the procedures adoptedfollowed in the past is impossible, that guidance shall be given on how exactly to proceed regarding the potentialeventual rectification of her prior operations, being given an attainablea feasible and reasonable deadline, above the minimum limit of 15 (fifteen) days, as prescribed in article 518 of the RICMS/2000.


Interpretation

8. As a plan, the record shows that, despite the Consulter’s doubts and allegations, the fact is that part of the Consulter’s questions is resolved by CAT Normative Decision 3/2009 and by CAT Bulletin 37/2010. Actually, those regulations aremake clear in(i) that (i) collection of the ICMS due shall be carried out by special guide, in the name of the trueactual acquirer and for the Statestate where it is located; and (ii) that the trueactual acquirer shall issue incomingthe import purchase invoice (article 136, subsection I, line “f” of RICMS/2000), entering it, as usual, in the inventory check inaccounts payable ledger – resting assureassured that this is the appropriate invoice to cover the import operation and the right to credit requires proof of tax collection for the State of São Paulo in the name of the acquirer. Such procedures are applicable both to operations wherein which only the acquirer is located in Paulista territorythe State of São Paulo, as well as to those where both the acquirer and importer on behalf of third parties are located in this Statestate, as clearly indicated in items 1, 6, and 7 of CAT Bulletin 37/2010.

9. For this reasonAccordingly, the Consulter’s interpretation that, since the acquirer does not issue incominga purchase invoice, it could enter the referred credit directly in its tax assessment ledger, in the field “other credits”,” field, does not hold.

10. Therefore, having said that, one can gather that the main issue of the case presented refers to compliance with the ancillary obligations byof the import company on behalf of (“third parties (trading”) company) regarding issuance of Invoices in that operation.

11. In this context, it is emphasized that init is the classical understanding of this Consultingconsultancy that the Federal Revenue Service, when issuing an opinion about the so-called operations of “→import on behalf of←”, third parties←,” in the Normative Instruction SRF 247/2000 – when regulating on the scope of PIS/COFINS6 – ended upin effect unilaterally standardizingstandardized the issue and extrapolatingoverstepped its constitutional competency, whichauthority, given that, because it entails not only interests of the Unionnation but also of the Statesstates, the matter should have been the object of covenantan agreement. As such, this Consultingconsultancy established the understanding that Normative Instruction SRF 247/20002002 and its subsequent amendments do not obligate the State Treasury.

12. Before thatGiven this understanding, the aforementioned CAT Normative Decision 3/2009 was edited, which, despite determiningcalling for the issuance and registration of the import invoice by the trueactual acquirer in the operations of →import on behalf of←, third parties← and detailing the logic-logical and legal reasons that determined itbases for this determination, remained silent regardingon the issuance of invoices by the import agent importing on behalf of third parties. Despite the fact that the State Treasury is not obligatedsubject to regulate the regulations of Normative Instruction SRF 247/2000, pragmatically2002, it cannot be ignored that for practical purposes the importer agent importing on behalf of third parties remains obligated beforeby the normsrules of the Federal Revenue Service to issue invoiceinvoices in such operationoperations (Normative Instruction SRF 247/20002002, article 87, subsection IV).6TN: Programa de Integração Social (PIS) and Contribuição para o Financiamento da Seguridade Social (COFINS) are federal tax programs.


13. Faced withIn light of that situation, includingeven considering the cases wherein which the import agent importing on behalf of third parties is located in another Statestate of the Federationfederation, this Tax Consultingtax consultancy has reaffirmed its understanding that the appropriate invoice to cover the import operation and sustainmaintain possible right to credit is the import invoice to be issued by the trueactual acquirer and that this is the one that should be entered in its inventory check inaccounts payable ledger.

14. That is, for the purposes of the PaulistaSão Paulo ICMS legislation, there is no provision for the importthird party importing agent on behalf of (trading company) to issue invoice in order to support itsinvoices for operations of →import on behalf of third parties←. As such, potentialan invoice issued bydue to a determination of federal legislation without proper reception bydue receipt in accordance with state normregulations, as a matter of principle, should not be registered in the ICMS registry books.

15. Nonetheless, by virtue ofdue to the synchronization and integration of the electronic emission andsystems for the issuance of invoices and the registration systems of fiscaltax documents, as well as the fact that SPED has national reach, potentialany invoice issued by the importer agent importing on behalf of third parties shall be entered by the trueactual acquirer without the specification of any amounts. It shall, therefore, only indicate the corresponding invoice number, the description of the operation in the field of observations, and, in the appropriate field, indicatecross-reference the invoice issued by the trading company with the incoming import purchase invoice issued by the trueactual acquirer and active subject of the operationthe taxing authority for the transaction. 

16. In this context, while suchsaid procedure is alignedin line with similar dispositions tabledprovisions set forth in ICMS Protocol 23/2009, it should be emphasized that this is only applicable in situations in which the acquirer and the importer are located in different signatory Statesstates of the Protocol (São Paulo and Espírito Santo).

17. That being saidAccordingly, it is reiterated that the correspondingproper tax invoicedocument to sustainsupport the import operation is the incoming import purchase invoice, issued by the true passive subjectactual taxable entity of that operationtransaction, in accordance with articles 136, subsection I, line “f” and 137 of RICMS/2000, combined with CAT Normative Decision 3/2009 and CAT Bulletin 37/2010. Therefore, that invoice shall be issued and registered in the terms of a true import operation. And, in what concerns Paulista territory within the State of São Paulo, that is the invoice that shall accompany the transportationtransport of the merchandise/good. 

18. Having madeset forth these considerations, it is additionally reinforcedemphasized that:

18.1. The duplicity of stock registrations, as alleged by the Consulter, has not been identified. However, in cases where there are technical-operational problems/questions involving technological systems, such competency belongs to the executive area of the fiscal administration (article 33, IV, of Decree 60.812/2014), which can be reachedcontacted through the channel “talk towith us” of the “website”:feature at www.fazenda.sp.gov.br, it being certain that the resource ofthis consultation service is aimed at clarifyingoffered in order to clarify occasional and specific doubt,questions related to the interpretation of the normrule and its possible and subsequent application in thea specific case. 

18.2. The resource of consultation does not have the ability of validatingservice cannot validate procedures carried out erroneously. As a matter ofIn fact, when it comes to the correction of erroneous fiscal procedures, the Consulter should go to the Fiscal Station of the areatax office corresponding to which its facility belongs in order to havethat it may examine the specific situation and guide herprovide guidance regarding to the appropriate procedure for tax regularization, while observing the procedure of spontaneous claim in article 529 of R ICMSRICMS/2000.

18.3. The resource of Neither is the consultation is also notservice the appropriate instrument tofor the request and awardgranting of special regimenarrangements, a matter that is outside the scopeauthority of competences awarded to this Consultingconsultancy. However, the Consulter may request special regimenarrangements by observingfollowing the applicable instrumentsappropriate steps per the terms of the article 479-A and following of R ICMSRICMS/2000, in addition to CAT Decree – 43/2007.

18.4. Exceptionally, by virtue ofdue to the need of adaptingto modify the Consulter’s tax systems, and under the terms of article 518 of RICMS/2000, the Consulter shall adoptimplement the understanding containedmeasures set forth in the answer within a deadline of 30 (thirty) days counting from receipt of noticereceiving the notification. 

19. We hereby conclude, and consider answeredIn light of the foregoing, the questions posed by the Consulter are considered resolved. 

The Answeranswer to the Tax Consultationtax inquiry applies to the Consulter under the current legislation. Attention shall be paid to possible changes in tax legislation.








 








http://info.fazenda.sp.gov.br/NXT/gateway.dll/legislacao_tributaria/respostas_ct/icms/ …	11/14/2016
