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[1] 	The Appellant is appealing two judgments rendered from the bench on February 12 and July 30, 2018 by the Honourable Ann-Mary Beauchemin of the Court of Québec, District of Longueuil, dismissing his motions to stay charges, alleging a violation of the right to be tried within a reasonable time.

[2] 	The Appellant contests the imputation of a period of 347 days between the date of his motion for a preliminary hearing and the date when he waived it. The judge attributes this period to the Appellant, which allowed him to the conclude that the net delay incurred is a little over 22 months, well below the 30-month ceiling established by the Supreme Court of Canada in Jordan.[footnoteRef:1] The Appellant maintains that the judge erred. If this period is not attributed to him, the delay incurred would be a little over 33 months, which exceeds the ceiling established in  [1:  R. v. Jordan, 2016 SCC 27, [2016] 1 S.C.R. 631 [“Jordan”].] 

Jordan.
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[3] 	Whatever the situation may be, this in a case in which the exceptional transitional provision set out in Jordan and reiterated in Cody[footnoteRef:2] allows the appeal to be dismissed. [2:  R. v. Cody, 2017 SCC 31, [2017] 1 S.C.R. 659 [“Cody”].] 


THE BACKGROUND

[4] 	On May 11, 2015, the Appellant was charged along with 19 other individuals in relation to offences regarding narcotics trafficking. A lawyer represented him at that time. On May 21, 2015, he was unconditionally released. 

[5] 	The case was postponed several times up to November 25, 2015, the date when a new lawyer appeared for the Appellant. 

[6] 	On February 18, 2016, the Appellant elected to be tried by a judge and jury and requested the holding of a preliminary hearing some time later, jointly with his co-accused. The duration of this hearing was fixed at seven days starting January 30, 2017. 

[7] 	On January 30, 2017, a new lawyer appeared in the Appellant’s case and announced that that he waived the holding of his preliminary hearing. 

[8] 	A first motion to stay charges for unreasonable delay was presented upon the opening of the trial on February 5, 2018. This motion was dismissed on February 12, 2018. The trial was finally held from February 12 to 16, 2018 and the case was taken under advisement. The judge was then absent for some time due to illness. 

[9] 	On June 5, 2018, a second motion to stay charges for unreasonable delay was presented by the Appellant. This second motion was heard and dismissed on July 20, 2018.

[10] 	A verdict of guilty was delivered on July 20, 2018.

THE TRIAL JUDGMENTS

[11] 	In her first judgment of February 12, 2018, the judge considers that in view of the lessons of Cody, the period of 347 days between February 18, 2016 and January 30, 2017 pertaining to the motion for a preliminary hearing is attributable to the Appellant. In her opinion, the Appellant certainly would have benefited from an earlier trial date if he had not requested a seven-day preliminary hearing, only to abandon it on the first day it was supposed to be held. This course of action would be evidence of marked indifference regarding the delays and a lack of cooperation with the Respondent. 

[12] 	Moreover, in the judge’s opinion, the Appellant does not prove serious prejudice due to his conditions of release that were allegedly too onerous. Nor does he prove that he took reasonable provisions to accelerate the progress of the proceedings, particularly in view of his
refusal to consent to the usual admissions before the trial was scheduled to shorten the period.
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[13] 	In her second judgment of July 20, 2018, the judge specifies that the motion referred to her is not an amended version of the one on which she ruled on February 12, 2018, but rather a new motion, which requires that new facts be proved justifying a different outcome than the previous judgment, which the Appellant does not succeed in doing. 

[14] 	Indeed, the absence of the judge due to illness during her deliberations cannot influence the calculation of the net delay because, on the one hand, she considers that the time of the deliberations is not included in the thirty-month ceiling, as explained by the Court in 
Rice[footnoteRef:3] and, on the other hand this is an exceptional circumstance within the meaning that these terms are used in the Jordan and Cody judgments. [3:  R. v. Rice, 2018 QCCA 198 [“Rice”].] 


[15] 	The judge adds that Rice does not exclude the possibility that the delays caused by holding a preliminary hearing be attributed to the accused; instead, this judgment confirms the discretionary power of the courts in this regard. In this case, nothing justifies reversing the February 12, 2018 judgment attributing to the Appellant the period of 347 days between the motion for a preliminary hearing and the abandonment of this motion. She thus integrates the grounds of her February 12, 2018 judgment into those of the July 20, 2018 judgment. 

[16] 	In any case, if this period did not have to be attributed to the Appellant, the judge considers that the transitional provision set out in Jordan and Cody dictates against ruling in favour of the motion. 

THE MEANS OF APPEAL 

[17] 	The Appellant agrees that the presumptive thirty-month ceiling established in Jordan is the one that applies and raises only the following two means in appeal, namely that the judge erred in law (a) by attributing the delays of the motion for a preliminary hearing to him; and (b) by applying the transitional provision. 

THE ANALYSIS

The analytical framework provided by Jordan

[18] 	The first step of the new analytical framework provided by Jordan begins with calculating the total delay from the charges to the actual or anticipated conclusion of the presentation of the evidence and the pleadings, that is, when the participation of the parties regarding the substance of the trial has ended and the case is turned over to the trier of fact.[footnoteRef:4] In the case at bar, the Appellant was indicted on May 11, 2015 and the presentation of the evidence and the pleadings ended on February 16, 2018, a period of a little over 33 months. [4:  R. v. Jordan, supra, note 1, para. 60; R. v. K.G.K., 2020 SCC 7, para. 31.] 
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[19] 	Once the total delay is calculated, the delay attributable to the defence must be subtracted. The results of this calculation – or net delay – then must be compared to the presumptive ceiling that applies here, or 30 months. The next step of the analysis depends on whether the remaining delay – that is, the delay which was not caused by the defence – is above or below the presumptive ceiling.[footnoteRef:5] [5:  R. v. Jordan, supra, note 1, para. 67.] 


[20] 	The only deductible defence delay under this component is that which is solely or directly caused by the accused person; and flows from defence action that is illegitimate insomuch as it is not taken to respond to the charges.[footnoteRef:6] Having said this, the determination of whether defence conduct is legitimate is by no means an exact science and is something that first instance judges are uniquely positioned to gauge.  It is highly discretionary, and appellate courts must show a correspondingly high level of deference thereto. While trial judges should take care to not second-guess steps taken by defence for the purposes of responding to the charges, they must not be reticent about finding defence action to be illegitimate where it is appropriate to do so.[footnoteRef:7]  [6:  R. v. Cody, supra, note 2, para. 30.]  [7:  Id., para. 31.] 


[21] If the net delay falls below the ceiling, the onus is on the defence to show that the delay is unreasonable. To do so, the defence must establish that (1) it took meaningful steps that demonstrate a sustained effort to expedite the proceedings, and (2) the case took markedly longer than it reasonably should have.[footnoteRef:8] [8:  R. v. Jordan, supra, note 1, para. 48; R. v. Cody, supra, note 2, para. 23.] 


[22] 	   If the total delay exceeds the ceiling, then the delay is presumptively unreasonable. To rebut this presumption, the Crown must establish the presence of exceptional circumstances, which generally fall into two categories, i.e. discrete events and particularly complex cases. If it cannot, the delay is unreasonable and a stay will follow.[footnoteRef:9] [9:  R. v. Jordan, supra, note 1, para. 47 and 68; R. v. Cody, supra, note 2, para. 24 and 45-46.] 


[23] 	Where charges pre-date Jordan and the delay remains presumptively unreasonable after deducting defence delay and accounting for and considering exceptional circumstances, the Crown may nevertheless demonstrate that the transitional exceptional circumstance justifies the delay.[footnoteRef:10]  [10:  R. v. Jordan, supra, note 1, para. 94-98; R. v. Cody, supra, note 2, para. 25.] 
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The standard of review

[24] 	The trial judge must respect the analytical framework provided by Jordan to determine if there is a violation of the right to be tried within a reasonable time.[footnoteRef:11] Failure to do so constitutes an error of law. This being said, it is up to the trial judge to assess the situations.[footnoteRef:12] The Court, in the Vallières judgment, recently reminded us of the standard of intervention applicable in such cases:[footnoteRef:13]  [11:  R. v. Rice, supra, note 3, para. 32. Also see R. v. Vu, 2019 QCCA 1709, para. 37.]  [12:  Id., para. 33-35.]  [13:  Vallières v. R., 2020 QCCA 372, para. 67-73.] 


	[67] 	This Court reminded us of the standard of intervention in the Gariépy case:

 [T]he qualification of the delays for the purposes of subsection 11(b) of the Charter is a question of law regarding which the standard for intervention on appeal is the correct decision standard; however, the findings of fact that underlie this qualification are subject to the palpable and overriding error standard.

	[68] 	In R. v. Rice, this Court adds:

[150] 	Everyone will agree that an infinite number of nuances may insert themselves into the qualification of and responsibility of a delay. Once the judge takes them into account, the Supreme Court urges deference by the appeal courts. 

[69] 	Thus, this Court recently reminded us that “if the qualification of the delays may constitute an error of law, their factual basis […] cannot be the object of an intervention by the Court” unless “these conclusions have no factual basis or, in other words, are the result of an unreasonable analysis of the evidence. 

[70] 	An appeal court will rarely intervene regarding a trial judge’s decision pertaining to the assessment of prejudice, “which is a question that can give rise to a mixed error of fact and law”.

[71] 	Concerning the legitimacy of the defence’s actions, the appeal court must grant great deference to the first instance judges, who are uniquely positioned to gauge the legitimacy of defence actions.

 [72] 	As for exceptional circumstances, “the determination of whether circumstances are exceptional will depend on the trial judge’s good sense and experience”. The conclusions regarding the complexity of the cases therefore deserve high deference in appeal. 
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[73] 	In the case of application of the transitional provision, the Supreme Court writes: “The analysis must always be contextual. We rely on the good sense of trial judges to determine the reasonableness of the delay in the circumstances of each case.”  In R. v. Rice, this Court describes the standard of intervention in appeal concerning the application of the transitional provision as follows: “While the analytical framework necessarily must be followed and correct, the weighting of the different factors leading to an assessment and a reasonable result remains sheltered from an intervention by the appeal court.”

										[References omitted]
									[Translation: 67 to 73] 

Application in the case at bar

[25] 	In Rice, the Court concluded that the delays of the preliminary hearing generally will not be attributed to the defence, except in special circumstances:[footnoteRef:14] [14:  R. v. Rice, supra, note 3, para. 146; R. v. Thanabalasingham, 2019 QCCA 1765, para. 118-120.] 


	[146] 	To return to the prosecution’s argument whereby the respondents should bear the burden of all the delays related to the preliminary hearing, it would be surprising that the very stage of the preliminary hearing can be attributed entirely to the defence and deducted. This is not only a legitimate stage provided by the Criminal Code, but causes the presumptive unreasonable ceiling to vary. Special circumstances then would be required for the burden to be placed on the defence. The trial judge does not exclude the possibility that such situations may occur, but I consider that they will be rare. In the context of the case, the judge accepts what the respondents plead, namely that the length of the preliminary hearing varies according to the evidence disclosed. He notes that the appellant is unable to enlighten him further on these questions and he concludes that the postponements did not show illegitimate conduct. 

								[Underlining added]
								[Translation]

[26] 	Are such special circumstances present in this case? 

[27] 	According to the judge, filing a motion for a preliminary hearing, simply to withdraw it without explanation several months later, once this hearing begins, is contrary to the spirit of the 
Jordan and Cody judgments, which require all the participants to take a proactive approach from the beginning of the proceedings.[footnoteRef:15] This is a very interesting position, but it is not necessary to validate it in the context of this appeal, given that the transitional provision is amply sufficient to dismiss the appeal.  [15:  Transcript of the judgment of February 12, 2018, p. 22-24; R. v. Jordan, supra, note 1, para. 5, 108, 112 and 
117; R. c. Cody, supra, note 2, para. 36.
] 
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[28] 	Because this case is subject to the transitional provision of Jordan, even through the period of 347 days between the motion for a preliminary hearing and its waiver were not attributed to the Appellant, the judge nonetheless could conclude, as she does, with the dismissal of the motion to stay charges, based on the parties’ reasonable reliance on the law as it previously existed. 

[29] 	As the Supreme Court points out in Cody:[footnoteRef:16] [16:  R. v. Cody, supra, note 2, para. 69.] 


 [69] 	To be clear, it is presumed that the Crown and defence relied on the previous law until Jordan was released. In this regard, the exceptionality of the “transitional exceptional circumstance” does not lie in the rarity of its application, but rather in its temporary justification of delay that exceeds the ceiling based on the parties’ reasonable reliance on the law as it previously existed (Jordan, at para. 96). The transitional exceptional circumstance should be considered in cases that were in the system before Jordan. The determination of whether delay in excess of the presumptive ceiling is justified on the basis of reliance on the law as it previously existed must be undertaken contextually and with due “sensitiv[ity] to the manner in which the previous framework was applied” (Jordan, at paras. 96 and 98). Under the Morin framework, prejudice and seriousness of the offence “often played a decisive role in whether delay was unreasonable” (Jordan, at para. 96). Additionally, some jurisdictions are plagued with significant and notorious institutional delays, which was considered under Morin as well (Jordan, at para. 97; Morin, at pp. 799-800).  For cases currently in the system, these considerations can inform whether any excess delay may be justified as reasonable (Jordan, at para. 96).

								 [Underlining added]

[30] 	The judge easily concludes that the transitional provision applies, in view of her conclusion of fact that the Appellant did not establish a determining prejudice resulting from the delay, which is slightly above the 30-month threshold provided by Jordan:[footnoteRef:17] [17:  Transcript of the judgment of February 12, 2018, p. 26, line 12 at p. 27, line 8.] 


	[...] So the evidence appears to be quite tenuous in the accused’s testimony, without saying that I don’t believe him or that he lied to me, but his testimony appears unconvincing on the question of showing that, in substance, the delays caused prejudice, and I remember that the Supreme Court referred to three (3) objectives of this constitutional protection. Then I say that in this, he benefited from a release fairly early in the process, so he was not detained, he was not deprived of his freedom. Yes, there were constraints, there were conditions to respect, but it is inherent in this type of indictment, when there are charges regarding drug trafficking, to have conditions equivalent to this. And so yes, prejudice can be inferred from the mere passage of time but here I remind you that these are serious conditions and proof of real prejudice appears to be tenuous. I therefore cannot retain the existence of prejudice in relation to the delays, as opposed to constraints related to the indictment itself.

	[French text reproduced as is and translated]
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[31] 	The judge’s decision regarding the application of the transitional provision should also be understood in the context of the delays resulting from the changes of lawyers by the Appellant, which also allowed her to conclude that the net delay is below the 30-month ceiling. Depending on the circumstances, these delays can be attributed to the defence.[footnoteRef:18] Moreover, in this case, a long period was devoted to dealing with a motion for disqualification for conflict of interest regarding the last lawyer retained by the Appellant to represent him, a delay the judge granted to the Appellant: [TRANSLATION] “[…] I mention this because I also consider this part of the sources of delay that ultimately could be attributed to the Defence’s conduct.”[footnoteRef:19]  [18:  Autorité des marches financiers v. Desmarais, 2019 QCCA 898, para. 75.]  [19:  Transcript of the judgment of February 12, 2018, p. 17, lines 7-10.] 


[32] 	In short, the Appellant’s actions, assessed as a whole, allowed the judge to conclude his lack of concern regarding the delays and the resulting absence of prejudice. The application of the transitional provision was therefore justified in the case at bar. 

ON THESE GROUNDS, THE COURT: 

[33] 	DISMISSES the appeal.

						_________________________
						JACQUES J. LEVESQUE, J.C.A.

						_________________________
						ROBERT M. MAINVILLE, J.C.A.

						_________________________
						GENEVIEVE COTNAM, J.C.A.


Me Jacqueline Sanderson
ME JACQUELINE SANDERSON
For the Appellant
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Me Geneviève Robitaille
Me Magalie Cimon
DIRECTOR OF CRIMINAL AND CIVIL PROSECUTIONS
For the Respondent

Date of hearing: October 7, 2020
