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The Demand for Justice
“Justice, justice shall you pursue,” demands the Torah (Deuteronomy 16:20). This demand for justice makes a claim even on the mitzvot themselves. Subjecting the Absolute Judge - God Himself – to the human demand for justice is a bold act, one that has precedent in Abraham’s confrontation with God regarding the destruction of Sodom: “Far be it from You to do such a thing, to bring death upon the innocent as well as the guilty, so that innocent and guilty fare alike. Far be it from You! Shall not the Judge of all the earth deal justly?” (Genesis 18:25).
Erich Fromm articulated the conflict between humans and God as it appears in that scene:
God is visualized as an absolute ruler. He has made nature and man, and if he is not pleased with them, he can destroy what he has created. Yet this absolute power of God over man is counterbalanced by the idea that man is God’s potential rival…. Abraham challenges God to comply with the principles of justice. His is not the attitude of a meek supplicant but that of a proud man who has a right to demand that God uphold the principle of justice…. With Abraham’s challenge a new element has entered at the biblical and later Jewish tradition. Precisely because God is bound by the norms of justice and love, man is no longer his slave.[footnoteRef:1]  [1:  Erich Fromm, You Shall be as Gods, (New York: Fawcet Premier, 1966), pp. 21-23.] 

Still, according to a simple reading of the story, Abraham did not oppose God’s harsh judgment against Sodom, as it did not deviate from the standards of justice. Abraham’s argument with God was meant to limit the myth of God’s furious overturning of Sodom, making it subject to the criteria of legal justice. Indeed, Abraham’s stand was viewed as appropriate and was not followed by any punishment. His question was justified, and it received a response. God would have prevented the destruction of Sodom for the sake of the righteous. Thus, Sodom’s elimination became  the myth of the establishment of divine justice, and it suggests that even a harsh punishment can be just. Abraham would never again ask the question, “Shall not the Judge of all the earth deal justly?” From then on, one could assume that the divine Judge shall judge righteously, even if not mercifully.
The prophets also made a similar demand of God, that justice shall appear immediately. Yet, along with the prophets’ prayers to save humans from punishment – treated broadly by Yochanan Muffs in his article on prophetic prayer[footnoteRef:2] – the Bible also gives significant expression to the prophets’ protests against God’s passivity and inaction. The prophets, continuing Abraham’s path, articulated the problem anew, this time from the opposite direction. [2:  “Who Will Stand in the Breach: A Study in Prophetic Intercession,” in Muffs, Love and Joy: Law, Language, and Religion in Ancient Israel (New York: Jewish Theological Seminary, 1992), 9-48. ] 

How long, O LORD, shall I cry out And You not listen, Shall I shout to You, “Violence!” And You not save? Why do You make me see iniquity [Why] do You look upon wrong? Raiding and violence are before me, Strife continues and contention goes on. That is why decision fails and justice never emerges; for the villain hedges in the just man. Therefore judgment emerges deformed. (Habakkuk 1:2-4)
The prophet Habakkuk (like Jeremiah in chapter 12:1-3) is distressed because of God’s indifference to moral injustice. This points to the central characteristic of the prophets of Israel and links it to their obsessive zealousness about moral questions. They address their demands to implement absolute moral demands to both humanity and God. The prophets distress, which they express clearly to God, was born in these demands. They state: God, You have sent us to push society toward morality, so You must also meet the standards You set for us. 
The demand that God meet moral standards pushes in two opposite directions. Some prophets demand that God implement strict justice and therefore limit his anger. Other prophets demand that God act as a judge and ensure that justice is served in the world. The driving force behind this theology is an awareness that God’s method of overseeing the world does not live up to the criteria of justice. But the prophets know that the biblical God is also sovereign. They do not turn this problem into a crisis. They raise the question, but they blunt its sharp edge and solve it, either by justifying God’s actions in the present or by prophesying about the future. 	Comment by Yoel Finkelman: ההבדל כאן אינו ברור לי	Comment by Shraga Bar-on: אולי כדאי להוסיף:
חלק מבקשים להגביר את מידת הדין וחלק מבקשים להגביר את מידת הרחמים.
The Conquest of Ai and the Problem of Divine Justice
Despite this, a survey of the Bible reveals repeated questions about divine justice. God does not consistently implement the conclusion that arises from the story of Sodom. He regularly punishes the many for the sins of the one. Collective punishment, even the unjustified death of the group, appears regularly and seems unjustified. This problem appears clearly, even if in a mild way, regarding the punishment of Akhan, who made use of the prohibited spoils of Jericho in Joshua 7. 	Comment by Yoel Finkelman: תגרום לא מילוי	Comment by Shraga Bar-on: התכוונת לתרגום לא מילולי?
זה נראה לי מצוין. תודה!
Joshua was appointed conqueror and inheritor of the land. Initially, he successfully filled the role that Moses had played. He split the Jordan River, just as Moses had split the Red Sea. He sent spies who revealed that the residents of Canaan were frightened of Israel, as opposed to the spies that Moses had sent, who had succeeded only in frightening the Israelites (Joshua himself, of course, had been among the only two spies who did not sin). Joshua merited a personal revelation of an angel of God, reminiscent of Moses’ meeting at the burning bush. He miraculously conquered Jericho, and he instituted the divine ban against benefiting from the spoils of that battle.[footnoteRef:3]	Comment by Shraga Bar-on: אנא תרגם את הערת השוליים	Comment by Yoel Finkelman: תורגם [3:  The command to destroy the nations of Canaan is in itself a severe moral problem, one that also exemplifies God’s wrath and jealousy. This topic requires a fuller discussion than space allows here. ] 

But he then discovered that one man– Akhan the son of Carmi the son of Zerah of the tribe of Judah,– had violated the ban against benefiting from the spoils of Jericho. This violation turned all of Joshua’s successes into a prelude to the crisis that ensued when Joshua attempt to conquer Ai. With an attitude of overconfidence, Joshua sent only 3000 soldiers to the battle. Thirty-six of the warriors were killed, and the Israelites fled from the people of Ai. By biblical standards, the death of thirty-six fighters is hardly dramatic. (Compare that, for example, to the 24,000 who died in the divine plague after the sins of the daughters of Moab in Numbers 25:9.) Still, their deaths and the loss in battle were viewed as a catastrophe. In response, Joshua understood the depth of the crisis:

Joshua thereupon rent his clothes. He and the elders of Israel lay until evening with their faces to the ground in front of the Ark of the LORD; and they strewed earth on their heads. “Ah, Lord GOD!” cried Joshua. “Why did You lead this people across the Jordan only to deliver us into the hands of the Amorites, to be destroyed by them? If only we had been content to remain on the other side of the Jordan! O Lord, what can I say after Israel has turned tail before its enemies? When the Canaanites and all the inhabitants of the land hear of this, they will turn upon us and wipe out our very name from the earth. And what will You do about Your great name?” (Joshua 7:6-9)

Joshua’s emotional reaction suggests that this incident is a personal “sin of the spies,” forty years after his own bold actions as a spy. As leader, he raises a series of challenges in his prayer. He complains about the crossing of the Jordan and the military defeat; he presents his own weakness and concerns about an ongoing reversal of fortune, and even about Canaanite attacks against Israel. In the end, he borrows Moses’ own famous claim: concern about damage to God’s own reputation.

God, however, responds as the sovereign:
But the LORD answered Joshua: “Arise! Why do you lie prostrate? Israel has sinned! They have broken the covenant by which I bound them. They have taken of the proscribed and put it in their vessels; they have stolen; they have broken faith! Therefore, the Israelites will not be able to hold their ground against their enemies; they will have to turn tail before their enemies, for they have become proscribed. I will not be with you any more unless you root out from among you what is proscribed. 

God’s response explains the failure at Ai, but He also escalates the crisis. Whereas earlier verses had attributed the sin to one man, God attributes it to all of Israel. God consistently uses the plural form to describe the sins: They have taken, they have put in their vessels, they have stolen, they have broken faith. From God’s perspective, the consequence of violating the ban is that God will ban Israel. If they do not destroy the banned spoils of war, then they will be destroyed.

In response, Joshua took a dramatic step and conducted a public trial before all of Israel. The entire nation gathered, and gradually they identified the individual who sinned. The stolen spoils were brought from the tent and presented to the public. At the end of this spectacle, there is a detailed description of the details of the harsh punishment. Joshua cursed Akhan. According to the simple reading of the verses, Akhan was executed along with his entire family, and his property was destroyed. This is quite a violent punishment, and it includes burning and stoning carried out before “all of Israel.” The incident ends with an anachronistic verse that describes the lasting impression these events left on the entire area and its collective memory:

They raised a huge mound of stones over him, which is still there. Then the anger of the LORD subsided. That is why that place was named the Valley of Akhor [calamity] as is still the case. 

This incident contains dramatic elements and exaggerated responses. The defeat at Ai brings about an extremely emotional response – “And the heart of the troops sank in utter dismay” (Joshua 7:5). Joshua is faced with a deep crisis which is presented in a most extreme manner. His mourning and protest are presented dramatically (verses 5-9). God’s response exaggerates Israel’s sin even more (verses 10-13). The trial is treated as a particularly dramatic event (verses 14-23), and the description of the punishment emphasizes its public aspects and the impact it had on the future (verses 24-26). The verses create a literary atmosphere of extremism. The extreme crisis leads to an extreme solution.
An appropriate title for this chapter might well be “Terror.” The term refers to a breakout of inappropriate violence that is directed but not fully focused. This leads to an extremely angry and frightened response, which in turn brings about further extreme responses that reflect the internalizations of the terror in the situation. The story of Akhan records a cycle of violence: fear in response to divine terror, that can only be calmed through more extreme violence. God is the absolute sovereign, whose commands are harsh and extreme. One must fulfill them precisely. A lone criminal can create a disaster for the entire society, and the goal of the justice system is to satisfy and calm God’s anger.	Comment by Shraga Bar-on: האם לא נכון להשמיט את המילה?	Comment by Yoel Finkelman: לדעתי, לא. טרור מכוון, אבל לא מפוקס. קתולים מפוצצים מטרות פרוטסטנטים, גם אם הפגיעה היא בחפים מפשע. זה היה המחשבה שלי, אבל החלטה שללך. 

Proportionality, Focus, and Guilt in the Interpretative Revolution of the Sages
The question of divine justice does not arise at all in the biblical story of the trial of Akhan. Yet, the Sages in the Babylonian Talmud offer an interpretive and moral revolution. The Talmud focuses on one of the actions performed by Joshua and the people after finding the spoils:

With regard to the spoils that Akhan took for himself, the verse states: “And they laid them out before the Lord” (Joshua 7:23). Rav Naḥman says: Joshua came and cast down the spoils before God. Joshua said to Him: Master of the Universe, was it because of these small items that the majority of the Sanhedrin were killed? As it is written: “And the men of Ai smote of them about thirty-six men” (Joshua 7:5), and it is taught in a baraita: Thirty-six men, literally, were killed; this is the statement of Rabbi Yehuda. Rabbi Neḥemya said to Rabbi Yehuda: But were they precisely thirty-six men? Didn’t it state only: “About thirty-six men”? Rather, this is a reference to Yair, son of Manasseh, who was killed, and who was himself equivalent in importance to the majority of the Sanhedrin, i.e., thirty-six men. 

Rav Nahman reinterprets the capture of Akhan. In practice, he is challenging the notion of divine vengeance as a response to the sin. Against the simple reading of the text, he does not treat Joshua’s punishment of Akhan as a demonstration of submission or as an attempt to appease God, but as a harsh protest. The simple reading of this biblical story treats the presentation of the spoils before God as the closing of the trial and as evidence of the perpetrator’s guilt. The act of giving the spoils to God is an act of placating God. The Sages, in contrast, see these acts as an erupting protest. The leader whom God had appointed casts the spoils down before God, stands before Him, and challenges Him. 

Rav Nahman’s short statement captures the sharp edge of Joshua’s challenge: “Because of these, the majority of the Sanhedrin were killed!?” The analogy to the Sanhedrin suggests that Joshua’s challenge meant: “These are not merely thirty-six innocent people, but thirty-six of the potential leaders of the people and their judges. If the judge of the entire world kills them, who shall do justice!?” 

Rabbi Yehuda interprets Rav Nahman as emphasizing the lack of proportionality in God’s response and the unfocused punishment. God killed thirty-six people who were not guilty of the crime, which had been committed by only one individual. In contrast, R. Nehemia suggests an even more revolutionary, even fantastical, interpretation. He explains that there were not thirty-six warriors killed during the war. Only one person sinned, and therefore only one person died. But the death of this individual – Yair son of Manasseh – only intensifies the challenge to divine justice. Yair son of Manasseh was unique, an individual whose wisdom and character were equal to those of the majority of the Sanhedrin. The death of one person is evidence of the lack of divine justice. God, in his anger, killed only one person, but this one person was in fact God’s partner. 

This Talmudic passage transforms Joshua from a defendant to a prosecutor who questions heaven’s justice. How is it possible that the majority of the Sanhedrin should be killed due to one person’s violation of the ban? Casting down the spoils before God includes several criticisms: It challenges the ruling, with its cheapening of human life, and more than anything else, it questions collective punishment. Joshua’s criticism, then, is focused on three things: 1) the proportionality of the punishment 2) God’s implied accusation in the punishment, and 3) the effect of the punishment. 	Comment by Shraga Bar-on: האם זה מובן מספיק?
האם לדעתך עדיף לוותר על המשפטים הללו?	Comment by Yoel Finkelman: לדעתי, אפשר לשמור אותו. הסעיפים לא 100% מוגדרים  אבל זה כן מוסיף.

From Divine Terror to Defensive Legislation: On the Superiority of the Law

Interpreting this event as a challenge to God is part of the Sages’ broader critical strategy toward this biblical story. The Sages reread the story by neutralizing the fact that Akhan had been identified through a lottery that identified his family as innocent and undeserving of punishment. They view this process as subject to the same rules of legal procedure that the Sages had themselves developed. This trend reaches its peak in a reinterpretation of Akhan’s confession: 

When the condemned man is at a distance of about ten cubits from the place of stoning, they say to him: Confess your transgressions, as the way of all who are being executed is to confess. As whoever confesses and regrets his transgressions has a portion in the World-to-Come. For so we find with regard to Akhan, that Joshua said to him: “My son, please give glory to the Lord, God of Israel, and make confession to Him” (Joshua 7:19). And the next verse states: “And Akhan answered Joshua, and said: Indeed I have sinned against the Lord, God of Israel, and like this and like that have I done.” And from where is it derived that Akhan’s confession achieved atonement for him? It is derived from here, as it is stated: “And Joshua said: Why have you brought trouble on us? The Lord shall trouble you this day” (Joshua 7:25). Joshua said to Achan as follows: On this day of your judgment you are troubled, but you will not be troubled in the World-to-Come.

This is another interpretive revolution of the biblical story. According to the Mishnah, the confession is separate from the trial. The confession does not occur inside the court, but only after the verdict, adjacent to where the execution is to occur and just prior to it. The confession is designed to bring about atonement. Note, this is not aimed at appeasing God while protecting the rest of the nation, who are innocent, by punishing the wrongdoer. Rather, it aims to provide atonement for the sinner, so that he or she would be worthy of a place in the World to Come. In short, the Sages transform Akhan’s confession from part of the process of conviction to a model of how Israel’s sinners can achieve atonement.

This creative interpretation of the story of Akhan exemplifies trends in the Sages’ larger project. In tractate Sanhedrin, and more broadly in the Mishnah as a whole, God is to be found within the spheres of justice and law. The Sages’ interpretive moves make God Himself subject to the law’s standards, which are implemented by human judges. The law is supreme in Jewish culture. It has authority over anyone with power, including God. The goal of the justice system and its punitive measures are not only to establish law and order. Legal sanctions, and even execution, are transformed from a method of punishment to one of atonement.
Jewish religion is viewed, correctly, as a legalistic culture. The strategies that the Sages used to reinterpret the Akhan story exemplify a legal approach that was central to the rabbinic culture. In contrast to the vitriolic criticism often leveled against Judaism as a legalistic culture, the halakhah is viewed from Judaism’s own perspective as protection for the individual and the community. The centrality and priority of the law grant existential meaning and a secure identity to the individual and the community. The law is viewed as an expression of God’s love for his people, as expressed in a prayer recited every evening and morning:
[With] An everlasting love You loved the House of Israel, Your people. You taught us Torah and commandments, statutes and laws. Therefore, Adonoy, our God, when we lie down and when we rise, we will discuss Your statutes, and rejoice in the words of Your Torah and in Your commandments forever. For they are our life and they lengthen our days, and on them we will meditate day and night. [May] Your love never be removed from us. Blessed are You, Adonoy, Who loves His people Israel. (The blessing Ahavah Rabbah)

Jewish law is viewed as stemming from divine love. But its study, practice, and development are granted to the entire nation. Rabbinic culture was created and formed under the hegemony of foreign governments and sovereigns. For hundreds and thousands of years, keeping Jewish law was voluntary, and it remains that way until today. It seems to me that this is an unprecedented historical phenomenon: a developed and sophisticated system of law, studied with great intensity and implemented in practice, without any formal system of very limited powers of enforcement.[footnoteRef:4]	Comment by Yoel Finkelman: לדעתי, זה מורכב יותר מבחינה הסטורית. עד לעת החדשה במערב, לקהילות יהודיות היה כוח כפייה. הקהילה יכלה להעניש, לגבות קנסות, למנות מנהיגית ולגבות מיסים . כח זה היה תלוי בשלטון הנכרי המקומי, והיה שונה ממקום למקום, אבל לקהילה הייתה אוטונומיה משמעותית וכח כפייה לא מבוטל. 	Comment by Shraga Bar-on: אודה לך אם תוכל להכניס את ההסתייגות הזו בהערה. בכל זאת, הדבקות בהלכה למרות האפשרות להמיר דת והאפשרויות שהיא פתחה בפני היהודים נראים לי ייחודיים למדי. [4:  Medieval Jewish communities often possessed some local autonomy and limited powers of taxation and even punishment, which were, of course, granted and restricted by the local non-Jewish political authorities. This authority was generally not used to enforce the minutia of ritual compliance. ] 


By placing the rule of law at the top of its list of cultural priorities, the halakhic system was internalized as the basis for Jewish religion. Halakhah strove to convert the law from a method of placating God and moderating His anger into a tool for advancing justice and a method of achieving protection and security. This articulation of the goals of halakhah required moral and interpretive audacity on the part of the Sages. We, who have inherited the rabbinic tradition, are tasked with implementing these goals of the halakhah. Being a Jew today means dedication to the rule of law. It means ensuring that the law that obligates us today will fulfill its moral purpose.
